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ARGUED   AND   DETERMINED 
m 

THE   ROLLS    COURT. 


LAYER  V.  FIELDER  1862. 

Dec.  18. 

npHE  object  of  this  suit  was  to  enforce  a  written  pro-  Upon  the 
•^     mise,  made  by  a  father  on  the  marriage  of  his  njamage^,  the 
daughter,  under  the  following  circumstances : —  ^a^^er  o^  t^« 

lady  wrote  to 
In  1844,  the  testator  Mn  Fielder  had  two  children,  the  husband, 

Tiz.  Elizabeth,  a  daughter  by  his  first  marriage,  and  ^  ^y  j^gt  pro- 
John  Henry f  who  was  then  only  four  years  of  age.  position,  viz., 

heth  100/. 
In  December,  1844,  Henry  Laver  made  proposals  of  a-year, . . . 

marriage  to  Elizabeth  Fielder,  and  he  wrote  to  her  ^ag^ghe^shall 
father,  stating  the  particulars  of  his  property,  and  asking  be  entitled  to 
him  to  make  a  suitable  settlement.    Negotiations  auer-  whatever  pro- 
wards  took  place  between  them  and  their  solicitors  as  pcrtyl™y<|j« 
'^  possessed  of. 

to  Heid, IstThoi 
this  was  a  con- 
tract binding  on  the  father ;  2nd.  That  it  was  not  so  vague  as  to  prevent  its  being 
enforced ;  3rd.  That  it  did  not  include  freehold  property ;  4th.  That  the  daughter  was 
entitled  to  an  equal  share  with  the  other  children  of  the  personal  estate  which  the 
testator  died  possessed  of,  after  deducting  the  widow's  one-third  share  and  the  debts 
and  expenses ;  5th.  That  parol  evidence  was  inadmissible  to  shew  what  was  intended 
by  the  words  *'her  share  -,  6th.  That  the  suit  ought  not  to  be  by  the  daughter  alone, 
bat  that  her  husband  ought  to  be  a  Plaintiff. 

TOL.  ZXZII— I.  B 


CASES  IN  CHANCERY. 

1862.  to  the  money  arrangements  to  be  made,  but,  in  conse- 
quence of  disagreements,  Mr.  Fielder  wrote  an  angry 
letter,  and  all  further  negotiations  for  the  marriage  were 
thereupon  broken  off. 

Some  time  afterwards  the  treaty  for  the  marriage  was 
renewed,  and  Mr.  Laver  sent,  through  Elizabeth  Fielder^ 
a  letter  to  her  father,  asking  his  consent  to  the  marriage. 
Mr.  Fielder  thereupon  wrote  to  Mr.  Laver  the  following 
letter : — 

"1st  Jprt7,  1845. 

"  Dear  Sir, — My  daughter  has  given  me  a  letter  from 
you,  in  which  you  say  you  are  willing  to  marry  her,  if  I 
will  give  my  consent.  I  certainly,  in  my  last  to  you, 
did  state  that  which  was  my  feeling  upon  the  subject 
then,  for  I  could  not  conceive  that  any  man  who  had  a 
regard,  such  as  you  had  professed  for  her,  could  have 
so  suddenly  altered  his  determination,  as  you  had  done 
twice.  I  therefore  concluded,  and  I  think  very  naturally, 
that  your  only  motive  was  to  see  how  much  money  I 
thought  proper  to  give  her,  and  as  I  had  no  particular 
wish  to  see  her  married  to  any  man  that  I  had  the  least 
idea  would  not  make  her  a  good  husband,  was  the  cause 
of  my  writing  as  I  did.  However,  as  you  have  now  a 
wish  to  renew  the  acquaintance,  so  far  as  I  am  con- 
cerned, I  will  still  adhere  to  my  last  proposition,  viz«  to 
allow  Elizabeth  lOOZ.  per  annum,  and  if  ydu  like  the 
situation,  one  of  my  houses  to  reside  in,  and  that  at  my 
decease  the  shall  be  entitled  to  her  share  in  whatever  pro*' 
perty  Ifnay  die  possessed  of.  As  to  all  other  matters,  I 
shall  leave  it  entirely  to  you  and  her,  she  being  now  as 
I  consider  of  sufficient  age  to  judge  for  herself.  I  shall 
be  most  happy  to  see  you  and  to  be  on  as  friendly  terms 
as  we  ever  were,  and  which  I  sincerely  hope  no  further 
misunderstanding  will  sever." 

The 
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The  marriage  took  place  in  July^  1845,  with  the  Tull        1862« 
consent  of  Mr.  Fielder^  but  no  settlement  was  ever 
execnted. 


The  testator  died  in  1859|  leaving  bis  son,  his  daughter 
and  bis  widow  surviving.  By  his  will  and  codicil,  dated 
respectively  in  1847  and  1854,  he  had  made  an  equal 
disposition  of  his  real  and  personal  estate  in  favour  of 
his  widow,  son  and  daughter,  and  provision  for  his 
grandchildren.  In  the  event  of  his  son's  dying  under 
twenty-one,  bis  share  was  given  over  to  his  sister. 

In  November^  1869,  Mrs.  Fielder^  the  executrix,  in- 
stituted a  suit  against  Mr.  and  Mrs.  Laver  for  the 
administration  of  the  testator's  estate,  and  a  decree  was 
made  in  February,  1860,  but  no  certificate  had  yet  been 
made. 

The  testator's  son,  John  Henry  Fielder  attained 
twenty-one  in  October ^  1861. 

Mr.  and  Mrs.  Laver  alleged,  that  they  had  learned 
for  the  first  time  in  Aprils  1862,  that  the  letter  of  the 
testator  of  the  1st  oi  April,  1845,  amounted  to  a  bind- 
ing contract 

The  bill  was  filed  in  May,  1862,  by  Mrs.  Laver  by 
her  next  friend,  against  Mrs.  Fielder,  John  Henry 
Fielder  and  Mr.  Laver.  It  prayed  a  declaration,  that 
Mr.  Fielder  ''  was  bound  so  to  leave  or  dispose  of  hia 
property,  that  the  Plaintiff*  should,  after  his  death, 
have  a  share  of  all  his  property,  both  real  and  per* 
sonal,  equal  with  what  he  should  leave  to  his  son 
and  any  other  children  or  child  that  he  might  have ;  and 
that  all  necessary  directions  might  be  given  for  setting 

B  2  apart 


Lavse 

V, 
FlELDBB, 
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1862.       apart  for  the  Plaintiff  such  share  of  the  said  testator's 

^'^y^^      residuary  real  and  personal  estate." 
Lavbk 

V. 

Fielder.  Mr.  Selwj/n  and  Mr.  PiggoU,  for  the  Plaintiff,  and 

Mr.  Davet/t  for  the  husband.  The  letter  constitutfes  a 
valid  contract,  binding  on  Mr.  Fielder  and  his  estate. 
That  has  been  established  by  a  series  of  modern  autho- 
rities. 

Loxley  v.  Heath  {a);  Bold  v.  Hutchinson  (fi) ;  De 
Beil  V.  Thomson  (c)'y  Hutton  v.  Rossiter{d)\  Bark- 
worth  V.  Young  {e)\  Goldicutt  v.  Townsend{f). 

Secondly,  as  to  the  construction  of  the  words  "at 
my  decease  she  shall  be  entitled  to  her  share  in  what- 
ever property  I  may  die  possessed  of."  This  means  an 
equal  share  of  his  property.  [The  Master  of  the 
Rolls  : — It  cannot  mean  that  the  widow  was  to  be  left 
destitute.]  It  is  a  contract  that  no  preference  should 
be  made  as  between  his  children,  in  regard  to  whatever 
property  he  died  possessed  of;  but  that  each  should  be 
entitled  equally.  The  word  "property"  includes  the 
freehold  estates  of  the  testator,  which  produced  180/. 
a  year. 

They  proposed  to  give  in  evidence  a  conversation 
between  Mr.Zat;^  and  Mr.  Fielder  m  1848,  in  which  the 
former  asked  the  latter  if  he  had  made  his  will,  and  in 
answer  to  which  inquiry  Mr.  Fielder  expressed  himself  as 
follows:— "My  property,  as  I  have  before  told  you,  will 
be  divided,  one-third  to  go  to  my  wife,  one-third  to  my 
daughter,  and  one-third  to  my  son,  and  at  the  death  of 

my 

(a)  27  Beav.  523,  and  I  De      ^  Fin.  45. 
G.,  F.  *  J.  489.  (rf)  7  De  G.,  M.  ^  G.  9. 

(6)  20  Beat,  250,  and  5  De         (e)  4  Drew.  1. 
G.,  M.  4r  G.  658.  (/)  28  Beav.  445. 

(0  3  Beav.  469,  and  12  Clark 
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my  wife,  her  one-third  will  be  divided  betweeo  my 

daughter  and  son." 

Laybk 

V. 

This  evidence  was  objected  to  as  inadmissiblci  the      Fibldm. 
object  of  it  being  to  control  the  written  instrument. 

Mr.  Southgate  and  Mr.  F.  H.  Colt,  for  the  Defend- 
ants. This  suit  is  improperly  framed,  being  one  by  the 
wife  alone  to  enforce  a  contract  between  the  testator  and 
her  husband.  The  husband  ought  to  be  joined  as  co- 
Plaintiff,  and  the  bill  amended  for  that  purpose.  Parol 
evidence  is  inadmissible  in  this  case;  the  Plaintiff  must 
stand  or  fall  upon  the  written  document,  and  nothing 
which  took  place  afterwards  could  affect  its  construc- 
tion. 

The  letter  of  1845  is  too  vague  and  uncertain  in  its 
terms  to  be  capable  of  being  enforced ;  Kay  v.  Crook{a). 
It  is  a  mere  general  vague  notice  of  his  intentions. 
What  is  ''  her  share"  ?  She  was  entitled,  as  of  right, 
to  none.  Again,  there  are  no  words  of  equality,  nor 
any  statement  of  the  class  with  whom  she  is  to  share. 
In  all  the  decided  cases  the  class  has  been  ascertained,  as 
*' shall  share  with  my  other  children."  The  word  "pro- 
perty" is  ambiguous,  and  the  expression  "possessed" 
shews  that  it  did  not  extend  to  freeholds.  If  it  included 
real  estate,  then,  as  the  daughter  takes  no  share  in  real 
estate,  the  difficulty  would  be  increased  as  to  the  words 
"  her  share." 

There  was  no  contract  to  die  intestate,  and  the  tes- 
tator had  a  clear  right  to  deal  with  his  property  as  he 
pleased  during  his  life,  and  it  was  not  intended  that  he 
should  be  deprived  of  all  power  of  disposition  by  his 

will, 
(a)  3  SmaU  i  Gif.  407. 
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1862.       will.    This  is  a  case  within  the  mischief  intended  to  be 
prevented  by  the  Statute  of  Frauds.  (29  Car.  2,  c.  3,  s.  4.) 

Lastly,  the  Plaintiff  is  bound  by  her  laches  and  ac- 
quiescence. She  has  taken  the  chance  of  her  brother 
dying  under  twenty-one,  and,  until  that  event  happened, 
elected  to  abide  by  the  will.  With  that  view,  she  sub- 
mitted to  a  decree  for  the  administration  of  the  testator's 
estate,  and  to  carry  the  will  into  execution. 

Mr.  Piggott  in  reply. 

The  Master  of  the  Rolls. 

I  am  of  opinion  in  this  case  that  the  Plaintiff  is  en- 
titled to  a  decree. 

I  think  it  is  impossible  for  me  to  allow  the  parol 
evidence  to  vary  the  effect  of  the  letter.  The  testator, 
in  his  letter,  after  a  few  preliminary  observations, 
says,  '^  I  will  still  adhere  to  my  last  proposition."  If 
that  stood  alone,  parol  evidence  might  properly  hare 
been  given  to  explain  what  that  'Mast  pi'oposition" 
meant.  But  the  testator  has  himself  gone  on  to  explain 
what  he  intended  by  bis  ^  last  proposition," — for  he  puts 
a  videlicet  after  it,  and  says, ''  viz.,  to  allow  Elizabeth 
100/.  per  annum,  and,  if  you  like  the  situation,  one 
of  ray  houses  to  reside  in ;  and  that  at  my  decease 
she  shall  be  entitled  to  her  share  in  whatever  property 
I  may  die  possessed  of."  I  am  of  opinion  that  I  cannot 
allow  parol  evidence  to  be  introduced  for  the  purpose 
of  varying  those  words.  The  testator  expressly  states 
what  he  intends,  in  words  which  it  is  necessary  for  me 
to  construe.  If  I  agreed  with  the  argnment,  that  the 
words  are  too  ambiguous  to  admit  of  any  definite  or 
distinct  meaning,  I  should  make  no  decree  at  all.     But 

if 
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if  not,  those  are  the  words  upon  which  I  am  to  decide. 
In  my  opinion  that  excludes  the  parol  evidence ;  because, 
assuming  it  to  be  true  and  that  this  evidence  shews  that 
his  ^  last  proposition"  was  different,  still  when  the  tes- 
tator in  his  letter  states  what  his  **  last  proposition'*  is, 
his  contract  is  confined  to  that  statement,  and  cannot 
be  carried  beyond  it. 


1862. 


Lavjba 

FlBLDBA. 


The  next  point  which  I  have  to  consider  is  the  con- 
struction of  the  words  used.  What  do  they  mean  ? 
The  words  are  these : — *'  At  my  decease  she  shall  be 
entitled  to  her  share  in  whatever  property  I  may  die 
possessed  of."  The  first  question  is,  whether  those  words 
are  too  ambiguous  or  too  vague  for  the  Court  to  put 
any  definite  and  distinct  meaning  upon  them  ?  I  was 
referred  to  the  case  of  Kay  v.  Crook  (a),  which  was  that 
of  a  father  having  promised  to  recognize  his  son  in  his 
will ;  and  the  Court  there  held  that  that  promise  was 
much  too  vague  to  entitle  the  son  to  anything.  I  con- 
cur in  that  Tiew  of  the  case.  **  Recognizing"  the  son 
evidently  amounted  to  nothing  more  than  a  mere  state- 
ment that  he  was  his  son.  If  the  rule  of  the  civil  law 
prevailed,  that  a  man  could  not  disinherit  his  son  with- 
out shewing  that  he  had  him  present  to  his  mind  at  the 
time,  and  from  whence  arose  the  practice  of  leaving  the 
son  a  shilling,  or,  as  it  is  commonly  said,  *' cutting  him 
ofi*  with  a  shilling,"  it  is  clear  that  that  is  a  recognition 
of  the  son  in  the  will ;  yet  such  could  not  be  tbtf 
meaning  of  the  farther  in  this  case,  and  beyond  that 
no  line  could  be  drawn. 


I  do  not  mean  to  say  what  would  have  been  the  effect, 
if  the  words  here  used  had  been  "  entitled  to  a  share  of 
the  property."    The  words  used  are,  ''entitled  to  her 

share 
(a)  3  SmuU  4  Gif  407. 
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1862,  share  of  the  property."  But  what  is  a  daughter's  share 
of  property  ?  Suppose  a  person  were  asked  this  ques- 
tion : — What  is  the  share  your  children  have  in  your 
property  ?  The  answer  which  would  suggest  itself  to 
my  mindy  as  a  lawyer^  would  be,  '^  the  share  which  by 
law  they  have  in  your  property,"  But  what,  then,  is  her 
share  in  your  property  ?  Her  share  in  your  property  is 
an  equal  share  with  her  brothers  and  sisters  in  two- 
thirds  of  the  personal  estate.  The  share  of  the  widow 
is  one-third,  and  the  daughter's  share  is  an  equal  share 
with  all  her  brothers  and  sisters  in  the  two-thirds  which 
remain.  What,  then,  is  it  that  the  testator  here  meant 
to  give  his  daughter  ?  Here  was  a  gentleman  about  to 
marry  that  daughter,  who  said  to  the  testator,  '^  What 
will  you  give  her?'*  He  replies,  "She  shall  have  her 
share  in  my  property."  The  gentleman  goes  to  his  law- 
yer, and  asks  him  what  is  a  daughter's  share  in  the 
property ;  upon  which  he  is  told  it  is  an  equal  share 
with  her  brothers  and  sisters  in  two-thirds  of  the  father's 
personal  estate.  A  promise  is  to  be  taken  most  strongly 
against  the  person  who  promises,  for  the  same  reason  as 
a  grant  is  against  the  grantor.  The  testator  might 
naturally  have  expected  that  he  would  have  more 
children  than  he  then  had  ;  and  I  think  that  the  words 
of  the  promise  leave  open  the  consideration  for  other 
children  to  be  born,  in  order  that  they  might  also  have 
their  shares.  This  daughter,  then,  would  only  have 
taken  whatever  was  her  proportion  of  the  two-thirds, 
which  furnishes  a  distinct  and  definite  meaning  to  the 
words. 

It  was,  however,  justly  observed,  that  the  words  are — 
"  her  share  in  whatever  property,*'  which  would  include 
real  estate;  and  therefore  it  was  suggested,  on  the  one 
hand,  that  the  Plaintiff  or  the  Plaintiff's  wife,  would 
take  one-third  of  the  real  estate ;  and  on  the  other,  that 

if 
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if  the  real  estate  were  intended  and  she  took  no  share  1862. 
in  it  at  all^  it  made  the  whole  void  for  uncertainty.  But 
I  do  not  think  it  is  necessary  to  adopt  that  view.  I 
think  a  difficulty  might  have  arisen  if  there  had  been 
nothing  but  real  estate;  because  then  the  daughter 
would,  by  law,  have  had  no  share  at  all ;  and  yet,  as  it 
would  have  been  necessary  to  give  some  meaning  to  the 
words  used,  it  might  have  been  held  that  they  were  too 
vague  to  express  what  share  the  testator  intended  her 
to  take.  But  where  there  is  property  in  which  she  can, 
by  law,  take  a  share,  I  think  the  words  "  her  share**  may 
well  have  a  distinct  and  definite  meaning  attached  to 
them.  She  will  only  take  her  share  in  that  portion  of 
the  property  which  she  can  by  law  take ;  and  her  share 
will,  therefore,  be  satisfied  out  of  the  personal  estate. 

I  think  the  testator  meant  to  say, — *^  Whatever  that 
personal  estate  may  be  at  the  time  of  my  death,  she 
shall  have  her  share  of  it.  In  case  I  buy  more  land,  she 
will  lose  something;  but  in  case  I  sell  land  and  turn  it 
into  personal  property,  she  will  gain  something;  but 
whatever  the  personal  estate  may  consist  of,  she  is  to 
have  her  share  of  it."  I  think  he  used  the  words  "  her 
share**  as  synonymous  with  **  her  legal  share" — "  her 
lawful  share" — "  her  rightful  share" — "  the  share  which 
the  law  gives  her" — "  the  share  which  according  to  law 
and  to  the  statutes  passed  for  that  purpose,  the  Legis- 
lature and  the  law  of  the  country  have  thought  it  right 
and  reasonable  she  should  have  in  her  father's  estate.'* 
That  is,  I  think,  a  distinct  and  plain  meaning,  and  that 
which  is  intended  by  the  words  "  her  share," 

I  do  not  agree  with  the  argument,  that  the  words 
"  her  share**  mean  "  an  equal  share  with  other  brothers 
and  sisters,"  if  extended  to  a  share  given  by  the  testator, 
and  not  confined  to  such  as  she  would  be  entitled  to  in 

the 


Later 
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1862.  the  case  of  intestacy.  la  that  respect,  I  follow  the 
reasoning  of  Mr.  Colt,  that  there  must  then  he  some 
reference  to  the  class  which  is  to  take,  and  it  should 
FiBLDEK.  ii^ye  been  said,  "  a  share  with  her  brothers  and  sisters,** 
or  a  ''  share  with  the  rest  of  the  other  children/'  In 
that  case,  as  it  was  very  properly  stated,  the  words 
''her  share"  would  have  meant  an  equal  share.  In 
this  case,  however,  the  testator  having  said  nothing  of 
that  kind ;  but  having  merely  said,  **  Her  share  in 
whatever  property  I  may  die  possessed  of,"  that  share 
is  in  my  opinion  such  as  I  have  defined  it  to  be. 

It  was  suggested  that  the  testator  had  himself 
subsequently  put  a  construction  upon  this  promise. 
Even  if  that  evidence  were  admissible,  I  am  not  clear 
that  he  has.  I  am  not  at  all  clear  that  he  had  not  the 
whole  matter  present  to  his  mind  when  he  wrote  the 
letter  of  April,  1845.  He  may  probably  have  thought 
be  was  not  bound  by  it.  In  fact  the  PlaintiflTs  husband 
states,  he  .did  not  know  but  that  he  was  precluded  by 
the  testator's  will.  The  testator  may  have  thought  that 
he  had  made  a  mere  empty  promise,  and  that  he  had  a 
right  to  change  his  intention  by  his  will.  But  I  cannot 
allow  any  supposition  of  what  the  testator  might  have 
thought  to  vary  what  I  consider  to  be  the  fair  and 
true  construction  of  the  promise  into  which  he  has 
clearly  entered. 

That  is  how  the  rights  of  the  parties  would  have 
stood  if  the  Plaintiff  had  filed  his  bill  the  moment  after 
the  death  of  the  testator,  or  the  moment  that  they  dia* 
covered  their  rights.  I  have  now  to  consider  the  argu- 
ments used  with  respect  to  the  laches  and  acquiescence 
and  election  of  the  Plaintiff. 

Now,   with   respect  to  laches,  undoubtedly  a   con- 
siderable 
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siderable  time  has  elapsed,  upwards  of  three  years;  1862. 
but  haviug  regard  to  the  Tiew  which  the  Court  takes  of 
cases  of  this  sort,  I  think  that  that  is  not  such  a  lapse 
of  time  as  ought  to  bar  the  PlaintiflT  from  obtaining 
relief  in  this  suit  In  the  first  place,  this  is  to  be  con- 
sidered : — that  it  is  always  a  painful  thing  to  file  a  bill 
of  this  description.  It  is  necessarily  a  bill  against 
persons  to  whom  you  are  attached,  members  of  your 
own  family ;  it  is  not  exactly  the  same  as  if  the  De- 
fendants were  mere  strangers. 

It  is  impossible,  I  think,  to  lay  stress  upon  the  letter 
of  the  29th  May^  1862.  It  was  said  that  Mr.  Laver, 
by  that  letter  to  his  brother-in-law,  written  to  him 
shortly  after  he  came  of  age,  purposely  delayed  the  suit, 
running  the  chance  of  whether,  by  the  death  of  the 
son  previously  to  twenty-one,  he  might  not  acquire 
the  whole  of  the  property,  and,  if  not,  that  he  might 
then  institute  this  suit.  In  answer  to  that  argument, 
the  evidence  that  the  Plaintiff  did  not  know  of  his 
rights  by  law  is  very  material,  and  the  evidence  of  Mr. 
Keaney  upon  that  part  of  the  case  is  conclusive.  The 
law  will  not  allow  that  ignorance  of  it  shall  excuse  any 
man  from  his  acts,  whether  of  a  criminal  or  a  civil 
nature — a  rule  inseparable  from  the  due  administration 
of  the  law.  But  ignorance  of  the  law  will  thus  far 
protect  a  man :  it  will  shew  that  he  did  not  act  from  the 
particular  motive  which  might  be  attributed  to  him,  if 
he  had  been  fully  cognizant  of  his  rights.  That,  there- 
fore, is,  in  my  opinion,  very  valuable  evidence  to  shew 
that  the  motive  to  which  I  have  referred  was  not  the 
real  motive  actuating  the  Plaintiff.  I  feel  satisfied,  that 
if  any  person  knew  what  was  actually  passing  through 
the  mind  of  the  Plaintiff  at  the  time,  it  would  be  found 
that  he  was  merely  writing  a  few  civil  words,  and  that, 
when  the  son  came  of  age,  he  wished  to  break  his  inteh- 

tions 
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tions  to  him  in  a  manner  which  was  the  least  disagree- 
able. I  am  satisfied^  upon  a  general  view  of  the  case, 
that  the  letter  of  the  Plaintiff  did  not  amount  to  an  as- 
sertion of  the  particular  intention  of  running  the  chance 
of  the  son's  dying  under  twenty-one. 

The  only  other  thing  which  I  have  now  to  consider 
is  the  effect  of  the  decree  made  in  I860.  I  think  it 
does  not  affect  this  question.  That  was  a  decree  for  the 
administration  of  this  testator's  estate,  directing  the 
accounts  to  be  taken ;  the  certificate  has  not  been 
issued,  and  a  claim  is  now  made  on.  the  estate.  A  claim 
can  be  made  on  the  estate,  either  by  application  in  the 
cause  itself,  or  by  means  of  a  substantive  proceeding. 
If  it  can  be  made  in  the  cause  itself,  then  it  is  a  mere 
matter  of  course  to  allow  it  to  be  made  at  any  time 
prior  to  the  certificate  being  approved;  and  indeed, 
subsequently  to  that  period,  before  a  division  of  the 
fund,  providing  the  claimant  make  an  application  to 
the  Court  for  that  purpose,  and  pay  the  costs  which  he 
has  occasioned  by  not  applying  sooner.  But  if  the 
claim  cannot  be  made  in  the  suit,  and  a  substantive 
proceeding  be  necessary  for  that  purpose,  it  does  not 
vary  or  alter  the  case. 

It  is  of  great  importance  that  all  persons  should 
understand,  that  when  a  man  makes  a  solemn  engage- 
ment upon  an  important  occasion,  such  as  the  marriage 
of  his  daughter,  he  is  bound  by  the  promise  he  then 
makes.  If  he  induce  a  person  to  act  upon  a  particular 
promise,  with  a  particular  view,  which  affects  the  interests 
in  life  of  his  own  children  and  of  the  persons  who 
become  united  to  them,  this  Court  will  not  permit  him 
afterwards  to  forego  his  own  words,  and  say  that  he 
was  not  bound  by  what  he  then  promised.  It  is  upon 
these  principles  that  the  Court  has  acted  in  all  such 

cases ; 
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cases;  it  exercises  its  jurisdiction  for  the  enforcement  18G2* 
of  the  truth,  and  makes  a  man's  acts  square  with  his 
words,  by  compelling  him  to  perform  what  he  has 
undertaken.  That  being  so,  I  think  that  the  relief 
which  I  must  give  the  Plaintiffs  is  this : — Declare  that 
they  are  entitled  to  one-third  of  the  personal  estate  of 
the  testator  in  this  suit,  after  the  payment  of  the  debts 
and  testamentary  and  funeral  expenses  and  costs  of 
the  administration  suit.  Then  the  Plaintiff  may  go  in 
in  the  other  suit  to  prove  for  that  third,  and  for  the  costs 
of  this  suit;  and  the  Defendants  can  have  their  costs 
out  of  the  estate  in  that  suit. 

The  bill  must  be  amended,  as  suggested  by  Mr. 
Sout/igate,  but  the  order  I  have  made  as  to  costs  will 
not  include  those  of  the  amendment  of  the  bill,  or  of 
Mr.  Laver  in  his  original  character  of  a  Defendant  to 
the  bill.  The  proposed  amendment  of  the  bill  was  a 
very  proper  one ;  in  fact,  I  think  I  could  not  have  made 
the  decree  without  it 
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1862. 


CLARK  V.  LEACH. 

Dfc.  3,  4. 
Where  part-     Ti^  articles  of  partnership,  dated  the  17th  of  July^ 
l^rlioVit  '839,  and  made  between  the  Plaintiff  Mr.  dark 

the  term  agreed  and  the  Defendant  Mr.  Leach^  they  covenanted  to  be 
articles  of  CO-    ps^^tners  as  merchants,  &c.,  for  the  term  of  seven  years 

partnership,  from  the  1st  of  July,  1839.  The  articles  provided  for 
continue  to  ,.      i  ,  /.        ,  .    t 

cany  on  the     an  equality  between  them,  as  to  profits,  losses,  capital, 

wm°withOTit  "^o°*f^ly  drawings,  &c.,  and' provided  for  the  mode  of 

change,  this  keeping  and  settling  the  accounts.     It  then  provided 

S^latedEy"  " ^^^  ^^^  partners  shall,  at  all  times,  during  the  con- 

tfie  articles,  so  tinuauce  of  the  said  partnership,  diligently  and  faithfully 

applicable  to  employ  themselves,  respectively,  in   the  conduct  and 

the  new  sute    management  of  the  said  business  and  the  concerns  of 

of  circum-  ^ 

stances,  but      the  said  partnership,  and  devote  the  whole  of  their  time 

articles  m  are    ^^^  attention,  during  the  usual  hours  of  business,  to 
inconsistent       the  same." 
with  a  partner- 
ship at  will 

have  no  appU-       The  articles  then  provided,  that  neither  of  the  partners 
By  articles    should   transact  business,  &c.,  &c.,  with  any  person, 

for  a  partner-    ^^^^  jjg  ghould  be  requested  by  the  other  not  to  do  the 

ship  for  seven  ^  ^ 

years,  a  part-    same,  nor  compound  debts,  nor  accept  bills  out  of  the 

tain  default  of  ^^^"^^"7  course,  or  be  bail,  &c.,  &c.,  and  then  followed 

his  co-partner,  this  proviso  : — 

had  power  to 

dissolve,  and         *'  Provided  always,  that  if,  contrary  to  the  several 

defaultmg'     *  agreements  hereinbefore  contained,  either  of  the  said 

partner  was  to  partners  shall  neglect  or  refuse  to  attend  the  business  of 

as  quitting  the  the  said  partnership,  or  if  either  of  the  said  partners 

h^fi^^ftV^^  shall  wilfully  neglect  or  refuse  to  keep  proper  and  just 

partner  giving  accounts 

the  notice,  who 

was  to  have  the  option  of  taking  the  property  and  effects  of  the  |)artner8hip  at  a  valua- 
tion. Held^  that  this  clause  did  not  apply  to  a  partnership  continued  at  will  after  the 
expiration  of  the  seven  years. 
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accounts,  or  shall  transact  business/*  kc.,  Sec, "  with  any  1862. 
person  after  he  shall  be  requested  not  to  do  tbe  sanie,'* 
&c.»  &c.  [then  follows  a  specification  of  the  other  acts 
previously  forbidden]  "  then  and  in  any  of  the  said  cases, 
the  other  of  the  said  partners,  if  he  shall  think  fit,  shall 
be  at  liberty  to  dissolve  the  said  partnership,  by  giving 
to  the  partner  who  shall  ofiend  in  any  of  the  particulars 
aforesaid  a  notice  in  writing  declaring  the  said  partner- 
ship to  be  dissolved  and  determined.  And  the  said 
partnership  shall,  from  the  time  of  giving  or  leaving 
such  notice,  or  from  any  other  time  to  be  therein  spe- 
cified for  the  purpose,  absolutely  cease  and  determine 
accordingly,"  &c.,  &c.,  "  And  the  said  partner  to  whom 
the  said  notice  shall  be  given  shall  be  considered  as 
quitting  the  said  business  for  the  benefit  of  the  partner 
who  shall  give  the  said  notice" 

The  articles  ailerwards  provided,  that  in  such  case  the 
partner  giving  the  notice  should  have  the  option  of  pur- 
chasing the  share  of  the  other,  of  and  in  the  property, 
credits  and  effects  of  the  partnership  at  a  valuation,  the 
price  to  be  paid  by  certain  instalments,  and  if  he  should 
decline,  they  were  to  be'  converted  and  divided  ;  and  if 
such  partner  should  decline  to  purchase  the  share  upon 
the  terms  aforesaid,  then  the  partnership  accounts  and 
affairs  should  be  adjusted  and  wound  up  in  the  same 
manner  as  is  hereinbefore  provided,  in  the  event  of  the 
death  of  either  of  the  said  partners  and  the  surviving 
partner  declining  to  purchase  the  share  of  the  deceased 
partner. 

The  seven  years  expired  on  the  Ist  otJulg^  1846,  but 
the  partners  continued  their  business  as  before,  without 
any  alteration  of  the  terms,  until  the  30th  of  June,  1862, 
when  the  Plaintiff,  alleging  that  the  Defendant  had 
wholly  neglected  to  attend  to  the  business,  gave  him  a 

written 
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written  notice,  which,  omitting  the  immaterial  parts,  was 
in  the  following  terms : — 

''In  consequence  of  your  continued  neglect  to  attend 
to  the  business  of  our  partnership,  I  hereby  give  you 
notice,  that  I  declare,  the  said  partnership  to  be  dissolved 
and  determined  as  from  and  after  this  date.  Having 
regard  to  your  continued  neglect  of  our  partnership 
business,  I  am  constrained  to  avail  myself  of  the  pro- 
visions given  by  our  articles.  By  the  articles,  I  am 
entitled  to  take  over  and  become  the  purchaser  of  your 
share  in  the  property,  credits  and  effects  of  the  partner- 
ship, to  be  ascertained  by  arbitration,  and  this  I  am 
desirous  and  prepared  to  do  in  the  mode  provided  by 
the  articles." 

The  Defendant  disputed  the  Plaintiff^'s  right  to  give 
such  notice,  but  said  he  was  content  to  acquiesce  in  an 
immediate  dissolution,  on  the  usual  terms  of  the  assets 
being  realised  and  divided. 

The  Plaintiff*  continued  to  carry  on  the  business  in 
the  name  of  Lecxh  §f  Clark^  and  Defendant  set  up 
business  in  the  neighbourhood  on  his  own  account,  using 
the  name  of  R.  Leach  §p  Co.^  late  Leach  S;  Clark.  On 
the  4th  of  August,  1862,  the  Defendant  caused  printed 
cards  snd  circulars  to  be  addressed  and  sent  to  the 
customers  and  connections  of  the  late  firm.  The  cards 
were,—"  R.  Leach  ^  Co.  (late  Leach  ^  Clark):'  And 
the  circulars  were  in  these  terms  :— 

"Gentlemen,  —  I  beg  to  inform  you  that  the 
partnership  which  subsisted  between  myself  and  Mr. 
John  Clark,  under  the  firm  of  Leach  §p  Clark,  has  been 
dissolved,  and  that  I  shall,  from  this  date,  carry  on 
business  under  the  firm  of  22.  Leach  §p  Co. 

"  Soliciting 


Clark 

V. 
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'^Soliciting  a  continuance  of  your  much  esteemed 
favors,  and  referring  you  to  the  signature  of  my  new 
firm. 

"  I  am,  gentlemen,  yours  respectfully,  Lbach. 

«  Robert  Leach:' 

A  correspondence  ensued,  and,  ultimately,  the  De- 
fendant's sob'citors  wrote  to  the  Plaintiff's  solicitors  as 
follows : — 

"  6th  August,  1862. 
"  Dear  Sirs,  —  We  find  from  our  client  this 
morning,  that  Mr.  Clark  invariably  uses  the  name  of 
the  late  firm  in  all  his  business  transactions  and  at  his 
place  of  business.  In  our  judgment,  he  has  no  ex- 
clusive right  of  so  doing,  and  therefore  our  client  will 
continue  to  follow  the  example  which  yours  has  set.  If 
your  client  be  willing  to  abandon  the  name  of  the  old 

firm,  so  will  ours. 

"  Clarhe  ^  Marker 

The  Plaintiff  did  not  accede  to  this  proposal,  but 
filed  a  bill,  praying  a  declaration  that  the  partnership 
was  dissolved  as  from  the  30th  of  June,  1862;  that  the 
affairs  of  the  partnership  might  be  liquidated  on  the 
terms  insisted  on  by  the  Plaintiff;  that  the  Defendant 
might  be  restrained  from  resuming  or  carrying  on  the 
business  of  a  merchant,  &c.,  under  the  style  or  firm 
of  Leach  Sp  Clark,  and  from  further  using  the  name 
of  that  style  or  firm,  and  from  issuing  or  sending,  to  any 
person  or  persons,  any  further  copies  of  the  said  card  or 
circular  of  the  4th  day  of  August,  1862,  or  any  other 
card  or  circular  signifying  or  importing  that  the  business 
carried  on  by  the  Defendant  is  a  continuation  of  the 
business  carried  on  by  the  late  firm  of  Leach  Sf  Clark, 
and  from  soliciting  any  customer  of  the  said  late  firm 
to  become  a  customer  of  the  Defendant,  or  to  cease 

from 

VOL.  XXXII — I.  c 
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1862.       from  employing  the  Plaintiff  in  the  business  formerly 
carried  on  by  their  late  firm  of  Leach  §p  Clark* 

Mr.  Selwyn  and  Mr.  Druce  for  the  Plaintiff.  After 
the  expiration  of  the  seven  years,  the  partnership  con- 
tinued on  the  same  terms  as  before,  and  the  partners 
were,  therefore,  subject  to  the  consequences  of  a  neglect 
to  attend  to  the  business.  The  Defendant  being  in  de- 
fault, and  the  notice  having  been  duly  given,  the  Plain- 
tiff's right  has  arisen,  and  the  Defendant  must  now  be 
considered  as  having  relinquished  the  business  for  the 
"  benefit'*  of  the  Plaintiff,  and  the  partnership  must  be 
wound-up  on  that  footing. 

Secondly.  The  Plaintiff  is  entitled  to  an  injunction 
to  restrain  the  Defendant  from  acting  in  violation  of  the 
articles  and  in  derogation  of  his  grant  or  cession  of  the 
partnership  business  to  the  Plaintiff.  He  has  no  right 
to  use  the  name  of  the  old  firm,  or  to  issue  circulars 
'*  soliciting  a  continuance"  of  the  custom,  and  to  attempt 
to  take  away  "  the  benefit"  of  that  business,  which  be- 
longs, by  contract,  to  the  Plaintiff.  In  Burrows  v. 
Foster  (a),  it  was  agreed  that  the  Plaintiff  "  should  have 
the  benefit  and  advantages  of  the  business  and  connec- 
tions of  the  said  two  copartnership  firms,"  and  an  order 
for  an  injunction  was  penned  by  Lord  Justice  Turner, 
which  restrained  the  Defendants  from  soliciting  the 
business  of  the  old  customers  and  connections. 

[The  MAQTEn  of  the  Rolls.  Has  not  the  Defendant 
a  right  to  say  that  he  lately  belonged  to  a  certain  firm, 
and  cannot  he  advertize  that  fact  The  difficulty  is,  if 
he  cannot  be  prevented  carrying  on  the  same  business, 
is  he  not  at  liberty  to  solicit  the  public  at  large,  and  to 
do  so  by  telling  as  is  the  truth,  that  he  belonged  to  a 
late  firm?] 

The 
(a)  M.S.,  Lordt  Ju$iicei,  ISth  Mc^,  1802. 
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The  Defendant  may  carry  on  business  where  he  likes,  1862. 
even  next  door,  but  not  so  as  to  interfere  with  the 
PlaintiflTfl  rights ;  he  can  do  no  act  in  contravention 
of  his  distinct  contract.  The  partnership  articles  con- 
template a  continuance  of  the  business,  of  which  the 
Plaintiff  is  to  have  the  ''  benefit,''  and  the  Defendant 
can  do  no  act,  true  or  false,  which  will  deprive  the 
Plaintiff  of  that  which  he  has  contracted  for.  He 
cannot  represent  that  his  is  a  continuation  of  the  old 
partnership,  or  solicit,  as  he  is  in  the  habit  of  doing, 
''  a  continuance"  of  the  favors  of  the  customers  of  the  old 
firm;  Howe  v.  M*Keman{a);  Chur ton  y.  Douglas (b); 
Parsons  v.  Hayward  (c) ;  Hayward  v.  Parsons  (rf). 

Mr.  Baggallay  and  Mr.  Knox  Wigram  for  the  De- 
fendants. Afler  the  expiration  of  the  seven  years,  the 
clause  in  question  was  no  longer  binding,  any  more 
than  the  clause  providing  for  the  continuance  of  the 
partnership  for  seven  years.  Such  a  clause  was  quite 
inapplicable  to  a  partnership  at  trill,  determinable  in- 
sianter.  Besides  the  Plaintiff  was  not  in  a  position  to 
give  the  notice ;  the  evidence  does  not  shew  any  such 
wilful  neglect,  on  the  part  of  the  Defendant,  as  justified 
it,  and  the  Plaintiff  was  precluded  from  taking  advan- 
tage of  the  proviso  by  his  own  flagrant  breaches  of  the 
articles. 

But  supposing  the  Plaintiff  entitled  to  the  benefit  of 
the  proviso,  still  he  has  no  right  to  the  injunction  asked. 
There  is  nothing  in  the  articles  which  prevents  the 
Defendant  carrying  on  the  same  business  wherever  he 
pleases ;  but  to  entitle  the  Plaintiff  to  the  injunction  be 
cannot  stop  short  of  saying  that  the  Defendant  shall 

not 

(a)  30  Beav.  547.  (c)  31  Beav.  199. 

(fr)  John.  179.  (rf)  31  Law  J.  {Chant.)  666. 
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not  carry  on  the  same  business  at  all  or  at  any  place. 
The  nature  of  the  "  benefit"  contemplated  by  the  arti- 
cles was  the  place  of  business,  the  possession  of  the 
''  property,  credits  and  effects/'  that  is,  of  the  stock, 
books,  &c.  These  would  naturally  attract  to  him  the 
old  customers,  especially  those  indebted  to  the  concern. 

Burrows  v.  Foster  differs  from  this  case,  for,  in  that 
case,  there  had  been  a  liquidation  of  a  partnership,  and 
a  sale  to  a  stranger  of  the  business. 

Mr.  Selwyn  in  reply. 

The  Master  of  the  Rolls. 

My  strong  impression  is,  that  this  is  not  a  case  for 
an  injunction,  and  that,  on  the  true  construction  of  the 
articles,  this  clause  is  only  to  continue  in  force  and  be 
available  while  the  partnership  for  seven  years  was  in 
force,  and  that  when  the  partnership  became  a  part^ 
nership  at  will,  this  clause  was  no  longer  applicable  to 
that  altered  state  of  things. 


Hie  Master  of  the  Rolls. 

Dec.  4.  The  further  consideration  I  have  given  to  this  case 

confirms  the  impression  I  received  yesterday  firom  the 
argument  in  Court. 

By  the  articles  of  agreement  a  partnership  was  entered 
into  for  seven  years,  and  after  the  expiration  of  that 
period  it  continued  as  before.  It  is  admitted  that  the 
articles  were  binding  on  the  parties  after  the  seven 
years  had  expired,  so  far  as  they  were  applicable  to  that 
new  state  of  things.    There  is  no  question  and  no 

dispute 
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dispute  on  that  point,  but  the  only  question  is,  how  far  1862. 
those  provisions  are  applicable  to  that  altered  state  of 
things.  Here  is  a  provision  which,  in  certain  events, 
gives  to  a  partner  a  right  to  give  notice  to  dissolve. 
When,  after  seven  years  had  expired,  they  continued  to 
carry  on  the  partnership,  tliis  is  clear : — that  a  new  term 
of  seven  years  did  not  arise,  and  that  the  clause,  cre- 
ating a  partnership  for  seven  years,  was  not  applicable 
to  the  new  state  of  things,  and  therefore  that  it  did  not 
affect  the  partners. 

There  are  many  things  to  which  the  provisions  of  the 
articles  do  apply,  as,  for  instance,  the  division  of  the 
profits  and  loss,  the  drawing  out  money,  the  manner 
in  which  the  books  are  to  be  kept  and  the  accounts 
settled.  These  were  applicable  to  the  altered  state  of 
the  partnership  when  it  became  a  partnership  at  will, 
for  they  were  strictly  applicable  to  the  new  state  of 
things. 

The  question  here  is,  whether  the  power  of  giving 
notice  with  its  consequences  is  one  of  the  former  or 
latter  class  of  provisions.  Now  it  is  incidental  to  the 
character  of  a  partnership  at  will,  that  either  partner 
may,  at  any  moment,  give  notice  to  dissolve,  and  there- 
fore no  special  provision  is  necessary  for  that  purpose. 
It  is  therefore  obvious  that  if  there  had  been  a  provision 
that  six  months'  notice  should  be  given  to  dissolve,  as 
soon  as  it  had  become  a  partnership  at  will,  this  would 
have  been  quite  inconsistent  with  the  legal  incidents  of 
a  partnership  at  will,  and  inapplicable  to  the  then 
existing  state  of  things. 

Under  the  articles,  one  partner  was  bound  to  the  other 
to  carry  on  the  partnership  business  for  seven  years. 
One  might  have  totally  neglected  the  business  from  the 

beginning. 
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1863.  beginDing:  was  the  other  to  be  bound  to  work  for  the 
eeven  years  for  the  benefit  of  the  negligent  partner  ? 
No;  it  was  intended  that  the  active  partner  might  give 

J^BAcu.  potice  of  dissolution  and  carry  on  the  business  for  his 
own  benefit.  It  was  not  necessary  that  this  article 
9hould  continue  after  the  seven  years,  because  neither 
of  the  partners  was  then  bound  to  continue  or  com- 
pellable to  work  for  the  benefit  of  the  other,  for  h^ 
might  give  notice  of  dissolution  at  any  moment. 

To  hold  otherwise,  it  would  also  involve  this  incon- 
sistency:— if  after  the  seven  years  the  negligent  partner 
gave  notice  of  dissolution,  the  partnership  would  have 
to  be  wound  up  as  in  any  ordinary  case,  that  is  as  the 
partners  might  agree,  or  by  a  sale  and  division.  But 
if  the  active  partner  give  the  notice,  then  the  penal 
consequences  are  to  follow,  and  it  is  to  be  wound  up  in 
the  peculiar  form  mentioned  in  this  proviso.  It  is 
scarcely  possible  that  this  can  have  been  the  intention 
of  the  parties. 

It  is  obvious  that  this  state  of  things  might  occur : — 
one  partner  might  be  extremely  active  for  six  years 
and  after  that  cease  to  attend ;  could  the  other  in  the 
last  two  or  three  months  give  the  notice  and  thus 
obtain  the  whole  of  the  business  for  an  indefinite 
period  of  time?  It  is  clear  that  this  proviso  had 
reference  only  to  the  past,  for  it  is  difficult  to  suppose, 
that  some  default  at  the  end  of  that  time  was  to  give 
the  active  partner  a  right  to  the  business  as  long  as  he 
should  live,  and  which  right,  but  for  the  neglect  of  five 
days,  would  be  lost. 

I  am  of  opinion  that  this  is  not  the  proper  con- 
struction of  these  articles,  and  that,  according  to  their 
true  construction,  this  provision  is  not  applicable  to  a 
partnership  at  will,  that  it  was  binding  only  during  the 

term 
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term  of  seven  years,  and  bad  for  its  object  tbe  power 
to  compel  the  attendance  of  the  partners  during  that 
time,  in  order  that  if  one  partner  refuse  to  attend  to  the 
businesSi  the  other  shall  be  at  liberty  to  carry  it  on  for 
bis  own  benefit  and  advantage. 

A  question  was  argued  as  to  the  meaning  of  the 
word  ''  benefit/'  and  how  far  the  active  partner  is  to 
have  the  advantage  of  that  ''benefit.''  The  case  of 
Burrows  v.  Foster  (a)  was  cited,  to  shew  what  was  the 
meaning  of  the  word  ''benefit,"  but  it  does  not  apply  to 
this  case.  It  explains  the  meaning  of  tbe  word 
"  benefit/'  ^and  that  it  has  such  a  meaning,  that  when 
one  gives  up  a  business  for  the  benefit  of  another,  he 
will  be  restrained,  by  the  order  of  the  Court,  from 
Bending  circulars  to  or  otherwise  soliciting  the  customers 
of  the  partnership,  and  from  obtaining  their  custom  to 
the  detriment  of  the  partner  to  whom  the  business  has 
been  given  up.  I  adopt  that  definition  of  the  word 
"benefit."  The  expression  here  is,  "the  partner  to 
whom  notice  shall  be  given  shall  be  considered  as 
quitting  tbe  business  for  the  benefit  of  tbe  partner  who 
shall  give  the  said  notice,"  consequently,  if  this  clause 
had  reference  to  the  state  of  things  during  the  term,  the 
Plaintiff  would  be  entitled  to  the  benefit  of  the  decision 
in  Burrows  v.  Foster  (a).  But  it  does  not  apply  to  the 
case  of  a  partnership  at  will  carried  on  after  the  ex- 
piration of  the  term :  nor  does  it  assist  the  Plaintiff 
assuming  it  had  so  applied,  for  he  must  then  shew  how 
long  the  benefit  was  to  enure  to  the  active  partner. 
Suppose  the  active  partner  gave  notice  a  few  months 
after  the  partnership  began,  he  would  then  be  entitled 
to  the  "benefit"  of  the  business  for  the  seven  years;  but 
why  is  he  entitled  to  have  it  beyond  ?  The  negligent 
partner  might  say  "I  intended  and  engaged  to  carry  on 

the 
(a)  AniCfp,  18. 
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the  business  in  partnership  with  you  for  seven  years,  but 
after  that  time  I  intended  carrying  on  the  business  alone." 
If  that  be  the  true  construction  of  the  proviso,  then, 
assuming  that  it  applies  to  a  partnership  at  will,  the  same 
construction  would  follow,  and  the  benefit  to  be  derived 
from  the  cession  of  the  business,  only  lasts  during  the 
continuance  of  the  partnership;  but  a  partnership  at 
will  may  be  determined  at  any  time. 

I  am  therefore  of  opinion,  on  the  construction  of  this 
partnership  agreement,  that  this  provision  has  no  re- 
ference to  the  altered  state  of  things  when  it  became  a 
partnership  at  will,  and  also,  that  on  the  words  of  the 
proviso,  it  was  not  intended  to  give  any  benefit  beyond 
the  term  for  which  that  paiinership  was  to  last.  The 
consequence  is,  that  the  Plaintiff  was  not  entitled  to 
give  the  notice. 

Burrows  v.  Foster  was  a  case  where  the  two  firms 
had  been  wound  up  and  the  business  sold  for  valuable 
consideration,  and  after  that,  an  attempt  was  made  by 
the  partners  to  derogate  from  the  sale,  by  setting  up 
business  for  themselves  and  taking  away  the  customers 
of  the  firm. 

I  am  therefore  of  opinion,  in  this  case,  that  unless 
the  parties  can  agree  in  the  mode  of  winding  up  the 
partnership,  it  must  be  wound  up  in  the  ordinary 
mode. 

The  Plaintiff  must  pay  the  costs  up  to  and  including 
the  hearing  and  of  the  motion  for  the  injunction.  I  am 
of  opinion  that  it  was  his  contention  which  occasioned 
the  suit. 

l^otz,— Affirmed  by  Lord  Watbury,  L.C.,  30/ A  January,  1863. 


CASES  IN  CHANCERY. 


PHILLIPS  V.  BEAL    (No.  1.) 

July  11. 

IX^    B.  HILL,  the  testator,  by  his  will  dated  in  A  wme  mer- 
•     1846,  bequeathed  as  follows  :—  ^J^  P^; 

"  I  give,  devise  and  bequeath  all  my  household  goods,  ^f^®  b°^h'°' 

furniture,  plate,  linen,  china,  glass,  together  with  all  will  gave  all 

bills,  bonds,  notes  of  hand,  mortgages  and  everything  ^^f"^  \j^^ 

that  I  may  die  possessed  of,  unto  my  dear  wife  Mary  eyerj'thing  he 

Anne  Hill  for  her  life,"  &c.,  &c.,  &c.     ''  And  from  and  of,  to  his  wife 

immediately  after  the  death  of  my  said  dear  wife,  I  then  ^  '''^'thed  th* 

give,  devise  and  bequeath  the  whole  of  my  effects  that  whole  of  his 

may  be  then  remaining  unto  and  to  the  use  of  Elizabeth  ^g^be**^. 

Offrida  Hill  Skinner*'  (his  daughter).  maining  after 

her  death  to 
his  daughter. 

The  testator  was  a  wine  merchant  and  had  a  con-  ^i^^»  tnat  the 

wife  took  abso- 
siderable  quantity  of  wine,  much  of  which  was  in  the  lutely  the  wine 

cellars  of  his  house,  the  rest  in  other  places.    Under  7**^W/**" 
'  ^  ^  tator  had  for 

the  will  the  widow  claimed  the  wine  absolutely.  his  private  use, 

hut  a  life  in- 
terest only  in 
Mr.  Selwyn  and  Mr.  Marett,  for  the  widow,  con-  thereat. 

tended  that  the  wine,  being  one  of  those  things  which 

ipso  usu  consumuntur,  must  pass  to  her  absolutely ;  and 

that  any  doubt  was  cleared  up  by  the  passage  in  the 

will,  in  which  the  testator  contemplated  consumption  by 

speaking  of  what  **  might  be  then  remaining.*' 

Mr.  Follett  and  Mr.  C.  Hall,  for  the  daughter,  con- 
tended that  the  wine  was  given  with  the  furniture,  &c., 
to  the  wife  for  life,  with  remainder  to  the  daughter. 
Moreover  that  this  was  not  the  common  case,  as  the 
wine  belonged  to  the  testator  as  his  stock  in  trade. 

Mr.  Fooks  and  Mr.  Rowcliffe,  for  other  parties. 

The 
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1862. 


The  Mastjsr  of  the  Rolls. 

I  am  of  opinion  that  the  widow  is  entitled  to  all  the 
wine  in  the  house,  but  not  to  that  used  for  the  purpose 
of  trade.  Wine  is  one  of  the  things  which  ipso  mu 
consumuntur,  and  if  the  testator  was  keeping  the  wine 
for  his  own  consumption,  and  not  for  the  purpose  of  sale, 
it  belongs  to  the  widow.    This  must  be  ascertained. 


Note.— Po/fy  v.  Bumell,  1  Bro,  C.  C.  275 ;  Porter  v.  Toumay, 
3  Fes.  311  ;  Randall  v.  Rvssell,  3  Mer,  194;  Andrew  y,  Andrew^ 
1  CoU,  690;   Twining  v.  Fowell^  2  ColL  262. 


July  11. 

After  an  admi- 
nistration de- 
cree, an  exe- 
cutor has  no 
right^as  against 
the  parties 
interested  in 
the  estate,  to 

five  an  ac- 
nowledguient 
to  take  a  debt 
barred  by  the 
Statute  of  Li- 
mitations out 
of  its  operation. 


PHILLIPS  V.  BEAL.    (No.  2.) 

rr^HIS  was  a  sumnaons  to  ?ary  the  certificate.    The 
"^     testator  was  indebted  on  two  promissory  notes  for 
400/.  each,  dated  the  23rd  oi  March,  1846,  and  interest 
had  been  paid  on  them  to  March,  1851. 

The  testator  died  on  the  31st  of  May,  1851,  and  on 
the  8th  of  May,  1867,  the  bill  in  this  cause  was  filed 
for  the  administration  of  his  estate,  and  the  decree  was 
made  on  the  10th  of  February,  1868.  After  the  decree, 
and  on  the  30th  o(  March,  1868,  the  executrix  gave  to 
the  holder  of  the  notes  a  written  acknowledgment  that 
the  bills  still  remained  owing  and  unpaid  with  interest 
from  the  23rd  of  March,  1851;  and  the  question  was, 
whether  the  acknowledgment  was  effectual  as  against 
the  other  persons  interested  in  the  testator's  estate,  to 
take  the  case  out  of  the  Statute  of  Limitations. 


Mr.  Foohs  for  Sarah  Salter,  the  holder  of  the  notes. 
The  institution  of  a  suit  does  not  suspend  the  discretion 

of 
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of  an  executor,  and  he  may  pay  a  debt  proved  to  be       1862. 
justly  due  though  barred  by  the  statute ;  Stahhchmidt      '^-^^'^ 

Phil  LIPS 

V.  Lett  (a).     So  an  executor  may  retain  his  debt,  though  ^^ 

barred  by  the  Statute  of  Limitations  during  the  lifetime        ^^^ 


of  the  testator;  Hill  v.  Walker  {b).  The  acknowledg- 
ment  is  equivalent  to  a  promise  to  pay,  or  to  do  that 
vrhich  he  was  morally  bound  to  do  and  legally  justified 
in  doing. 

Mr.  Follett  and  Mr.  C  Hall,  contrd,  were  not  heard, 
but  they  referred  to  Fuller  v.  Redman  (c). 

Mr.  Rowcliffe  for  the  husband  of  the  Plaintiff. 


The  Master  of  the  Rolls. 

It  is  clear  I  cannot  do  it.  It  is  settled  by  Shewen  v. 
Vanderhorst  {d),  that  after  decree,  an  executor  cannot 
exercise  any  discretion  at  all,  and  that  he  is  bound  to 
take  the  objection  of  the  Statute  of  Limitations,  and 
that  any  creditor  or  other  person  interested  may  insist 
on  haying  that  defence  set  up.  After  decree  an  ex- 
ecutor can  do  no  act  to  vary  the  rights  of  the  parties. 

The  right  of  retainer  stands  on  a  different   ooting. 
The  executor,  having  the  right  of  retaining  his  debt 
before  the  suit  was  instituted,  it  has  been  held,  that 
is  not  forfeited  by  the  institution  of  a  suit. 

(a)  1  Smale^Gif,  415.  (d)  1  Run.  ^  My.  347, 

ib)  4  Kay  i  J.  166.  2  Ruu.  ^  My.  75. 

(c)  26  Beav.  614. 


(No.  2.) 
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LEAK  V.  MACDOWALL. 

Dec.  4. 
The  several      ri^HE  testator  devised  bis  real  and  personal  estate  to 
joint  tenants  of  trustees  in  trust  to  convert  and,  after  making  cer- 

a  portion  of  a  tain  bequests,  "the  remainder  of  his  property  real  and 
not  destroy  the  personal  of  whatever  description  (after  the  deductions 
i*'*^'  Ih*^*"^^  before  recited)  he  gave  and  bequeathed,  in  equal  por- 
inainder  of  the  tions,  share  and  share  alike,  to  his  different  nephews  and 
Atestator  "i^^^s,  the  sons  and  daughters  of  his  late  brothers  and 
gave  the  re-  sisters,  William  Merritt,  Ann  Leak,  Mary  Dannatt  and 
real  and  per-  Frances  Holmes,  or  to  such  of  them  as  might  be  living 
Bona]  estate  to  at  the  time  of  his  death.  But  if  any  of  them  should 
and  nieces        ^^^n  be  dead,  and  have  left  offspring,  the  said  offspring 

living  at  his      ^^^.g  ^q  \^q  considered  to  stand  in  the  place  of  their 
death.    But  if  ,  .         ,  ,/./.,., 

any  should  be   parents,  and  to  take  the  same  benefit  from  the  said 

then  dead,         bequest." 

their  offspnng        ^ 

were  to  be  con« 

sidered  to  , 

stand  in  the  The  testator  died  in  1845,  subsequently  to  the  month 

pirntf  and'to  ^^  ^P^'^^  ^^  "^^'^^  ^^  °^«^^  ^  <^^^'<="- 

take  "the same 

benefit."  aw,        ,^         «    .,  .    ,         .  ,         ,        , 

that  though  Mary  Swift,  one  of  the  nieces  and  a  daughter  of 

the  nephews      William  Merritt,  died  in  March,  1846,  in  the  life  of  the 

and  nieces  '  '  ' 

took  as  tenants  testator,  and  her  children  became  entitled  to  her  share, 

IheHSPng   by  substilution. 

took  as  joint 

tenants. 

The  trustees  made  several  small  payments  on  account 

of  unequal  amounts  to  the  children  of  Mary  Smith. 

One  of  them  having  died,  the  question   arose,  first, 

whether  the  offspring  of  the  nephews  and  nieces  took  in 

joint  tenancy,  and  secondly,  whether  it  had  been  severed 

by  their  receipts  on  account  of  their  shares. 

Mr. 
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Mr.  Kay  argued,  first,  that  the  words  of  severance 
did  not  apply  to  the  substituted  gift  to  the  ofispring. 
Bridge  v.  Yates  (a) ;  Penny  v.  Clarke  (6). 

Secondly.  That  the  small  sums  received  on  account 
did  not  sever  the  joint  tenancy  as  to  the  residue.  In  re 
Barton  (c). 

Mr.  W.  W.  Cooper,  contra.  The  joint  tenancy  was 
severed  by  the  receipt  of  a  part  of  the  fund,  it  destroyed 
the  nature  of  the  interest  in  the  whole  fund,  by  altering 
the  rights  of  the  parties  to  it  *^  The  severance  of  the 
joint  tenancy  is  a  mere  matter  of  evidence,  it  is  not 
necessary  to  shew  a  specific  act  of  division  of  each 
part  of  the  property,  if  there  has  been  a  general  dealing 
sufficient  to  manifest  the  intention  to  divide  the  whole. 
The  acts  done,  as  to  parts,  may  be  evidence  as  to  the 
rest,  as  to  which  no  act  has  been  done.  Their  division 
of  all  other  parts  of  the  estate  is  evidence  of  their  inten- 
tion to  divide  this  whenever  they  could  lay  hold  of  it;" 
Crook  V.  De  Vandes{d);  Williams  v.  Hensman{e). 
The  receipts  have  been  unequal,  and  it  is  therefore  im- 
possible to  treat  the  remainder  as  held  in  joint  tenancy. 

Secondly.  The  children  were  not,  originally,  joint 
tenants,  for  the  offspring  are  to  take  ''  the  same  benefit** 
as  their  parents,  and  must  therefore,  like  them,  take  in 
the  same  way,  that  is  ''in  equal  portions,  share  and 
share  alike,"  or  as  tenants  in  common. 

The  Masteb  of  the  Rolls. 

I  am  of  opinion  that  this  is  a  joint  tenancy ;   I  see 

nothing  like  severance.   If  a  nephew  is  dead  at  the  death 

of 
(fl)  12  Sim.  645.  (rf)  11  Vet.  333. 

(6)  1  De  G.»  F.  4-  /.  425.  (e)  1  John,  4*  Eem,  546. 

(c)  10  Hare,  12. 


Leak 
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1862.       of  the  testator  his  offspring  is  "  to  be  considered  to 
stand  in  the  place  of  their  parents/'  and  take  the  same 
benefit,  that  is,  they  shall  take  their  parent's  share,  but 
M'DowALL.    they  take  it  as  joint  tenants. 

A  separate  dealing  by  joint  tenants  of  the  property 
may  sever  the  joint  tenancy  and  create  a  tenancy  in 
common.  But  I  do  not  think  this  inference  is  to  be 
drawn  merely  from  the  circumstance  that  a  trustee, 
having  realised  part  of  the  estate,  has  paid  the  money 
received,  in  certain  proportions,  to  the  parties  in  seve- 
ralty. As  to  the  money  not  received,  they  still  remain 
joint  tenants. 

If  a  testator  were  to  devise  twenty  houses  to  a  trustee, 
in  trust  to  sell  and  pay  the  proceeds  to  ten  persons  as 
joint  tenants,  though  one  house  were  sold  and  the  pur- 
chase-money divided,  that  would  not  shew  that  the  other 
nineteen  houses  were  to  be  held  by  the  owners  as  tenants 
in  common,  and  that  when  sold,  the  produce  was  to  be 
divided  equally  between  the  surviving  owners  and  the 
representatives  of  those  who  had  died.  Until  some  act 
is  done  to  sever,  the  interest  remains  as  it  previously 
was,  an  interest  in  joint  tenancy.  The  burthen  of  proof 
lies  on  those,  who  contend  that  a  joint  tenancy  has  been 
severed. 
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JONES  V,  SOUTHALL.    (No.  2.)  Nov,  21. 

Dec.  9. 


xecuted  a  settlement,  by  which,  person  as  c.D. 

,  .         «    «      ^1      should,  by  deed 

marriage,  she  assigned  to  the  or  will,  appoint, 

1  Mr.  Souihall,  a  mortgage  of  a^^."*  *^*^^"l' 
/  ^  °        ^  to  his  next  of 


/^N  the  27th  June,  1842,  Cath.  Wood,  in  contem-  A,  B.  be- 

^-^     plation  of  marrying  Benjamin  Crane,  the  widower  JJ^^Jue  to  such 

of  her  deceased  sister,  executed  a  settlement,  by  which,  person  a^C.D. 

in  consideration  of  the 

trustees,  Mr.  Grape  and 

1,200/.  on  the  Broadwaa  turnpike  road,  a  mortgage  of  kin. "  i7h^ 

400/.  on  a  certain  reversionary  interest,  a  bond  debt  ^^^^^^^\^^^ 

of  200/.    She  declared  that  these  and  a  mortgage  debt  that  his  will 

of  938/.  95.  2rf.  on  Sapling  Mill,  a  mortgage  to  her  of  oJIJrat^M  an 

700/.,  also  2,000/.  £3  :  10*.  per  Cents.,  which  had  been  execution  of 

transferred  into  the  names  of  trustees,  should  be  held  under  the 

upon  trust  for  her  until  the  solemnization  of  the  said  ^  ^^'•*^;^?» 
^^  .  .        8. 27,  and  that 

intended  marnage,  and  from  and  after  the  solemniza-  his  next  of  kin 
tion  thereof,  upon  trust  during  the  joint  lives  of  the  to^^.^^'I  re- 
said  Benjamin  Crane  and    Catherine   Wood   for   her  lidue. 
separate  use  without  power  of  anticipation,  and  after  i\^^  testatrix'  ' 

the  decease  of  either  of  them,  upon  trust  for  the  sur-  directed  the 

trustees  of  a 
▼ivor  for  his  or  her  life,  and  after  the  decease  of  the  settlement 

survivor,  upon  trust  for  the  children  of  the  said  intended  ^eMolfolY 
marriage,  and  in  case  of  none,  upon  trust,  in  case  Catherine  "all  and  sin- 
TTooe/ should  survive  Benjamin  Crane  (which  happened),  moneys  wm^* 
then  from  and  after  his  death  and  such  failure  of  chil-  pn^<l  therein, 
dren  as  aforesaid,  in  trust  for   Catherine  Wood,  her  rities  on  which 
executors,  administrators  and  assigns,  but  if  the  said  *^®  ^"{®  . 
Catherine  Wood  should  die  in  the  lifetime  of  Benjamin  vested"  on 

Crane,T^^y^Z 

t*f«c,  legacies,  &c. 
Held,  that  the 
bequest  of  ecich  of  the  trust  moneys  as  had  been  called  in,  received  and  re-invested  by 
the  testatrix  in  her  life  was  adeemed. 

A  testatrix,  after  stating  that  she  was  desirous  of  leaving  certain  legacies,  requested 
her  iupposed  husband  to  pay  certain  legacies  out  of  his  own  estate.  He  predeceased 
her.  Held^  that  the  legacies  were  demonstrative  and  payable  out  of  the  testatriz'i 
ettote. 
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1862.        Cran€y  then  from  and  after  his  death  and  such  failure  of 

^^^'^^      children  as  aforesaid,  in  trust  for  such  person  and  as 
Jones 
r.  Catherine  Wood,  by  any  deed  or  writing  or  by  her  last 

^?^^^^'     will,  should  notwithstanding  coverture  appoint,  and  in 

default  of  such  appointment,  in  trust  for  such  person  or 

persons  as,  at  the  decease  of  Catherine  Wood,  would 

have  been  entitled  to  her  personal   estate  under  the 

Statutes  of  Distribution,  in  case  she  had  died  unmarried 

and  intestate  and  without  issue. 

The  ceremony  of  marriage  was  performed,  and  the 
parties  to  it  cohabited  during  their  joint  lives  as  husband 
and  wife.  But,  as  no  lawful  marriage  could  be  contracted 
between  these  persons,  the  trusts  never  arose. 

On  the  4th  of  October,  1842,  Cath.  Wood,  calling 
herself  Crane,  made  her  will,  on  the  construction  of 
which  the  present  questions  arose.  The  will,  after  re- 
citing the  marriage  settlement,  the  power  of  appointment 
therein  contained  in  the  event  of  her  husband  surviving 
her,  and  she  should  leave  no  child,  proceeded  thus : — 

"  Now  I  do  hereby  ratify  and  confirm  the  said  settle- 
ment, and  in  pursuance  and  exercise  of  the  power 
thereby  reserved  to  me  and  of  all  other  powers  enabling 
me  in  this  behalf,"  &c.,  "  appoint  that  the  trustees  or 
trustee  for  the  time  being  of  the  said  settlement  do 
and  shall  stand  possessed  of  and  interested  in  all  and 
singular  the  trust  moneys  comprised  in  such  settlement, 
and  the  securities  on  which  the  same  shall  be  invested, 
from  and  after  the  decease  of  the  said  Benjamin  Crane 
and  such  failure  of  issue  as  in  the  said  settlement  men- 
tioned, in  trust  for  such  of  the  several  persons  hereinafter 
named  as  shall  be  living  at  the  time  of  the  decease  of  the 
said  Benjamin  Crane,  and  in  the  parts,  shares  and  pro- 
portions hereinafter  also  mentioned,  to  whom  I  give  and 
bequeath  the  same  accordingly  (that  is  to  say)."    She 

then 
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then  gave  a  number  of  pecuniary  legacies,  and  pro-  1862. 
ceeded  :— "  And  as  to  the  residue  of  the  trust  moneys 
and  personal  estate  comprised  in  the  said  settlement, 
from  and  aflter  payment  of  the  said  legacies  (which  I 
direct  to  be  paid  at  the  end  of  six  months  after  the 
decease  of  the  said  Benjamin  Crane)  and  the  expense 
of  proving  this  my  will,  I  do  hereby  give  and  bequeath 
one  moiety  thereof  to  such  person  or  persons  as  my  said 
dear  husband  Benjamin  Crane  shall  by  deed  or  will 
direct  or  appoint,  and  in  default  of  appointment  to  his 
next  of  kin,  and  the  other  moiety  thereof  to  my  sisters" 
Jemina  Wood  and  Ann  Jones  in  equal  shares. 

''And  whereas,  on  my  marriage  with  my  said  dear 
husband  Benjamin  Crane,  he  became  entitled  in  right 
of  such  marriage  to  certain  personal  estate  belonging  to 
me,  which  was  not  comprised  in  the  before-mentioned 
settlement,  and  I  am  desirous  of  leaving  certain  legacies 
payable  immediately  on  my  decease,  I  do  therefore 
hereby  request  my  said  dear  husband  to  pay,  out  of  such 
personal  estate,  notwithstanding  the  same  is  now  be- 
come his  own  property,  the  following  legacies,"  viz.  to 
the  poor  of  the  parish  of  Knightwich  10/.,  to  the  poor 
of  the  chapelry  of  Doddenkam  the  like  sum  of  10/.,  to 
my  servant  Rebecca  Roberts  10/.,  to  Martha  Chambers 
60/.,  and  to  Thomas  Finch  10/.,  such  three  last-men- 
tioned legacies  to  be  paid  within  six  months  from  my 
decease. 

On  the  6th  of  June,  1844,  Benjamin  Crane  made  a 
will,  by  which  he  gave  all  his  real  and  personal  estate  to 
the  testatrix  Catherine  Crane,  subject  to  the  payment  of 
bis  debts  and  an  annuity  of  20/.  to  the  Defendant  Sarah 
Pardoe.  He  died  on  the  27th  of  December,  1846, 
without  having  had  any  issue.    The  testatrix  survived 

TOL.  XXXII — I.  D  him ; 
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1862.       bim;   she  made  no  alteration  in  her  will,  and  died  on 

^-^'^      the  2nd  of  January,  1857. 
Jones 

V. 

SouTHALL.        At  the  hearing  of  this  cause  in  1861  (a),  the  Court  was 
(No,  2.)  .  .  . 

of  opinion,  that  the  will  of  the  testatrix,  which  had  been 

proved  in  the  Probate  Court,  was  a  valid  disposition  of 

the  settled  property,  and  inquiries  were  directed  as  to 

the  position  of  her  property. 

The  Chief  Clerk  certified,  that  shortly  after  the  death 
of  Benjamin  Crane,  the  settlement,  with  a  deed  of  even 
date  assigning  the  mortgage  debt  of  700/.  to  the  trus- 
tees of  the  settlement,  were  given  up  by  them  to  the 
testatrix,  and  that  she  afterwards  destroyed  them. 

That  in  1855,  a  sum  of  600/.,  being  one  half  of  the 
1,200/.  due  on  the  mortgage  of  the  turnpike  tolls,  was 
paid  to  the  testatrix,  and  was,  on  the  13th  of  July,  1856, 
lent  by  her  to  Mr.  George  Peake  on  his  bond  and  a 
mortgage  dated  the  24th  of  August,  1855,  and  made 
between  G.  Peake  of  the  one  part  and  the  testatrix  of 
the  other  part,  and  that  it  remained  so  invested  at  her 
death.  That  the  second  half  of  the  1,200/.  due  on  the 
mortgage  of  the  turnpike  tolls  had  been  allowed  to  re« 
main  on  that  security.  That  at  the  date  of  the  settle- 
ment, the  testatrix  was  transferee  of  this  mortgage  of 
tolls,  but  that  neither  the  transfer  to  her,  or  from  her  to 
the  trustees,  had  ever  been  registered  as  required  by  the 
3  G€o.4,c.  126,  s.  81. 

That  in  1846,  during  the  life  of  Benjamin  Crane,  the 
sum  of  400/.,  secured  by  mortgage,  was  paid  off  and 
invested  by  the  trustees  of  the  settlement,  in  their  own 
names,  in  the  purchase  of  411/.  16^.  lOd.  £3  per  Cent. 

Reduced 

(a)   30  Beav.  187. 
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Reduced   Annuities,  and  that,  about  the  same  time,        1862. 
411/.  1&.  lOd.  Consols  were  transferred  into  her  name.       S^v-^^ 

JOHES 
V. 

That  the  ^0^,  due  on  bond,  had  been  paid  to  her     ^^^l^^\'^ 
by  the  debtor  in  April,  1847,  with  the  consent  of  the 
trustees. 

That  the  938/.  9^.  2cf.,  due  on  the  mortgage  of  Sapey 
MiUy  remained  on  that  security  at  the  death  of  the  tes- 
tatrix, but  that  in  1847,  and  again  in  1851,  she  had 
endeavoured  to  sell  the  premises  by  auction,  without  the 
intervention  of  the  trustees. 

That  the  2,000/.  Consols  had  been  transferred  by  the 
trustees  at  the  request  of  the  testatrix,  into  her  name,  in 
which  they  stood  at  the  time  of  her  death. 

Mr.  Selwj/n  and  Mr.  T,  A.  Roberts,  for  the  Plaintiff, 
the  sole  next  of  kin  of  the  testatrix.  First,  this  was  a 
mere  voluntary  settlement,  and  the  property  comprised 
in  it  was  not  effectually  vested  in  the  trustees ;  as  for 
instance,  the  turnpike  bond;  3  Geo,  4,  c.  126,  s.  16; 
Jones  V.  Jones  (a);  it  was  incomplete  and  ineffectual, 
and  this  Court  will  not  interfere,  in  favor  of  volunteers, 
to  perfect  it ;  Bridge  v.  Bridge  (J)  ;  Jefferys  v.  Jef- 
ferys  (c). 

Secondly.  The  gift  of  the  trust  moneys  comprised  in 
the  settlement  was  adeemed  by  the  destruction  of  the 
settlement ;  Pigot*s  Case  {d) ;  Henfree  v.  Bromley  (e) ; 
Whelpdale's  Case  (f) ;  Stephen's  Commentaries  (g) ;  and 
also  by  the  testatrix  resuming  possession  of  the  property 
and  altering  the  investments.     It  is  not  sufficient  to  be 

able 

(fl)  5  Ejcch.  Rep,  18.  (e)  6  Eait,  309. 

{b)  16  Bew.  315.  (/)  5  Rep.  119  a. 

(c)  Craig  Sf  Ph.  138.  (g)  Vol.  1,  p.  606  {5lh  edU.). 

(d)  11  Rep.  26  h, 
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able  to  trace  specific  moneys  into  other  investments, 
money  cannot  be  so  ear-marked  or  traced.  It  is 
necessary  that  the  specific  gift  must  remain  in  specie; 
Williams  on  Executors  (a)  \  Badrick  v.  Stevens  (b); 
Rider  v.  Wager  (c) ;  Barker  v.  Rayner  (jd) ;  Gardner 
V.  Hatton  (e) ;  Pattison  v.  Pattison  (/). 

Thirdly.  The  will  of  Benjamin  Crane  operated  as  an 
execution  of  all  powers,  1  Fic^c.26,  s.  27,  and,  amongst 
them,  the  power  given  by  the  will  of  Catherine  Crane; 
but  if  it  did  not  so  operate,  the  gift  in  default  of 
appointment  to  the  next  of  kin  of  Benjamin  Crane 
cannot  take  efiect;  there  could  be  no  default,  if  there 
was  no  power  to  execute ;  Baker  v.  Banbury  {g) ;  Sugd. 
on  Powers  (A). 

Fourthly.  The  small  legacies,  which  the  testatrix  re- 
quests her  husband  to  pay  out  of  the  unsettled  property, 
fail  altogether.  They  are  payable  out  of  a  particular 
fund  possessed  by  Mr.  Crane^  and  not  out  of  the  tes- 
tatrix's property,  and  they  are  mentioned  in  terms  of  a 
recommendation  to  him,  and  not  as  bequests  out  of  her 
own  property. 

Mr.  Lloyd  and  Mr.  A.  Smith  for  the  next  of  kin  of 

Benjamin  Crane,     First,  the  validity  of  this  settlement 

has   been  established  ;   but   whether  valid   or  not,  or 

whether  destroyed  or  not,  it  has  the  eflfect  of  pointing  out 

the  property  referred  to  by  the  testatrix  in  her  will,  and 

besides  she  expressly  ratifies  the  settlement.     Secondly, 

this  is  not  strictly  a  specific  legacy,  it  is  a  gift  not  only 

of  the  moneys  in  the  settlement,  but  of  ''the  securities 

on 

(a)  Vol.  2,  p.  1132.  (c)  6  Sim.  93. 

(6)  3  Bro.  C.  C.  431.  (/)  1  Afy.  ^  K.  12, 

(c)  2  Peere  Wmt.  328.  (g)  3  Ruu,  340. 

(</)  5  Madd.  208.  (h)  Page  321  (7M  edit.) 
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on  which  the  same  shall  be  invested,"  and  it  is,  there- 
fore, only  necessary  to  trace  the  money  into  an  invest- 
ment. But,  as  to  the  rest,  there  is  no  ademption  where 
the  change  has  been  for  convenience  and  security,  and 
not  for  the  purpose  of  ademption ;  Clough  v.  Clough  (a); 
Clark  y.  Browne {b);  Ashburner  y.  Macguire{c);  Ding^ 
well  V.  Askew  {d) ;  Fryer  v.  Morris  (f) ;  Le  Grice  v. 
Finch  if). 

Thirdly,  the  power  in  Catherine's  will,  which  never 
arose  in  Mr.  Crane's  lifetime,  cannot  be  construed  to  be 
executed  by  his  will ;  it  was  a  power  to  a  dead  person. 
The  statute  1  Vict.  c.  26,  s.  27,  says,  that  a  bequest  of 
personal  estate  shall  include  any  personal  estate  which 
the  testator  "  may  have  power  to  appoint  in  any  manner 
he  may  thiqk  proper,  and  shall  operate  as  an  execution 
of  such  power.*'  How  could  this  be  an  execution  of  a 
power  purported  to  be  given  him  by  a  will  which  first 
operated  fifteen  years  afterwards  ?  No  power  ever  ex- 
isted, and  a  power  may  lapse  like  a  legacy,  and  here  it 
cannot  be  said  to  have  been  executed.  But  that  does 
not  prevent  the  gift  over  from  taking  effect ;  the  gift 
over  in  default  operates  either  if  the  power  is  not  ex- 
ecuted or  does  not  arise.  The  very  event  contemplated 
has  arisen  ;  he  has  not  appointed ;  Jones  v.  West^ 
coomb  (g);  Machinnon  v.  Sewell{h);  Warren  v.  Ru" 
dall(i) ;  Murray  v.  Jones  (k);  Hardwick  v.  Thurston  (Z) ; 
Edwards  v.  Saloway  (m). 

Fourthly.  The  legacies  which  the  testatrix  directed 

her  husband  to  pay  are  demonstrative  legacies. 

Mr. 

(a)  3  Afjf/.  ^  K.  296.  ig)  Free.  Ch.  316. 

(6)  2  Smale  i  G.  524.  (A)  2  MjfL  Sf  K,  214. 

(c)  2  Bro,  a  C.  108.  (i)  4  Kai/  if  J.  603. 

(d)  1  Cox,  427.  (k)  2  Vet.  4  B.  313. 

(e)  9  Vet.  360.  (/)  4  Rust.  380. 
(/)  3  Mer.  60.  (m)  2  PA*//.  625. 
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1862.  Mr.  Baggallay  and  Mr.  Freeman^  for  the  trustees, 

^'^^^>^^*^  supported  the  legacies. 

ioVES 

V, 

SouTHALL.         Mr.  Swan  for  a  legatee. 


(No.  2.) 


Mr.  Seheyn  in  reply. 


The  Masteb  of  the  Rolls. 

Bee.  9.  The  first  question  is  to  whom  did  the  moiety  of  the 

residue  go,  it  is  bequeathed  to  such  persons  as  Benjamin 
Crane  shall  "  by  deed  or  will  direct,  and  in  default  of 
such  appointment  his  next  of  kin.*' 

The  Plaintiff  contends  that  the  moiety  of  the  residue 
of  the  testatrix's  estate  passed,  under  the  combined 
effects  of  the  will  of  the  testatrix  and  of  Benjamin 
Crane  J  to  the  testatrix  herself,  and  was  therefore  un- 
disposed of  and  went  to  the  Plaintiff,  who  was  her 
sister  and  sole  next  of  kin. 

The  Defendants  contend  that  the  power  of  appoint- 
ment was  never  exercised  by  Benjamin  Crane,  and  that 
the  moiety  goes,  as  in  default  of  appointment,  to  the 
next  of  kin  of  the  husband. 

The  first  question  I  have  to  consider  is,  whether  the 
will  of  Benjamin  Crane  operated  as  an  execution  of  the 
power  contained  in  this  will  of  the  testatrix  7  I  am  of 
opinion  that  it  did  not,  and  that  because,  in  my 
opinion,  no  power  created  by  the  will  of  the  testatrix 
had  any  existence  until  the  death  of  the  testatrix  had 
given  validity  to  the  instrument  itself.  Indeed  this  is 
the  first  time  that  I  ever  remember  it  to  have  been 
argued,  that  a  man  could  execute  a  power  of  which  he 

was 
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was  intended  to  be  the  donee  named  in  the  will  of  a  1862. 
person  who  survived  him.  Under  the  old  law  it  is 
obvious  that  his  will,  having  no  reference  either  to  the 
power  or  to  the  fund  subject  to  it,  could  not  have 
operated  as  an  execution  of  any  power;  and  under  the 
27th  section  of  the  new  Wills  Act  (a),  it  is  equally  ob- 
vious that  it  would  have  no  such  operation.  That  section, 
which  makes  a  general  disposition  by  will  operate  as  an 
execution  of  a  power,  treats  such  a  disposition  as 
evidence  of  intention  to  execute  such  power,  and  there* 
fore  makes  such  a  disposition  an  execution  of  the  power, 
unless  a  contrary  intention  appears  on  the  face  of  the 
will.  But  it  is  obvious  that  no  intention  can  be  pre- 
sumed respecting  the  execution  of  a  power  of  the  ex- 
istence of  which  the  testator  is  ignorant.  In  other 
words,  the  testator  can,  by  his  will,  execute  only  such 
powers  as  are  in  existence  when  bis  will  takes  effect. 
He  was  not  the  donee  of  any  power  at  his  death,  the 
time  at  which  his  will  begins  to  speak,  and  unless  he 
bad  survived  the  testatrix,  he  never  could  have  become 
the  dcmee  of  a  power  created  by  her  will,  which  has  no 
operation  except  from  the  day  of  her  death. 

The  next  question  is,  does  the  gift  over  in  default  of 
appointment  take  effect?  and  I  am  of  opinion  that  it 
does.  This  is  simply  the  case  of  a  gift  to  a  certain 
class  of  persons,  provided  a  certain  event  does  not 
happen.  The  class  to  whom  the  gift  is  made  is  the  next 
of  kin  of  Beigamin  Crane,  the  event  on  which  it  is  to 
take  effect  is,  the  non-execution  of  a  power  by  him. 
That  event  has  occurred,  he  has  not  executed  the  power. 
It  18  true  that  he  has  not  executed  the  power,  simply 
because  he  could  not ;  but  this  does  not,  in  my  opinion, 
alter  the  case.  His  capacity  or  incapacity  to  influence 
the  occurrence  of  the  event  on  which  the  gift  over  is  to 

take 

(a)  1  Vict.  c.  26. 


40  CASES  IN  CHANCERY. 

1862.  take  effect  is  wholly  immaterial.  If  the  gift  had  been 
''  to  the  next  of  kin  of  Benjamin  Crane  in  the  event  of 
bis  predeceasing  A.  ^./'  the  fact  of  death  previous  to 
that  o(  A.B,  would  have  given  effect  to  the  legacy,  al* 
though  the  occurrence  of  the  event  depended,  not  on  the 
will  of  Benjamin  Crane,  but  on  the  will  of  God.  Here, 
if  he  had  survived  the  testatrix,  he  would  have  executed 
the  power ;  he  died  before  her,  and  therefore  he  did  not 
execute  the  power,  and  as  he  has  not  done  so,  the  gift 
takes  effect  in  favor  of  his  next  of  kin  ;  this  also 
appears  to  me  to  be  the  plain  meaning  of  the  testatrix's 
will,  which  might  be  thus  expressed: — "I  wish  one- 
half  of  the  residue  to  go  as  Benjamin  Crane  shall 
direct,  if  he  does  not  or  cannot  give  any  direction  on 
this  subject,  then  I  wish  his  next  of  kin  to  have  that 
half." 

The  next  question  which  arises,  relates  to  whether 
there  has  been  any  ademption  of  the  sum  mentioned  in 
the  settlement  The  testatrix,  by  her  will,  directs  that 
Grape  and  Southall  (the  trustees  of  the  settlement)  shall 
stand  possessed  of  "  all  the  trust  moneys  comprised  in 
such  settlement,  and  the  securities  on  which  the  same 
shall  be  invested,"  after  the  decease  of  Benjamin  Crane, 
in  trust  for  the  persons  mentioned  in  her  will.  The  first 
question  is,  whether  these  are  all  adeemed,  by  reason  of 
the  trustees  having  delivered  up  the  settlement  to  the 
testatrix  and  her  having  destroyed  it.  On  the  first  of 
these,  I  entertain  no  doubt  that  such  delivery  and  des- 
truction did  not  produce  any  effect.  The  settlement 
never  had  any  validity,  as  it  was  founded  on  consideration 
of  a  marriage  which  did  not  take  effect,  and  the  des- 
truction of  it  did  nothing.  In  my  opinion  the  words  of 
the  will  are  simply  a  manner  of  describing  the  specific 
funds,  by  the  division  of  which  certain  legacies  are  to 
be  paid. 

The 
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The  next  question  is,  whether  the  dealing  with  the        1862. 

funds  by  the  testatrix,  subsequently  to  the  date  of  her 

will,  has  adeemed  any,  and  which,  of  them  ?  I  will  take 

them  seriatim,  Soothall, 

(No.  2.) 

The  first  is  1,200Z.  and  interest  secured  by  a  mortgage 
of  the  tolls  of  BroadwQS  turnpike  road.  In  1856, 600/., 
part  of  this,  was  paid  off  and  lent  by  the  testatrix  to 
the  Rev.  George  Peake,  and  was  secured  by  his  bond 
and  mortgage.  The  remaining  600/.  continued  due  on 
the  security  of  the  tolls  at  the  death  of  the  testatrix. 
I  think  that  this  fund  is  adeemed,  to  the  extent  of  the 
600/.  paid  to  the  testatrix. 

It  is  contended,  that,  under  the  words  "  and  the  secu- 
rities on  which  the  same  shall  be  invested/'  the  legatees 
are  entitled  to  follow  out  and  trace  the  funds  into  the 
fresh  securities  into  which  they  may  have  been  invested 
by  the  testatrix  from  time  to  time,  and  thus  preclude 
any  question  of  ademption.  I  do  not  mean  to  say,  that 
if  the  settlement  had  been  valid  and  effectual,  and  if,  in 
pursuance  of  the  powers  contained  in  it,  the  trustees 
had  invested  the  settlement  funds  in  fresh  securities 
irom  time  to  time,  considerable  weight  might  not  have 
attached  to  that  argument,  or  that  the  words  of  the  will 
might  not,  in  that  case,  have  been  construed  to  mean, 
'*  the  funds  in  settlement  whatever  they  were,"  and  if  it 
were  the  true  construction  of  the  will,  that  only  the  funds 
subject  to  the  settlement,  and  none  other,  should  be 
applied  in  paying  the  legacies,  then,  as  the  settlement 
had  no  operation,  it  might  support  the  argument,  that 
the  bequest  had  no  operation  at  all,  inasmuch  as  there 
were  no  funds  in  settlement;  but  if  I  am  right  in 
ray  opinion,  that  this  is  not  the  just  construction  of 
the  will|  and  that  these  words  in  the  will  simply 
import  a  description  of  the  funds  specifically  appro* 

priated 
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1862.  priated  to  the  payment  of  certain  legacieSi  then  the 
reference  to  the  securities  on  which  they  shall  be  in* 
vested  merely  applies  to  the  existing  security,  by  way 
of  more  completely  identifying  the  fund,  and  does  not 
operate  as  a  bequest  of  future  securities  to  be  there- 
after taken  or  future  advances  of  any  portion  of  these 
funds  if  they  should  be  called  in  or  paid  off.  In 
other  words,  I  think  that  the  words  of  the  will  are 
merely  referential  to  another  document  as  containing 
the  description  of  the  funds,  and  that  they  must  be  read 
exactly  as  if  the  testatrix,  instead  of  using  the  words  in 
the  will,  bad  enumerated  the  various  funds  which  were 
mentioned  in  the  document  referred  to,  and  which  the 
certificate  of  the  Chief  Clerk  has  enumerated.  The  first 
fund  therefore  is,  in  my  opinion,  adeemed  to  the  extent 
of  one-half. 

The  second  is  a  sum  of  400^  and  interest,  secured 
by  mortgage  of  a  reversionary  interest  by  Richard 
Bwmaby.  This  also  was  paid  off,  and  invested  by  the 
trustees  of  the  settlement  in  the  purchase  of  41 1/.  16«.  lOtf. 
£3  per  Cents.  This  fund  also  was,  in  my  opinion,  a- 
deemed  for  the  reason  1  have  already  stated. 

The  third  fund  was  a  sum  of  200/.,  secured  by  a 
bond,  which  was  paid  off  to  the  testatrix  and  received 
by  her  and  not  reinvested.  This  also,  therefore,  was 
adeemed. 

The  fourth  fund  was  938/.  9«.  2d.,  secured  on  the 
mortgage  of  a  mill  called  Sapey  Mill,  and  700/.  secured 
on  lands  called  Barley,  both  belonging  to  a  person  of 
the  name  of  John  Bowbeny ;  both  these  sums  now 
remain  due  on  the  original  securities,  and  both  therefore 
are  available  for  the  payment  of  the  legacies  to  which 
they  are  specifically  appropriated. 

The 
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The  fifth  and  last  fand  is  a  sum  of  2,000/.  £3:  lOs. 
per  Cent.  Redaced  Annuities.  There  was  no  dealing 
with  the  fund,  other  than  that,  after  the  death  of  Ben^ 
jamin  Crane^  it  was  by  the  trustees  transferred  into  the 
name  of  the  testatrix,  in  whose  name  it  now  remains. 
This,  in  my  opinion,  is  no  ademption,  and  this  sum  is 
specifically  applicable  to  the  payment  of  the  debt. 

The  only  remaining  question  which  arises  on  this  will 
relates  to  five  legacies  which  are  given  thus : — **  And 
whereas  on  "  &c.  [see  ante,  p.  33.]  I  think  that  all  the 
legacies  are  payable.  The  argument  against  them  is, 
that  the  will  simply  contains  a  direction  or  request  to 
Benjamin  Crane  to  pay  these  legacies,  and  that  being 
such,  they  are  not  legacies  of  hers  but  a  request  to  him  to 
give  legacies,  which  has  no  operation.  I  think  that  the 
words  of  the  will  do  not  support  that  argument  They 
constitute,  I  think,  five  legacies  given  by  her,  with  a 
request  that  they  should  be  paid  by  Benjamin  Crane 
out  of  a  particular  fund.  They  are  in  the  nature  of 
demonstrative  legacies,  that  is,  general  legacies  directed 
to  be  paid  out  of  a  particular  fund.  Observe  the  words 
"  Whereas  Benjamin  Crane  is  entitled  to  some  personal 
estate,  and  whereas  /  am  desirous  of  leaving  certain 
legacies  payable  on  my  decease  :  1  therefore  request 
him  to  pay  the  following  legacies,  viz.,"  then  follows  an 
enumeration  of  five  legacies.  Omit  the  introductory 
words  and  there  could  be  no  question  but  that  the  five 
legacies  were  legacies  given  by  the  testatrix,  all  that 
she  does  is,  that  before  giving  them  she  mentions  a 
source  from  whence  they  are  to  be  paid.  If  Benjamin 
Crane  had  survived  her,  that  might  have  raised  a 
question  of  election,  but  it  could  not  have  disappointed 
the  legatees.  Assume  that  the  fund  which  she  ap- 
propriates for  the  payment  of  these  legacies  fail,  the 
legacies  are  not  also  to  fail.     Suppose  she  had  said  I 

give 
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1862.  give  the  following  legacies  to  A.  B.  &c.,  and  I  request 
that  these  legacies  be  paid  to  my  executor  out  of  a  sum 
of  stock  standing  in  my  name/'  using  the  words  ''  out 
of,"  not  by  giving  a  part  of  the  stock  itself  for  payment 
of  the  legatees ;  then  the  effect  would  have  been,  that 
they  would  have  been  general  legacies  to  be  paid  out  of 
^  specified  fund,  but  if  that  fund  failed  the  legacies 
must  be  paid  out  of  the  general  personal  estate.  Here 
I  think  the  words  ''  I  am  desirous  of  leaving  certain 
legacies/'  followed  by  the  statement  of  them,  the  last 
three  of  which  are  to  be  paid  six  months  afler  her 
decease,  point  at  this: — that  these  were  general  legacies 
given  by  the  testatrix,  and  that  the  previous  words 
shew,  that  these  legacies  were  coupled  with  a  request  to 
her  husband  to  pay  them  out  of  a  fund  which  she  sup* 
posed  belonged  to  him,  and  which  request,  whether 
complied  with  or  not,  does  not  affect  the  validity  of  the 
bequest. 

I  have  now,  I  believe,  disposed  of  all  the  questions 
submitted  to  me  on  this  certificate,  and  the  order  oa 
further  consideration  may  be  made  accordingly. 
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'     1862. 
Dec.  18. 

HOGG  V.  JONES.  i863. 

Jan,  14. 

rriHE  testator,  the  Reverend  William  Maxwell,  by  his  A  testator  de- 
^  will,  dated  in  1818,  devised  his  freehold  estates  to  jjf/^  J^^f'f 
trustees  and  their  heirs,  to  the  use  and  intent  that  his  fimt  and  other 
son,  John  Maxwell  (a  lunatic)  should  receive  an  annuity  wm  lining  and 

of  1,000/.  a  year,  and  the  residue  of  the  rents  were  to  unmarried) 

successivelv  in 
accumulate.     And  subject  thereto,  the  trustees  were  to  tail,  with  re- 
stand  seised  of  all  his  freehold  estate  to  the  use  of  the  main^erto  B. 

for  life,  with 
first  and  other  sons  of  his  son  John  Maxwell  in  tail,  and  remainder  to 

in  default,  to  the  use  of  the  testator's  daughter  Anne  other  TOnstuc- 

Lyte  for  life,  with  remainder  to  trustees  to  preserve,  cessivelyin 

with  remainder  to  the  first  son  of  Anne  Lyte  in  tail  he  bequeathed 

male,  with  remainder  to  her  daughters,  &c.,  &c.  J"  Pj?*®  *°  ^« 

after  her  de- 
And  he  declared,  that  he  had  devised  his  estates  to  cease,  he  gave 

trustees,  in  order  that  the  legal  estate  might  be  vested  in  the  nature  of 

them  to  support  contingent  remainders,  "it  being  his  an  heirloom  to 

intent  and  meaning,  that  no  person  should,  under  the  who,  for  the 

limitations  and  trusts  aforesaid,  become  entitled  to  the  ^J^^^^^^ff; 

'  should  be  in 

same  lands  in  possession,  or  to  the  rents  and  profits  the  actual  pos- 

thereof,  during  such  time  as  any  antecedent  limitations  jl^^^enfof  Us" 

remained  in  contingency  and  capable  of  taking  effect,  freehold  estate* 

(that  is  to  say),  whilst  there  was  any  possibility,  in  the  tations  of  his 

eye  of  the  law,  of  any  other  persons  or  person  coming  Jf*^*:"    '"  ^® 

in  esse,  or  who,  if  then  in  esse,  would  take  a  prior  estate  B.  and  her 

in  the  same  lands,  hereditaments  and  premises,  under  cutS^rTist*^ 

the  trusts  and  limitations  thereinbefore  expressed  or  entailing  deed. 

..If,  A.  survived 

contamed.  both  B.  and 

He  her  eldest 
son,  and  he 
died  without  having  been  married.     At  J.'s  death,  C.  was  the  issue  in  tail  of  B.,  but 
was  not  in  possession  of  the  freehold.     Held,  that  there  had  been  no  failure  of  the 
gift  of  the  plate,  and  that  C.,  and  not  the  representatives  of  B.,  were  entitled  to  it. 
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1862.  He  bequeathed  his  personal  estate  to  trustees  upon 

the  following  trust : — as  to  my  plate,  I  give  the  use  and 
enjoyment  thereof  to  my  said  wife  during  her  natural 
life  only,  and  after  her  decease,  1  give  the  same,  in  the 
nature  of  an  heirloom,  to  the  person  who,  for  the  time 
being  J  shall  he  in  the  actvxil  possession  and  enjoyment  of 
^y  freehold  estates  under  the  limitations  of  my  toiU. 
And  the  testator  directed  and  declared,  that  if  any 
species  of  his  personal  property  should  remain,  after  the 
several  dispositions  which  he  had  thereinbefore  made, 
or  if  there  should  be  anything  which  might  have 
escaped  his  attention,  and  which  he  might  not  have 
thereinbefore  sufficiently  disposed  of,  the  same  should 
go  and  belong  to  his  said  wife  Jane  Maxwell,  her  ex- 
ecutors, administrators  and  assigns,  as  bis  residuary 
legatee  and  legatees  thereby  appointed,  absolutely  for 
ever. 

The  testator  died  in  1818. 

Anne  Lyte  had  an  eldest  son,  Henry  William 
Maxwell  Lyte  the  first  tenant  in  tail  tn  esse,  and  other 
children,  subject,  of  course,  to  the  possibility  of  his 
uncle,  John  Maxwell,  recovering  his  sanity  and  leaving 
issue  male,  which  would  have  deprived  him  of  bis  right 
to  the  real  estate. 

On  the  29th  of  December,  1844,  Anne  Lyte,  the 
tenant  for  life  in  remainder,  on  failure  of  the  issue  male 
of  her  brother  (the  son  of  the  testator),  together  with  her 
son  Henry  W.  M.  Lyte,  the  tenant  in  tail  in  remainder 
after  the  determination  of  the  estate  for  life  of  his 
mother,  joined  together  and  executed  a  disentailing 
deed,  and,  as  far  as  they  were  able,  destroyed  the  limita- 
tions contained  in  the  will  of  the  testator  relating  to 

real 
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real  estate  dependent  on  the  death  of  the  son  John       1862. 
Maxwell  without  issue. 

Anne  Lyte  died  in  January^  1856.  Henry  W.  M. 
Lyte,  her  eldest  son,  survived  her  and  died  in  June 
following  (1856).  He  left  the  Defendant,  Edward 
MaxweU  Lyte,  his  eldest  son  and  heir  in  tail,  and  by  his 
will  be  devised  and  bequeathed  his  real  and  personal 
estate  to  some  of  the  Defendants  upon  certain  trusts, 
so  that  Edward  M.  Lyte  was  not  in  '^  actual  possession 
or  enjoyment"  of  the  testator's  freeholds. 

John  Maxwell,  the  son,  died  in  1861  without  ever 
having  been  married,  and  the  question  then  arose  as  to 
whom  the  plate  belonged?  It  was  claimed,  first,  by  the 
legal  personal  representatives  of  Henry  W.  M.  Lyte  as 
the  first  tenant  in  tail ;  secondly,  by  Edward  M,  Lyte 
as  the  first  existing  equitable  tenant  in  tail  under  the 
testator's  will,  if  such  entail  had  not  been  barred ;  and 
thirdly,  by  the  executors  of  the  widow  as  undisposed  of 
and  as  part  of  the  testator's  residue. 

Mr.  Selwyn  and  Mr.  W.  T.  BoviU,  for  the  Plaintiffs, 
the  trustees  of  the  testator's  will,  stated  that  the 
questions  were,  first,  as  to  the  effect  of  the  disentailing 
deed,  whether  there  was  any  and  what  protector,  and 
as  to  the  effect  and  extent  of  the  deed.  Secondly,  to 
whom  the  plate  left  as  heirloom  now  belonged  ? 

Mr.  Baggallay  and  Mr.  Lewis,  for  the  representatives 
of  Henry  W,  il/.  Lyte,  claimed  the  heirloom  as  part  of 
the  estate.  They  argued  that  they  vested  in  him  ab- 
solutely as  heirlooms,  he  being  the  first  tenant  in  tall ; 
Lord  Scarsdale  v.  .Curzon  (a). 

Mr. 
(fl)  1  John.  4-  H.  40. 
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1862.  Mr.  Lloyd  and  Mr.  Jenkinson  for  trastees  or  a  settle- 

nient. 

Mr.  Macnaghten  for  the  representative  of  the  testator's 
widow.  The  plate  is  undisposed  of;  for  the  person  who 
18  entitled  is  he  who  is  ^^  in  the  actual  possession  and 
enjoyment  under  the  will."  No  person  has  ever  or  ever 
can  fill  that  character,  for  the  estate  is  now  held  inde- 
pendently of  the  will  and  under  the  limitations  of  the 
disentailing  deed.  Henry  was  never  in  possession  and 
Edward  can  never  be  in  possession  under  the  will. 
Henry  Lyte  destroyed  all  the  limitations  in  the  will 
subsequent  to  the  life  interest  of  his  mother,  and  this 
prevented  him  and  all  others  from  ever,  filling  that 
character  which  alone  would  entitle  them  to  the  plate. 
The  gift  is  not  in  the  nature  oF  an  executory  trust  and 
it  cannot  be  modified.  He  cited  Lord  Scarsdale  v. 
Curzon  (a) ;  Vaughan  v.  Burslem  (b) ;  Ellis  v.  Max^ 
weU{c). 

Mr.  Druce  for  Edward  Lyte,  First.  The  disentailing 
deed  might  be  set  aside  by  the  issue  in  tail.  Secondly. 
Edward  Lyte  is  entitled  to  the  plate  as  persona  designata. 
It  is  given  to  him  individually  and  absolutely,  not  under 
a  limitation  to  go  in  conformity  with  the  real  estate,  but 
to  the  persons  in  actual  possession  and  enjoyment 
under  the  will.  The  imperfect  barring  of  the  entail 
does  not  affect  the  right  to  the  chattels,  nor  can  any 
subsequent  dealing  with  the  estate  alter  the  character 
of  the  person  pointed  out  by  the  testator's  will.  Actual 
corporeal  enjoyment  could  not  be  what  the  testator  in- 
tended, for  then  the  plate  would  belong  to  any  stranger 
who  might  purchase  the  estate.    The  disentailing  deed 

affected 

(a)  1  John  if  H.  40.  (c)  3  Beav.  587,  and  12  Beav. 

(6)  3  Bro.  C.  C.  101.  104. 
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affected  the  realty  alone,  and  could  not  alter  the  rights 
to,  or  the  devolution  of,  the  personalty;  Re  Tat&f 
Trust  (a) ;  PoUs  v.  Potts  (i). 

Mr.  Osborne  and  Mr.  O.  L.  Russell,  for  other  trusteeS| 
cited  Gosling  v.  Gosling  (c). 

Mr.  Baggallay  in  reply.  The  object  was  that  the 
plate  should  go  along  with  the  estate,  and  the  word 
**  heirlooms  "  imported  succession.  H.  W.  M.  Lyte's 
right  is  quite  irrespective  of  the  disentailing  deed ;  Foley 
V.  Bumell{d). 


The  Master  of  the  Rolls. 

1863. 
The  question  on  which  I  reserved  my  judgment  is  the      •^on.  14. 

determination  of  the  person  to  whom  certain  chattels 

belong  under  4he  words  of  the  will  of  Dr.  Maxwell  and 

the  events  which  have  since  occurred. 

The  testator  gave  the  plate  "  to  the  person  who,  for 
the  time  being,  should  be  in  the  actual  possession  and 
enjoyment  of  his  (the  testator's)  freehold  estates  under 
the  limitations  of  his  will."^ 

Now,  under  the  prior  limitations  of  his  freeholds,  no 
one  could  be  **  in  the  actual  possession  and  enjoyment 
of  the  testator's  freehold  estates  "  during  the  life  of  the 
testator's  son  John  Maxwell,  who  was  a  person  of 
unsound  mind,  and  who  died  on  the  29th  of  November, 
1861. 

The 

(a)   Unreported.    Vtce-^Chatf      I  H.  of  L.  Cai.  671. 
cettor  Wood,  June,  1862.  (c)  John.  265. 

(6)  3  Jones  8f  L.  353,   and         (d)  1  Bro.  C.  C.  274. 
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The  claimants  to  the  plate  are  three,  first,  the  re^ 
presentatives  of  H.  W.  M.  Lyte^  who  executed  the 
disentailing  deed;  secondly,  E.  M.  Lyte\n^  son,  who 
would  be  now  entitled  to  the  actual  possession  and  en- 
joyment of  the  estate  of  the  original  testator,  in  case 
no  such  disentailing  deed  as  I  have  mentioned  had  been 
executed ;  and  thirdly,  the  representatives  of  the  widow 
of  the  original  testator. 

For  the  first  claimants,  the  representatives  of  H.  W. 
Lyte,  it  is  contended,  that  under  the  word  '^ heirlooms" 
these  chattels  vested  absolutely  in  the  person  who  was 
the  first  tenant  in  tail,  and  that  thereupon  they  become 
a  portion  of  his  property  and  passed  as  such  to  his 
representatives. 

For  the  second,  the  Defendant  E,  W.  Lyte,  it  is  con- 
tended, that  the  effect  of  the  will  is,  to  vest  the  chattels 
in  the  person  who  in  the  events  would,  if  no  disentailing 
deed  had  been  executed,  have  been  the  first  person  in 
the  actual  possession  and  enjoyment  of  the  rents  of  the 
real  estate ;  that  such  legatee  is  a  designated  person, 
and  that  the  circumstance,  that  a  disentailing  deed  has 
been  interposed  and  prevented  the  enjoyment  of  the 
estate,  cannot  afiect  the  devolution  of  the  chattels, 
which  cannot  be  the  subject  of  any  such  deed. 

For  the  third,  the  representatives  of  the  widow,  it  is 
contended,  that  the  words  of  the  will  are  precise,  that  the 
chattels  are  given,  after  the  decease  of  the  widow,  to  a 
person  ^'  who  shall  be  in  the  actual  possession  and  enjoy- 
tnent  of  the  freehold  estates  under  the  limitations  contained 
in  the  ivill"  That  this  imposes  on  the  legatee  as  a  con- 
dition precedent,  not  merely  that  the  legatee  shall  be  a 
person  in  the  actual  possession  and  enjoyment  of  the  free- 
hold estates,  but  also  that  he  shall  be  in  such  enjoyment 

by 
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by  virtue  of  the  limitations  contained  in  the  will.  That  1863, 
the  representatives  of  H.  W.  M.  Lyte  arcj  it  is  truej  in 
the  actual  possession  and  enjoyment  of  the  estate^  but 
not  by  virtue  of  the  limitations  contained  in  the  will, 
but  under  the  disentailing  deed  and  will  of  J7.  W.  M. 
Lyie^  that  therefore  they  do  not  fulfil  the  condition  any 
more  than  a  mere  stranger  to  whom  they  might  have 
sold  the  estate,  and  that  they,  therefore,  are  excluded 
from  the  legacy.  That  in  like  manner  E.  M.  Lyte 
cannot  take  the  legacy,  for  that  he  does  not  fulfil  the 
first  part  of  the  condition,  viz.  that  of  being  in  the 
actual  enjoyment  and  possession  of  such  rents,  and  that 
consequently,  no  one  can  take  these  chattels  under  the 
words  of  the  bequest  If  this  be  so,  then  it  follows,  as 
a  matter  of  course,  that  they  fall  into  the  residue  as 
undisposed  of,  and  as  such  must  go  to  the  widow,  the 
residuary  legatee,  and  ought  now  to  be  delivered  to  her 
legal  personal  representatives. 

Of  the  numerous  cases  which  are  usually  cited  on 
the  subject  of  these  gifts  of  chattels,  which  are  of 
frequent  occurrence,  and  which,  whenever  they  occur, 
usually  give  rise  to  suits  in  equity,  I  do  not  think 
that  any  one  exactly  governs  this  case.  Foley  v. 
Bumell{a)  and  Vo^ghan  v.  BwrsUmib)  were  prin- 
cipally relied  upon  for  the  representatives  of  W.  H.  M. 
Lyte,  but,  for  the  reasons  I  am  about  to  mention,  I  think 
that  they  do  not  apply.  These  cases  determined  that 
where  an  estate  was  limited  to  one  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male,  and  in  addition 
chattels  were  bequeathed  to  go  as  heirlooms  in  con- 
junction with  the  real  estate,  as  nearly  as  the  rules  of 
law  and  equity  will  permit,  the  chattels,  in  that  event, 
vest  absolutely  in  the  tenant  in  tail  in  remainder  as  soon 

as 
(a)  1  Bro.  C.  C.  274.  (P)  3  Bro.  C.  C.  101. 

e2 
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1863.  ^^  ^^  ^^  born;  and  it  is  argued  that  such  is  the  case 
here,  that  IF.  H.  M.  Lyte  filled  that  character,  and  that 
consequently  the  chattels  vested  in  him. 


HOGQ 

Jones. 


But  there  is  an  obvious  distinction  between  those 
cases  and  the  present  If  those  cases  apply,  it  ne- 
cessarily follows  that  the  chattels  vested  absolutely  in 
H.  W.  M.  Lyte  immediately  on  his  birth,  and  that  if  he 
had  died  on  the  following  day,  still  they  would  have 
passed  to  his  legal  personal  representatives.  But  on 
this  will  I  think  that  it  is  impossible  so  to  hold ;  it  is  true 
that  his  interest  in  the  freeholds  was  a  vested  interest,  but 
still  it  was  an  interest  liable  to  be  divested  ;  it  was  an 
interest  dependent  on  the  circumstance  of  John  Maxwell 
the  son  of  the  testator  dying  without  leaving  a  son.  In 
Foley  V.  Burnell  and  Vaughan  v.  Burslem  the  son  had  an 
indefeasible  interest  as  tenant  in  tail.  If  he  lived  long 
enough,  no  circumstance  could  have  prevented  his  be* 
coming  absolutely  entitled  to  the  possession  and  enjoy- 
ment of  the  devised  real  estate ;  that  is  not  so  here.  If 
I  were  to  hold  that  the  chattels  vested  absolutely  in 
-fl.  W,  M.  Lyte,  this  result  would  follow : — that  if  a  testa- 
tor, having  five  or  six  sons,  were  to  devise  the  estate  to 
each  in  succession  for  his  life  with  remainder,  on  the  death 
of  each,  to  his  first  and  other  sons  in  tail  male,  that  is,  to 
A.  the  first  son  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  and  for  default  of  such  issue  to  ^. 
the  second  son  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  and  so  on,  and  if  chattels  were 
limited  to  go  with  the  real  estate  as  heirlooms,  then  the 
first  grandson  of  the  testator  born  would  take  the 
chattels.  The  birth  of  a  son  to  JB.  or  to  any  one  of  the 
younger  sons,  two  or  three  months  before  the  birth  of  a 
son  to  A.,  the  eldest,  would  deprive  A.'s  son  of  the 
whole  of  the  interest  in  the  chattels  which  were  limited 
to  go  with  the  estate.    This  certainly  is  not  decided  by 

Foley 
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Foley  ▼.  Burnett  or  Vaughan  ▼•  Burslem,  nor  are  any 
words  to  be  found  in  those  decisions,  as  it  appears  to  me, 
from  which  any  such  conclusion  or  any  thing  approaching 
to  such  a  conclusion  can  be  formed.  It  would  also  appear 
to  me  to  be  a  very  strained  and  technical  construction, 
and  one  leading  to  a  result  which  would  obviously  de- 
feat the  intention  expressed  by  the  testator. 

My  opinion  is,  that  all  that  is  decided  by  these  cases, 
if  applied  to  the  limitations  and  bequest  contained  in 
this  will,  is,  that  these  chattels  would  have  vested  in  a 
son  of  John  MaxweUj  had  any  one  been  born  to  him  at 
any  time  before  his  death,  and  that  they  would  have 
vested  in  such  son  on  his  birth,  but  it  does  not  decide 
that  while  that  event  was  doubtful,  and  while,  in  the 
meantime,  no  one  was  in  the  possession  or  enjoyment 
of  the  rents  under  the  limitations  contained  in  Dr. 
MaxwelCs  will,  these  chattels  would  vest  absolutely  in 
anyone* 

If  this  be  so,  these  cases  have  no  application,  and  as 
the  tenancy  in  tail  in  H.  W.  M,  Lyte  was  defeasible 
during  the  whole  period  of  his  life,  I  am  of  opinion  that 
he  took  no  interest  in  the  chattels  bequeathed,  and  that 
no  one  claiming  under  him  can  suppoii  any  claim  to 
them  for  that  purpose. 

I  now  come  to  consider  the  case  of  E,  M.  Zyte,  and 
first  I  look  at  how  his  claim  would  have  stood  if  no 
disentailing  deed  had  been  executed.  In  that  case  I 
think  it  clear  that  E.  M.  Lyte  would  have  been  entitled 
to  these  chattels  absolutely.  Immediately  on  the  death 
of  John  Maocwett  the  son,  E.  M,  Lyte  would,  but  for 
this  disentailing  deed,  have  become  indefeasibly  tenant 
in  tail  in  the  actual  possession  and  enjoyment  of  the 
real  estate.    I  am  at  a  loss  to  perceive  what  sound 

argument 
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IWSSk       •T^wwwt  wwM  h«re  b«en  alleged  to  deprive  him  of  the 
"^^      i^l^t  h>  tkw#  chMlels.    It  is  the  plain  meaning  of  the 
^  «>M\)»  MMtl  by  the  testator,  be  would  have  fulfilled  the 

-•♦^^^^       ^iNi^U  of  thtt  description  of  the  legatee  contained  in  the 
vr«l  writh  perfect  accuracy,  he  would  have  been  the  first 
l^won  ♦•  in  actual  possession  and  enjoyment  of  the 
IWehold  estates  under  the  limitations  of  the  will."    If 
the  chattels  had  been  given,  or  if  the  Court  finds  the 
words  of  a  will  to  import  a  gift  of  them,  to  the  firet 
person  who  had  a  vested  indefeasible  estate  of  in- 
herltance  in  the  real  estate,  he  was  the  first  person  who 
had  such  estate,  and  if  the  matter  then  stood  between 
the  representatives  of  IT.  W,  M.  Lyte  and  his  son  E, 
M.  Lyte,  I  should  have  no  hesitation  in  determining  the 
•on  to  be  entitled  to  the  plate. 

I  have  next  to  consider  whether  the  disentailin.^  deed 
executed  by  his  father  and  grandmother  has  de°prived 
h.m  of  the  right  to  such  chattels.    This  deed  could  only 
operate  to  create  a  base  fee  in  the  property  in  remainder 
w  H.  W.  M.  Lyte.    If  it  did,  which  I  assume  to  be  the 
case,  then,  if  I  am  right  in  the  construction  I  have 
placed  on  the  decisions  of  Foley  v.  Bumell  and  Vaughan 
V.  Burslem,  the  only  question  that  can  arise  is  between 
the  residuary  legatee  and  E.  M,  Lyte  as  to  their  re- 
spective  rights.    For  the  residuary  legatee  it  is  con- 
tended that  the  words  "actual  possession  and  enjoyment 
of  the  freehold  estates"  import,  as  a  condition  precedent 
that  the  legatee  should  be  in  the  physical  peroeption  of 
the  rents  and  profits  arising  from  the  devised  estates- 
but  this  IS  not  my  opinion.    I  think  that  the  wonis  of 
the  will  are  satisfied  by  the  vesting  in  the  legatee  of  the 
nght  to  the  actual  possession  and  enjoyment  of  the  real 
estate.    If  so,^'.  M.  Lyte  is  clearly  the  person  entitled 
to  the  plate.    He  .s  the  person  who,  under  the  limita- 
tionscontomed  in  the  will  (regarding  them,  and  them 

alone, 
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alone^  undisturbed  by  any  foreign  cause)  is  entitled  to       1863, 

such  possession  and  enjoyment|  and  which  he  would 

have  obtained  unless  these  limitations  had  been  defeated 

by  a  foreign  circumstance  over  which  neither  the  testator 

nor  the  legatee  bad  any  control.     It  is  plain,  as  was 

well  put  by  Mr.  Druce,  that  the  disentailing  deed,  which 

has  no  .operation  over  chattels,  could  not  in  any  degree 

affect  the  devolution  of  them ;  they  must  go  exactly  as 

if  such  deed  had  never  been  executed ;  but  the  effect  of 

the  contention  of  the  residuary  legatee  is,  to  hold  that 

a  disentailing  deed  operated  so  as  to  create  an  intestacy 

in  this  disposition  of  the  chattels  against  the  will  of  the 

testator. 

The  consideration  of  the  cases  of  Pottt  v.  Potts  (a) 
and  of  Lord  Scarsdak  v.  Curzon  {b),  before  the  Vice- 
Chancellor  Sir  W,  P.  Wood,  confirms  me  in  the  view 
I  take;  I  do  not  think  that  the  Vice-Chancellor,  in 
that  case,  intended  to  draw  or  establish  any  distinction 
between  the  right  to  the  enjoyment  of  the  estate  under 
the  limitations  of  the  will  when  united  to  the  actual  en- 
joyment of  it,  and  the  mere  right  to  such  enjoyment  when 
not  coupled  with  the  actual  possession,  where  the  failure 
of  the  actual  possession  was  occasioned  by  reason  of  some 
foreign  disturbing  causes  having  destroyed  the  further 
operation  of  the  limitations  upon  the  estate  devised. 
Whether  such  failure  be  occasioned  by  a  disentailing  deed 
or  by  natural  causes  cannot,  I  think,  make  any  difference. 
In  both  cases  the  right  would  exist  under  the  limitations 
of  the  will  taken  alone,  but  in  neither  case  could  that 
right  be  enforced. 

I  think  that  my  meaning  may  be  illustrated  by  sug- 
gesting such  a  case  as  this : — suppose  that  the  chattels 

had 

(a)  9  Iriih  Eguity  Rep.  577,  (6)  1  John.  ^  H.  40. 

and  I  E.ofL.  Cm.  671. 
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1863«  bad  been  given  in  tbe  words  of  tbis  will,  and  that  the 
real  estate,  in  the  actual  possession  and  enjoyment  of 
which  the  legatee  was  to  be,  had  been  a  small  messuage 
on  the  east  coast  of  £!ngland,^nd  that,  during  the  life  of 
John  Maxwell,  the  house  and  ground  had  been  swept 
away  by  some  inroad  of  the  sea,  so  as  to  render  it  im- 
possible, after  that  calamity,  for  anyone  to  be  in  the 
'' actual  possession  and  enjoyment"  of  it:  could  it  be 
contended  that  such  an  event  created  an  intestacy  in 
the  bequest  of  the  testator  ?  I  think  it  would  be  im- 
possible so  to  hold.  But  if  this  be  so,  and  if,  in  such  an 
event,  E,  M.  Lyte  would  have  been  entitled  to  these 
chattels;  how  does  the  case  differ,  because  the  act  which 
prevents  such  enjoyment  is  the  act  of  man  instead  of 
being  the  act  of  Ood?  The  rights  under  the  will 
remain  the  same,  the  meaning  expressed  by  tbe  will  is 
obvious;  the  testator,  in  the  events  which  have  oc- 
curred, has  expressed  his  intention,  in  plain  words, 
that  E.  M.  Lyte  should  take  the  estate  and  the  plate. 
A  disentailing  deed,  which  the  testator  could  not  pre- 
vent, has  enabled  two  persons,  now  deceased,  to  de- 
feat this  intention,  as  far  as  regards  the  estate;  the 
intention  of  the  testator,  as  regards  the  plate,  could  not 
be  defeated  by  them,  no  deed  would  affect  it;  then 
why  is  that  intention  not  to  take  effect  ? 

I  am  of  opinion  that  no  valid  reason  can  be  assigned 
against  that  proposition  and  in  every  way  of  viewing 
this  case,  and  I  am  of  opinion  that  E.  M.  Lyte  is 
entitled  to  the  plate  bequeathed. 
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Re  THE  ROTHERHITHE,  &c  INDUSTRIAL 

SOCIETY. 

Nov.U. 

npHIS  society  had  been  registered  under  the  Provi-  A  provident 
^     dent  Societies  Act  of  1852  (16  &  16  Vict.  c.  31),  SS'JJ^ 
but  not  under  the  Act  of  1862  (26  &  26  Vict.  c.  87).  the  Act  of 

1852,  is  to 
By  the  1 7th  section  of  the  latter  act,  societies  '^  registered  i>e  wound  up 

under  this  act"  are  to  be  wound  up  in  the  County  Court,  j?  '^«  County 


This  Court  had,  inadvertently,  made  an  order  to  wind 
up  the  above  society  in  this  Court,  under  "  The  Com- 
panies Act,  1862"  (26  &  26  Vict.  c.  89). 

But  the  provisions  of  the  second  act  having,  in 
another  case,  been  brought  to  the  attention  of  the  Master 
of  the  Rolls  in  Chambers,  he  stayed  the  order. 

Mr.  Fischer  mentioned  the  matter  to  the  Court,  and 
stated  that  the  Judge  of  the  County  Court  considered 
he  had  no  jurisdiction,  the  society  not  being  registered 
under  the  Provident  Societies  Act,  26  &  26  Vict.  c.  87, 

8.2. 

The  Master  of  the  Rolls. 

I  still  think  that  this  society  ought  to  be  wound  up 
in  the  County  Court,  and  you  must  either  mention  the 
matter  to  the  Lord  Chancellor,  or  register  the  society 
under  the  Provident  Societies  Act,  186S. 


Mr.  Fischer  elected  to  adopt  the  latter  course. 
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GOSLING  V.  GOSLING. 

June  4,  11* 
A  testator  de-  HPHE  testator,  Bennett  Gosling^  a  banker,  made  his 

vised  real  -*-      yf\\\  jn  1844,  by  which  he  directed  that  the  right 

trustees,  to  the  ^^  succeed  him  as  a  partner  in  the  bank  should  be  offered 
use  of  A.  for  fifgt  ^.o  Ellis  Gosling,  the  second  son  of  his  brother 
mainder  to  his  Robert  Gosling,  and  in  case  he  should  refuse  or  neglect 
Ss*uccei^  to  accept  such  offer,  that  the  like  offer  should  be  made 
lively  in  tail,    in  succession  to  the  third  and  every  other  younger  son 

with  remainder     r  r»  r     a  ^     ?• 

to  B.  for  life,    ^'  Robert  Crosltng. 

with  remainder 

to  his  first  and        »     i  t     «  i     ■  ^r^  ^r\/\i  ■     i  •  i 

other  sons  in         And  he  bequeathed  50,000/.  to  trustees,  to  be  laid  out 

toll,  &c.    And  jjj  ^jjg  purchase  of  an  estate  in  fee  simple,  which   he 

he  bequeathed      ■  ^  '^    \ 

his  personal  es-  directed  to  be  conveyed  to  his  trustees  until  some  one 

truste  estotes^  of  them,  the  said  second  and  younger  sons  of  Robert 

&c.,  **  or  as  Gosling,  having  had  the  offer  made  to  him,  should  accept 
near  thereto  as    .  .,     ,  .    i      .  i  .         i  .  t      i      t  n 

therulesoflaw  the  same,  or  until  the  period  witnm  which  the  last  of 

and  equity  ^^  Such  offers  might  be  accepted  should  have  expired. 
Provided  ne-  And  from  and  immediately  after  either  of  such  events 
The  personal      ^^^^^'^  ^^^®  happened,  then,  in  case  any  of  them,  the 

estate  should  said  Second  or  other  younger  sons  of  Robert  Gosling, 
not  *'  vest  ab-  ./         o  »/ 

solutely  in  any  Should  agcept  the  said  offer,  to  the  use  of  the  son  so 
tenant  in  tail,  accepting  and  his  assigns,  for  and  during  his  life, 
person  should    without  impeachment  for  waste,  with  remainder  to  the 

attain  the  age  ^g^  ^f  yg  gpg^  ^^^  other  sons  successively  in  tail  male, 
of  twenty-one       ^  ^  j  j 

years."    Held,  Vvith  remainder  over  to  the  other  sons  of  Robert  for  life, 

of  the  Rotfs  ^  ^'^'^  remainder  to  their  first  and  other  sons  in  tail.    And 

that  the  gift  of  the  testator  directed  his  trustees  to  receive  and  invest 

was  too  re-       the  rents  of  the  estate,  so  to  be  purchased,  until  the 

?°*d  'ch"'  *^^  happening  of  the  events  above  referred  to,  and  to  add 

cellor  held,  such 

that  the  pro- 
viso only  applied  to  tenants  in  tail  toking  by  purchase. 
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Buqb  accumulated  rents  to  h'm  residuary  personal  estate.       .1863. 
The  will  proceeded  as  follows : — 

I  give  and  bequeath  unto  my  said  trustees  **  all  my 
real  estate  and  all  the  residue  of  my  personal  estate, 
upon  trust  to  sell  my  chambers  in  Lincoln's  Inn,  and  to 
get  in  and  convert  into  money  all  my  said  residuary 
personal  estate,  and  to  invest  the  moneys  to  arise  from 
my  said  chambers  and  residuary  personal  estate,  in  their 
or  his  names  or  name,  in  the  parliamentary  stocks  or 
public  funds  of  Great  Britain,  or  at  interest  on  govern- 
ment or  real  securities  in  England,  and  to  stand  possessed 
of  all  such  investments  and  personal  estate,  and  also  to 
stand  seised  of  all  such  real  estate,  to  such  uses,  upon 
such  trusts,  and  for  such  estates  and  interests,  and  with, 
under  and  subject  to  such  powers  and  provisions  as 
hereby  are  declared  concerning  the  lands  and  heredita* 
ments  hereinbefore  directed  to  be  purchased,  or  as  near 
thereto  as  the  rules  of  law  and  equity  will  admit 
Provided  nevertheless,  and  I  hereby  declare  that  the  said 
accumulations  and  personal  estate  shall  not,  nor  shall 
any  part  thereof,  vest  absolutely  in  any  tenant  in  tail, 
unless  such  person  shall  attain  the  age  of  twenty-one 
years.'* 

The  testator  made  a  codicil  to  his  will,  by  which, 
after  reciting  that  he  had  purchased  an  estate  called 
JBusbridge  Hall,  he  revoked  the  bequest  of  50,000/.  to 
his  trustees,  and  in  lieu,  devised  the  Busbridge  Hall 
estate  to  them,  upon  the  several  uses,  trusts  &c.  men- 
tioned in  his  will  as  to  the  estate  to  be  purchased  with 
the  60,000i 

The  testator  died  in  May,  1855.  His  only  real  estate 
besides  Busbridge  Hall  consisted  of  the  chambers. 

Ellis  Gosling  attained  twenty-one  in  January,  1857, 

and 
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and|  by  a  notice  in  writing,  duly  accepted  the  offer  con- 
tained in  the  will  of  the  testator,  and  became  tenant  for 
life  of  the  estate  and  the  personalty.  He  died  in  July^ 
1861. 

The  Plaintiff,  Ellis  Duncombe  Gosling  his  only  son, 
was  born  a  few  weeks  after  his  father's  death,  and  was 
the  first  tenant  in  tail.  As  such,  he,  by  this  bill,  claimed 
an  absolute  interest  in  the  residuary  personal  estate,  sub- 
ject to  the  proviso  that  the  same  should  not  vest  in  him 
absolutely  unless  he  should  attain  twenty-one.  The  ques- 
tion had  been  argued  before  Vice-Chancellor  Wood  (a), 
in  1859,  but  he  considered  it  premature  to  decide  it. 

The  Solicitor  General  (Sir  -R.  Palmer)  and  Mr. 
Osborne  for  the  Plaintiff.  The  Plaintiff  is  the  tenant 
in  tail  of  the  real  estate,  and  the  personal  estate  is  given 
to  him  in  terms  of  reference,  so  that  the  chattels  vest  in 
him  absolutely  as  the  first  tenant  in  tail;  Vaughan  v. 
BursUm  (b) ;  Lord  Scarsdale  v.  Curzon  (c). 

The  bequest  of  the  personalty  is  perfectly  valid.  First, 
the  words  **  vest  absolutely"  mean  a  vesting  indefea- 
&ih\y(d).  Secondly,  the  proviso  is  in  a  separate  and 
distinct  sentence ;  the  gift  is  in  positive  words,  and  is 
attempted  to  be  cut  down  by  subsequent  negative  words ; 
if  the  latter  be  void,  the  original  absolute  gift  remains 
unaffected.  There  is  a  long  class  of  cases  which  determine 
that  a  valid  absolute  gift  remains,  so  far  as  it  is  not  effec- 
tually cut  down  by  subsequent  words.  This  proviso  is 
either  void  or  valid  ;  if  void,  it  has  no  effect,  but  if  valid, 
it  merely  makes  the  vested  gift  defeasible  on  the  death  of 
the   Plaintiff  during  his  minority,  in  which  case  the 

corpus 

(a)  Gosling  v,Go$lingf  1  John.         (c)  1  John,  Sf  Hem.  63,  65. 
265.  (d)  Taylor  v.  Frobisher,  5  De 

(6)  3  Bro.  C.  C.  101.  G.  <J^  Sm.  191. 


GOSLIHO 
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corpus  would  go  over,  but,  in  the  meantime  and  until  1863. 
the  happening  of  the  event  which  is  to  defeat  his  vested 
interest,  all  the  intermediate  income  will  belong  to  the 
Plaintiff  and  be  available  for  his  maintenance.  Thirdly,  Goslim. 
the  personalty  is  given  to  trustees  on  trusts  which  are 
executory,  and  the  Court  will  so  model  the  limitations 
as  to  make  them,  so  far  as  possible,  efiectual.  Fourthly, 
the  condition  is  a  condition  subsequent,  which,  if  invalid, 
may  be  disregarded ;  Egerton  v.  Lord  JBroundow  (a). 
The  proviso  is  only  applicable  to  the  sons  of  a  tenant 
for  life,  and  therefore  is  not  void  as  tending  to  a  per- 
petuity ;  Gower  v.  Orosvenor  (6).  But  if  it  be  ap- 
plicable to  all  tenants  in  tail,  it  would  simply  shew  that 
the  proviso  is  wholly  void;  Ware  v.  Polhill(c)*  We 
ask  a  declaration  of  the  Plaintiff's  title  and  an  order 
for  maintenance. 

Mr.  Selwyn  and  Mr.  Rasch  for  the  trustees  of  the 
will. 

Mr.  Rawlinson  for  other  Defendants. 

Mr.  Fotteii  and  Mr.  C.  Hall  for  some  of  the  next  of 
kin.  The  gifl  of  the  personal  estate  after  the  tenancy 
for  life  is  absolutely  void,  it  is  an  attempt  to  limit 
personal  estate  to  the  first  unborn  tenant  in  tail,  however 
remote,  who  may  attain  twenty-one.  It  may  be 
centuries  before  a  tenant  in  tail  attains  twenty-one. 
The  age  is  part  of  the  description  of  the  person  to  take, 
and  no  one  can  become  owner  of  the  personal  estate 
until  he  has  attained  twenty-one. 

If  the  words  **  by  purchase  "  had  been  inserted,  we 
admit  the  disposition  would  be  valid,  as  pointed  out  dis- 
tinctly 

(a)  4H.of  L.  Cos.  1.  (c)  11  Va.  267. 

(b)  5  Madd.  337. 
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1863.  tinctly  by  Mr.  Jar  man.  -  He  says  (a) '' Again,  where  fee 
aimple  lands  are  limited  in  strict  settlement^  and  lease- 
hold or  other  personal  property  is  vested  in  trustees  upon 
trust  to  go  along  with  the  fee  simple  lands,  but  so  as  not 
to  vest  in  any  tenant  in  tail  till  he  shall  attain  the  age  of 
twenty-one  years ;  this  trust,  so  far  as  it  is  limited  in 
favor  of  tenants  in  tail,  is  void,  since,  by  the  death  of 
successive  tenants  in  tail  under  age  and  leaving  issue, 
the  vesting  of  the  leaseholds  might  be  deferred  beyond 
the  period  allowed  by  law.  Care  should  therefore  be 
taken  that  the  vesting  is  only  deferred  till  some  tenant 
in  tail,  by  purchase,  attains  the  age  of  twenty-one 
years." 

Limitations  must  be  valid  from  their  inception,  no 
subsequent  events  can  render  them  valid.  This  rule  of 
law  is  accurately  laid  down  by  Mr.  Justice  CressweU  in 
Lord  Dungannon  v.  Smith  (A).  He  says  ''  It  is  a  general 
rule,  too  plainly  established  to  be  controverted,  that  an 
executory  devise  to  be  valid  must  be  so  framed,  that  the 
estate  devised  must  vest,  if  at  all,  within  a  life  or  lives 
in  being  and  twenty-one  years  after.  It  is  not  sufficient 
that  it  may  vest  within  that  period,  it  must  be  good  in 
its  creation,  and  unless  it  is  created  in  such  terms  that 
it  cannot  vest  after  the  expiration  of  a  life  or  lives  in 
being  and  twenty-one  years  and  the  period  allowed 
for  gestation,  it  is  not  valid  and  subsequent  events 
cannot  make  it  so." 

The  case  cited  of  Taylor  v.  Frobisher  (c)  has  no  ap- 
plication ;  Re  Thatcher'^  Trust  (d).  No  doubt  the  very 
object  of  the  clause  was,  that  the  personal  estate  should 

not  vest. 

It 

(a)  Jarman  on  WiUt,  vol  1,  (b)  12  Clark  Sf  Fin.  562. 

p.  220  {2nd  ediL);  Ibid.,  voL  2,         (r)  5  De  Gex  if  Sm.  101. 
p.  492.  (d)  26  Beav.  365. 


Thi  Mastu  of  the  Rolls. 

This  question  arises  on  the  will  of  Bennett  Gosling 
who  died  in  May,  1855.  The  scope  of  the  will  is  this: — 
the  testator  directed  an  estate  to  be  purchased  and  held 
in  trust,  in  the  events  which  happened,  for  Ellis  Gosling 
his  nephew  for  life,  with  remainder  to  his  first  and 
second  sons  in  tail  male,  with  remainders  over.  Then  the 
will  contained  this  clause  and  proviso : — "  Provided 
nevertheless  and  I  hereby  declare,  that  the  said  ac- 
cumulations and  personal  estate  shall  not,  nor  shall  any 

part 

(fl)  2  PhiU.  764.  (c)  11  Em,  372. 

(6)  Craig  Sf  Fh.  240.  (</)  7  ^m.  628. 
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It  is  said  that  the  proviso  is  distinct  from  the  gift,  and 
then  that  it  oiust  be  rejected.  But  neither  of  these  is 
corr  ct:  the  proviso  forms  part  of  the  gift  and  of  the 
description  of  the  person  to  take,  who  is  the  first  tenant 
in  tail  who  attains  twenty-one.  Nor  can  it  be  rejected; 
suppose  it  were  a  gift  to  A»  B.^  provided  he  attain 
twenty-one,  how  could  the  Court  r^ect  the  proviso  ?  It 
is  a  gift  to  a  person  filling  that  particular  character  or 
to  no  one,  and  a  gift  with  a  qualification  is  a  limited  gift 
which  cannot  be  altered  by  the  Court.  This  is  not  a 
condition  at  all,  but  a  gift  to  one  filling  a  certain 
character. 

It  is  also  clear  that  this  is  not  an  executory  trust, 
there  is  nothing  executory  as  to  the  realty,  and  the 
trusts  of  the  personalty  are  fully  declared,  leaving  no 
further  deed  or  instrument  necessary  or  proper;  Rowland 
V.  Morgan  ^a).  They  also  referred  to  Saunders  v. 
Vautier  (b) ;  Cattlin  v.  Brown  (c) ;  Russell  v.  £«• 
chanan  {d). 

The  Solicitor' General  in  reply. 
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1863.  P^rt  thereof,  vest  absolutely  in  any  tenant  in  tail, 
unless  s\ich  person  shall  attain  the  age  of  twenty-one 
years." 


Gosling 

V. 
^GOSLINO. 


I  have  to  consider  whether  the  proviso  is  part  of  the 
trust,  and  indeed  I  think  the  decision  mainly  depends 
upon  the  answer  to  be  given  to  this  question.  I  regret 
to  say  that  I  have  come  to  the  conclusion  that  it  forms 
an  integral  portion  of  the  trusts  declared,  and  not  a 
separate  and  distinct  proviso  or  qualification,  which  can 
be  regarded  in  the  same  manner  as  if  it  had  been  omitted 
here,  and  had  been  added  by  a  subsequent  codicil. 

It  was  argued,  on  the  part  of  the  Plaintiff,  that  even 
if  the  proviso  be  read  as  part  of  the  trust,  the  whole 
of  these  trusts  are  executory,  and  that  the  Court  will 
so  mould  them  as  to  execute  the  intentions  of  the 
testator,  as  far  as  may  be  possible.  But  I  think  that 
the  bequest  is  not  executory,  it  is  simply  the  declaration 
of  trusts  of  the  personal  estate,  subject  to  which  it  is 
to  be  held  by  the  trustees,  and  if  so,  and  assuming  the 
proviso  to  be  incorporated  with  and  to  form  part  of  the 
trusts  declared,  and  subject  to  which  it  is  to  be  held,  it 
is  difficult  to  see  how  the  Court  can  extract  this  portion 
of  the  trusts  from  the  remainder  in  order  to  make  the 
remainder  good. 

This  may  be  tried  by  writing  out  these  trusts  at 
length,  in  which  case,  the  personalty  is  given  to  be  held 
in  trust  for  the  nephew,  Ellis  Gosling^  for  life,  and  after 
his  death  for  his  eldest  son,  grandson  or  great  grandson, 
and  so  on  to  the  person  who  shall  first  attain  the  age  of 
twenty-one  years,  then,  and  not  before,  it  is  to  become 
vested  in  such  eldest  son,  grandson  or  great  grandson. 
Such  a  trust  would  be  bad,  unless  limited  to   take 

effect 
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efTect  within  twenty-one  years  of  the  death  of  some 
person  living  at  the  death  of  the  testator.  And  if  so, 
the  Court  could  not  execute  it  in  favor  of  the  eldest 
son  of  the  nephew,  although  he  attained  twenty-one 
within  the  requisite  time,  no  rule  being  better  settled 
than  this : — that  a  gift  originally  void  cannot  be  rendered 
valid  by  subsequent  events. 

It  is  argued,  on  behalf  of  the  Plaintiff,  that  the 
proviso  presents  this  dilemma,  either  it  is  good  or  not 
good  ;  that  if  it  is  good,  the  Court  will  give  effect  to  it, 
and  that  if  it  is  not  good,  it  will  have  no  operation, 
and  the  Court  will  simply  disregard  it,  so  that,  in  either 
event,  the  rest  of  the  bequest  will  take  effect. 

This  argument  would  be  sound,  provided  the  proviso 
could  be  separated  from  the  body  of  the  bequest  and 
made  perfectly  distinct.  If,  for  instance,  as  I  have 
already  suggested,  the  will  had  omitted  the  proviso 
altogether,  and  the  testator  had,  by  a  subsequent  codicil, 
after  reciting  the  devise,  stated  that  he  revoked  the 
trusts  and  substituted  new  ones,  including  the  qualifica- 
tion to  be  introduced  by  this  proviso,  the  Court  might 
possibly  have  rejected  the  qualifying  proviso  which 
would  have  the  effect  of  defeating  the  testator's  previous 
disposition  of  the  personalty  and  leave  the  will  as  it 
stood  originally.  But  if,  as  the  trusts  stand  in  the  will, 
the  proviso  forms  an  integral  and  essential  part  of  the 
trusts  on  which  the  bequest  is  made,  then  the  Court  is 
not  at  liberty  to  extract  and  reject  the  portion  it  con- 
siders to  be  void,  otherwise  this  argument  would  apply 
to  every  case,  including  Leahe  y.  Hobinsan  (a).  A  gift 
to  the  class  of  unborn  children  at  twenty-five  is  void, 
but,  by  this  process,  the  Court  might  disregard  the  words 
"  at  twenty-five  years  of  age  *'  and  give  effect  to  the 

bequest 
(a)  2  Mer.  363. 
TOL.  XXXU — ^1.  F 


Gosling 
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1863.  bequest  to  the  children^  simply  on  the  death  of  the 
tenant  for  life.  Here,  if  the  will  be,  that  the  property 
is  to  be  held  in  trust  for  the  person  who  shall  fill  the 
Gosling,  double  character  of  being  the  first  tenant  in  tail  of  the 
devised  estates  and  also  of  having  attained  the  age  of 
twenty-one,  the  Court  cannot  restrict  the  gift,  so  as  to 
exclude  all  persons  who  may  become  tenants  in  tail  by 
inheritance  of  the  devised  estate,  assuming  that  one  of 
them  is  also  the  first  to  attain  the  age  of  twenty-one 
years,  and  vest  the  property  in  the  first  tenant  in  tail 
who  would  become  entitled  if  such  a  proviso  had  been 
omitted. 

There  is  no  question  but  that  the  decision  to  which  I 
find  myself  compelled  to  come  will  defeat  the  intention 
of  the  testator,  and  I  have  striven  to  reconcile  the 
settled  rules  of  construction  with  what  is  the  obvious 
intention  of  the  testator,  but  I  have  been  unable  to  do 
so.  I  have  not  found  any  principle  on  which  I  could 
separate  the  proviso  from  the  rest  of  the  bequest  and 
treat  it  as  forming  no  portion  of  it.  The  words  "  pro- 
vided always  "  are,  in  truth,  no  different  from  "  in  such 
a  manner  as ''  or  '^  so  as ; "  they  are  all  connecting 
words,  which  unite  the  sentences  and  make  it  form  part 
of  the  previous  bequest.  The  personal  estate  is  given, 
as  far  as  the  rules  of  law  and  equity  will  permit,  coupled 
with  this  qualification : — that  the  absolute  interest  in 
the  personalty  is  not  to  vest,  absolutely,  in  the  person 
who  is  the  tenant  in  tail  of  the  devised  estates,  unless 
and  until  that  tenant  in  tail  attains  twenty-one  years  of 
age.  This  is  what  the  law  does  not  allow,  and  the 
testator  has  attempted  to  dispose  of  his  personalty 
coupled  with  restrictions  which  are  inadmissible  at  law, 
and  render  it  void. 

If  I  could  make  the  bequest  executory,  the  Court 

would, 
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would,  no  doubt,  give  effect  to  it  as  far  as  it  possibly 
could  ;  but  I  can  see  nothing  executory  in  the  bequest; 
the  personalty  is  given  to  certain  persons,  to  hold  in 
trusty  it  is  not  given  to  them  on  trust  to  settle  or  to 
convey  to  persons  on  trusts  to  be  as  near  to  the  trusts 
of  the  devised  estates  as  the  rules  of  law  and  equity 
will  admit. 

Neither  can  I  make  the  case  of  Taylor  v.  Frcbisher{a) 
apply,  for  if  the  proviso  form  part  of  the  trust,  there  is 
no  previous  vesting  of  the  property  in  the  person  who  be- 
comes tenant  in  tail  of  the  devised  estates,  so  as  to  enable 
the  Coart  to  separate  this  proviso  from  the  original 
bequest,  and  construe  it  as  importing  a  vesting  in  posses- 
sion, or  in  other  words  an  indefeasible  vesting  in  such 
legatee. 

I  think  that  the  true  construction  is,  that  the  tenant 
in  tail  is  not  to  take  the  personalty  until  he  attains 
twenty-one,  and  it  is  expressly  pointed  out,  that  this 
restriction  is  not  confined  to  one,  but  that  it  extends  to 
all  the  tenants  in  tail 

It  is  argued,  that  a  distinction  may  be  founded  on  the 
circumstance  that  the  disposing  words  are  affirmative, 
while  the  words  of  the  proviso  are  negative.  But  I 
think  that  this  does  not  alter  the  case,  and  that  the 
effect  of  the  proviso  is,  to  import  into  the  affirmative 
disposition  of  the  personalty  a  condition,  which  the 
person  who  becomes  tenant  in  tail  of  the  devised 
estates  must  fulfil  before  he  becomes  entitled  to  the 
bequest. 

If,  no  doubt,  as  was  suggested  in  argument,  this 
proviso  could   be  treated  as  a  condition  subsequent, 

then 
(a)  5  DeGex^  5m.  191. 
f2 


68  CASES  IN  CHANCERY. 

1863.  then  the  gift  would  take  effect  at  once,  and  the  attain- 
ment  of  twenty-one  years  afterwards  would  only  be 
essential  for  the  purpose  of  giving  the  first  tenant  in 
taily  by  purchase^  the  full  enjoyment  of  the  property ; 
and  it  is  obvious  that  this  construction  is  favored  by  the 
circumstance,  that  the  will  contains  no  disposition  of 
the  income  of  the  personalty  in  the  meantime,  such  as 
a  trust  to  invest  and  accumulate.  The  case  of  Egerton 
V.  Brownlow^a)  was  relied  on  as  an  authority  to  support 
this  view  of  the  case ;  but  I  think  that  Egerton  y. 
Brownhw  does  not  apply  to  this  particular  bequest; 
neither  do  I  think  that  the  omission  of  any  clause  to  in- 
vest and  accumulate  the  intermediate  interest  of  the  per- 
sonal estate  can  alter  the  plain  words  of  the  bequest 
itself,  and  I  think  that  I  should  be  altering  these  words 
and  introducing  words  not  used  by  the  testator,  and 
thereby  changing  the  obvious  meaning  of  the  passage  and 
bequest,  as  it  stands,  if  I  were  so  to  hold.  The  attain- 
ment of  twenty-one  years  was  just  as  much  a  condition 
precedent  as  the  filling  the  character  of  tenant  in  tail 
of  the  devised  estates;  and  if  I  could  dispense  with  the 
one,  I  might  with  the  other,  and  thus  make  a  wholly 
new  will  for  the  testator. 

This  will,  in  my  opinion,  requires  that  the  person 
who  is  to  take  the  personalty,  absolutely,  must  previously 
fulfil  both  conditions.  Before  this  event  is  accom- 
plished, it  may  be  necessary  to  wait  for  many  gene- 
rations. The  present  Plaintiff  may  die  under  the  age 
of  twenty-one  years  leaving  a  son,  who  may  do  the 
like,  and  so  the  personalty  may  remain  in  abeyance  for 
a  time  far  exceeding  legal  limits.  The  unfortunate 
result  of  this  has  been,  that  either  from  the  desire  of  the 
testator  to  accomplish  what  the  law  does  not  allow,  or 

by 
(a)  4  H.  of  L.  Cat.  1. 
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by  a  slip  of  bis  legal  advisers,  bis  will  is  disappointed       1863. 

and  the  bequest  of  the  personalty,  after  the  death  of  "-^^-^-^ 
the  nephew,   is  void,  and  is  not  disposed  of  by  the  ^^ 

will.  GOSLIMO. 


Note. — ^The  ease  was  heard  in  November,  1863,  upon  appeal, 
before  Lord  Wetibwy,  L,  C,  who  held  the  gift  valid.  1  De  Cex, 
J.  4-  Smith,  1. 


DALLY  V.  WORHAM. 

Feb.  17. 

SEVEN  exceptions  were  taken  to  the  sufficiency  of  Coetsofezcep- 
the    Defendant's    answer,    of   which   two  were  J^J'^ft^^' 

allowed  and  five  were  overruled.    On  the  question  of  disallowed  ap- 
portioned and 
costs,  Jet-off. 


The  Master  of  the  Rolls  said,  the  Plaintiff  must 
pay  five-sevenths  and  the  Defendant  two-sevenths  of 
the  costs  and  let  them  be  set  off. 

Mr.  Roberts  for  the  Plaintiff. 

Mr.  Southgate  and  Mr.  Babhington  for  the  De- 
fendants. 
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CADDICK  V.  COOK. 

Feb.  24,  26. 
A  decree  for     TN  1842  Richard  Cook  mortgaged  some  property  m 

forTak^wnnot  fee  to  the  PlaintiflF  Caddick. 

be  made  in  the 

abroad  of  a  In   1853  Richard  Cook  died,  having  devised   the 

toone-thirdlf  "^^"^^g^d  estate  to  trustees,   upon  trust  to  sell  and 

the  equity  of    divide  the  produce  between  his  three  children,  Emma, 

TheoSSfon    Eleanor    and   Henry,  equally.      This    bill   was  filed 

k  not  removed  aeainst  two  of  the  children  (Eleanor  and  Henry)  and 
bythel5&16  .,.,,,,,  ..       *  jpa 

VkL  o.  86.      against  Aukreti,  the  surviving  trustee,  and  Emma.    As 

to  the  two  latter,  the  bill  stated  that  some  yeani  ago 

they  went  to  reside  in  Australia  and  that  they  had  not 

since  been  heard  of.    They  were  stated  by  the  bill  to 

be  both  out  of  the  jurisdiction,  and  they  had  neither  of 

them  been  served  with  the  bill  nor  had  they  appeared. 

The  bill  prayed  a  sale  and  payment  of  the  mortgage  or 

for  a  foreclosure. 

The  case  having  been  brought  on  for  hearing, 

Mr.  E.  K.  Karslake,  for  the  Plaintifr,  asked  for  a 
sale  of  the  estate  and  for  the  application  of  the  produce 
in  payment  of  the  mortgage. 

Mr.  Phear  conird,  for  the  Defendants,  insisted  that 
no  decree  could  be  made,  in  the  absence  of  a  party 
interested  in  one-third  of  the  equity  of  redemption. 
That  a  decree  for  foreclosure  could  not  be  made  piece- 
meal, nor  could  a  sale  be  directed  in  the  absence  of 
any  of  the  parties  interested  in  the  estate,  as  no  good 

title 
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title  could  be  made  to  a  purchaser.    He  cited  Browne  v.       1863. 
Blunt  (a).    Tanfield  v.  Irvine  {b)  was  referred  to. 


Mr.  Karslake  in  reply.  Even  under  the  old  practice, 
when  a  necessary  party  was  out  of  the  jurisdiction  the 
cause  might  be  heard  in  bis  absence ;  Rogers  v. 
Linton{c).  But  now,  by  the  16  &  16  Vict.  c.  86,  s.  51, 
the  Court  may  adjudicate  on  questions  arising  between 
parties,  notwithstanding  that  they  may  be  some  only  of 
the  parties  interested  in  the  property,  and  the  42nd 
section  relieves  a  Plaintiff  from  the  necessity  of  making 
as  many  parties  as  formerly.  If,  however,  the  Court 
should  think  that  the  share  of  the  absent  party  could 
not  be  affected,  the  Plaintiff  is  willing  to  take  a  decree 
for  foreclosure  limited  to  two-thirds  of  the  estate. 

Mr.  Pheat.  That  would  throw  the  whole  of  the 
mortgage  on  the  two-thirds  of  my  clients. 


The  Mastbr  of  the  Rolls. 

I  think  that  this  objection  must  prevail.  I  cannot 
make  a  decree  for  foreclosure  against  a  person  who  is 
not  before  the  Courts  if  I  could  make  it  as  to  one* 
third,  I  might  equally  make  it  against  a  person  entitled 
to  two-thirds.  It  is  obvious  also  that  I  Cannot  fore- 
close an  estate  piecemeal. 

I  do  not  think  that  the  objection  is  cured  by  the  42nd 
section  of  the  15  k  16  Vict.  c.  86,  nor  by  the  9th  rule  of 
section  42.     I  do  not  think  it  applies  to  a  case  of  this 

description. 

(a)  2  Rtuf.  Sf  Myl,  83.  (c)  Bmh.  200. 

(h)  2  Rums.  149. 
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1863.  description.     I  will  allow  this  cause  to  stand  over  gene- 

^^^*^  rally,  with  liberty  to  apply. 

V. 

^*'''*-  Mr.  PAear  asked  for  the  costs. 


Feb.  26.  The  Master  of  the  Rolls.    I  must  give  the  De- 

fendant the  costs  of  the  day. 


Note.— &«  Fell  v.  Brawn,  2  Bro.  C.  C.  276 ;  Farmer  v.  Cwtii, 
2  Sim.  466. 


ALDER  V.  LAWLESS. 
Feb.  19. 

Bequest  of  an   rilHE    testator   amongst   other  bequests   made   the 

^Md'iife  following.— "I    give    and    bequeath   to   James 

"during  their   Aider  and  Brittania  his  wife,  both  of  Wilmot  Square^ 

Tlie  wife  pre^    ^^  annuity  of  30/.  during  their  natural  lives.*' 

deceased  the 

testator.  Held^ 

that  the  hus-        Brittania  Alder  died  in  May^   1860;   the  testator 

Sd  toTe*'"'^"  survived  her  and  died  in  September,  1860. 

annuity  for 

^  By  this  suit,  James  Alder  claimed  to  be  entitled  to 

the  annuity  of  30/.  for  his  life.  The  executors  allied 
that  it  was  doubtful  whether  the  annuity  did  not  lapse, 
by  reason  of  the  death  of  Brittania  Alder  in  the 
testator's  lifetime. 


Mr.  W.  Pearson,  for  the  Plaintiff,  cited  Neighbour  v. 
Thurhwia). 

Mr.  Jno.  Pearson  for  the  executors. 

The  Master  of  the  Rolls.     I  think  it  clear  that  the 
Plaintiff  is  entitled. 

(ci)  28  Beav.  33. 
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BATE  V.  ROBINS.  Jan.  20.  21. 

Feb.  12. 
npHE  question  which  arose,  in  this  case,  was  as  to  the  As  to  the 
^      principle  on  which  the  accounts  of  a  partnership  f,[*'t?l7 absence 
ought  to  be  taken,  as  between  the  late  Defendant  Mr.  of  any  agree- 

Robins  and  the  estate  of  his  former  partner  Mr.  Bate,    or  implied,  of 

taking  the 
partnership 

Thomas  Bate,  the  testator,  and  the  late  Defendant,  fccounu  of 

bankers,  as 
W.  Robins,  carried  on  business  as  bankers,  in  partner-  between  a 

ship  together,  at  Stourbridge,  on  terms  of  equal  profit  ""'[^^^"1,^^ 

and  loss.    The  accounts  of  all  the  customers  at  the  bank  the  estate  of 

were  kept  at  compound  interest  on  both  sides,  and  the  partner!"^ 

amount  standing  to  each  partner  with  the  concern  was     A  firm  of 

kept,  in  like  manner,  at  compound  interest.  ^ere  accus- 

tomed to  keep 
the  accounts, 
Thomas  Bate  died  in  October,  1846,  and  the  Plain-  both  of  the 

tiffs  were  his  legal  personal  representatives,  his  widow  of  the  partners, 

and  son.    At  the  death  of  Thomas  Bate,  the  amount  ?*  compound 

-  .  ,.    .      1      .      ,        -    .  interest.     One 

appeanng  to  his  credit  in  the  books  of  the  concern  was  partner  died. 

the  sum  of  7,189/,  6*.  3d.    This  was  arrived  at  by  ^l^'j^^^^ 

treating  all  the  accounts  of  the  customers  with  the  bank  any  special 

as  good  debts,  although  a  large  class  of  debts  due  to  w^^noTproper 

the  concern  were  more  or  less  of  a  doubtful  character.  ^J  continue 

These  went  by  the  name  of  "  dead  balances,''  and  the  between  the 

extent  to  which  these  might  fail  to  be  realized  would  ■"^'^ing 

°  ]uurtner  and 

therefore  diminish  the  amount  of  the  balance  due  to  the  the  estate  of 

estate  to  Mr.  Bale.  '^^^ 

compound 

After  Mr.Bate^sdenih,  no  new  account  was  opened  in     An  executor, 

the  bank  books,  but  the  balance  due  to  him  was  con-  ^^f  **^?''*  ^** 

testator  s  es- 

tinued  tate  to  become 
insolvent,  by 
keepins  an  account  at  a  banker's  at  compound  interest,  will  not  be  allowed  the  accu- 
mulated interest  in  passing  his  accounts. 


Bate 

V. 
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1863.  tinued,  as  if  all  the  outstanding  debts  were  good.  The 
accounts  of  the  representatives  of  Mr.  Bate  and  of  the 
^'dead  balances"  were  continued  as  before  at  5/.  per 
Robins.  ^gu^  ^j^jj  annual  rests,  and  the  losses  from  the  "  dead 
balances/'  as  from  time  to  time  ascertained,  were  written 
off  as  bad  debts,  and  the  share  of  each  partner  was 
then  debited  with  one-half  of  such  loss.  This  mode  of 
keeping  the  accounts  was  adopted  by  Mr.  Ryland  (a 
clerk)  without  any  authority  or  agreement  on  the  part 
of  the  Plaintiffs.  It  was,  however,  known  to  the  Plain- 
tiff, C.  J.  Bate  (the  son),  who  continued  to  be  a  clerk 
in  the  bank  after  his  father's  death. 

In  May^  1851,  accounts  were  rendered  to  the  widow, 
and  in  June^  1851,  two  meetings  took  place  respecting 
them  [seepage  76]. 

In  August^  1861,  Mr.  Robins  sold  his  busioese  to  the 
Birmingham  and  Midland  Banking  Company^  and  the 
accounts  were  afterwards  continued  by  that  company. 
Under  these  circumstances,  the  questions  Were,  first, 
whether  the  mode  adopted  for  keeping  the  accounts 
was  the  proper  one,  as  between  Mr.  Robins  and  the 
estate  of  Mr.  Bate,  and,  secondly,  whether  there  bad 
been  any  special  agreement  or  binding  acquiescence  on 
the  part  of  the  Plaintiffs,  which  justified  that  mode  of 
keeping  the  accounts. 

The  Solicitor-General  (Sir  iJ.  Palmer),  Mr.  Coleridge 
and  Mr.  Hallett  for  the  Plaintiffs. 

Mr.  Selwyn,  Sir  H,  Cairns  and  Mr.  C  Hall  for  the 
Defendant 

The  Solicitor- General  in  reply. 


The 
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The  Master  of  the  Rolls.  1863. 

The  firet  question  I  have  to  consider  is^  what  is  the  ^^^ 
right  mode  of  taking  the  aeconnts  between  the  partner-  Robihs. 
ship  and  the  estate  of  the  deceased  partner,  in  the  ^^'  l^- 
absence  of  any  agreement,  expressed  or  implied,  trying 
the  usual  mode  of  taking  such  accounts.  I  am  of 
opinion  that,  independently  of  any  agreement,  the 
proper  mode  of  taking  the  accounts  is,  to  ascertain  the 
net  balance  of  the  assets  over  the  liabilities  of  the 
concern,  to  divide  this  in  equal  portions,  and  to  pay  to 
the  representatives  of  the  deceased  partner  one-half  of 
this  amount,  together  with  simple  interest  at  6/.  per 
cent  per  annum  until  payment  thereof*  If  the  concern 
be  thereupon  wound  up  and  the  business  sold,  this  is  a 
simple  process  leading  to  no  complication  or  difficulty. 
If  the  surviving  partner  carry  on  the  business,  then  a  new 
element  is  to  be  dealt  with,  which  arises  from  the  manner 
in  which  the  debts  due  to  the  concern  are  to  be  treated. 
The  surviving  partner  who  continues  the  concern  may, 
at  his  option,  adopt,  as  good  debts,  such  of  the  debts 
due  to  the  concern  as  he  thinks  fit,  and  those  he  must 
treat  as  assets  in  his  hands,  the  remaining  debts  must 
be  got  in  as  speedily  as  can  possibly  be  effected,  and 
the  amount  derived  from  that  source  must  be  divided 
between  the  estate  of  the  deceased  partner  and  the 
surviving  partner  who  continues  to  carry  on  the 
business. 

I  omit  ail  mention  of  good-will,  because  no  claim  is 
made  in  that  respect  in  the  present  case;  no  value  seems 
to  have  been  attached  to  it  by  the  representatives  of  the 
deceased  partner. 

If  the  course  of  ascertaining  the  share  of  the  deceased 
partner,  which  I  have  above  indicated,  be  not  followed, 

it 
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it  must,  ia  order  to  be  bindiag  between  the  parties^  be 
founded  on  some  agreement  entered  into  between  them, 
either  expressed  or  to  be  implied  from  their  dealings  with 
each  other.  In  either  case,  the  burthen  of  proof  lies  on 
the  person  who  seeks  to  enforce  and  obtain  the  benefit 
of  such  varied  mode  of  taking  the  accounts. 

On  examining  the  evidence,  I  find  no  trace  of  any 
express  agreement,  or  indeed  of  any  agreement  at  all. 
Prior  to  the  month  of  June,  1861,  for  four  years  and  eight 
months,  there  is  a  complete  absence  of  any  agreement 
which  would  bind  the  estate  of  the  testator  Thomas  Bate, 
nor  indeed  is  any  such  agreement  alleged  by  the  De- 
fendant. What  is  alleged  and  to  support  which  evidence 
is  adduced  is  this : — that  regard  being  had  to  the  peculiar 
system  on  which  this  business  was  conducted,  the  mode 
in  which  the  accounts  were  actually  kept  was,  as  against 
the  estate  of  Thomas  Bate^  the  correct  mode  of  keeping 
such  accounts,  and  that,  whether  correct  or  not,  the 
Plaintiffs  were  cognizant  of  the  fact  and  acquiesced  in 
their  being  so  kept. 

In  order  to  consider  this  point,  some  further  refer- 
ence to  the  accounts  and  to  the  conduct  of  the  parties  is 
necessary.  The  facts,  as  they  appear  to  me  to  be 
established  by  the  evidence,  are  as  follows  : — From  the 
death  of  Mr.  Thomas  Bate,  in  October,  1846,  till  1851, 
nothing  was  done  towards  settling  the  amount  due  to 
his  estate.  In  April,  1851,  the  Plaintiff,  Mrs.  Bate, 
applied  to  the  late  Defendant  Robins  for  an  account  of 
her  husband's  interest  in  the  firm,  and  thereupon  Mr. 
Perry,  a  clerk  in  the  bank,  in  May,  1851,  made  out  four 
accounts  which  are  proved  in  the  cause.  On  the  2nd 
and  5th  of  June,  1851,  two  meetings  took  place,  at  the 
former  of  such  meetings  the  Plaintiff  Charles  Bate,  Mr. 
Oughton  his  uncle,  Mr.  Corser  the  solicitor  of  Mr. 
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Robins,  and  Mr.  Perry  were  present,  and  at  the  second 
interview,  the  same  gentlemen  were  present  with  the 
exception  of  Mr.  Oughton.  In  August,  1851,  Mr.  Ro- 
bins  sold  the  whole  concern  to  the  Birmingham  and 
Midland  Banking  Company, 

The  Plaintiff,  C  J.  Bate,  was  a  clerk  in  the  bank  at 
the  time  of  his  father's  death  in  1846,  shortly  after 
which  he  attained  his  age  of  twenty-one  years ;  he  con* 
tinned  in  the  service  of  the  late  Defendant  Robins,  in 
the  character  of  cashier,  until  the  business  was  disposed 
of  to  the  Birmingham  and  Midland  Banking  Company 
in  1861,  after  which  he  acted  in  the  same  capacity  for 
the  company  until  the  month  of  April,  1853. 

No  account  was  opened  in  the  books  of  the  bank  on 
the  death  of  Thomas  Bate  in  October,  1846,  or  at  any 
subsequent  time,  between  the  late  firm  of  Bate  ^ 
Robins  and  the  continuing  business  carried  on  by 
Robins  alone;  but  the  balance  of  Thomas  Bate  was 
taken  at  what  it  would  have  been,  in  case  all  the^'  dead 
balances  "  had  been  good  debts,  and  interest  was  calcu- 
lated at  5/.  per  cent,  with  yearly  rests  on  such  balances, 
and  when  the  account  was  closed  on  any  one  of  such 
^'  dead  balances,''  and  the  securities  had  been  realized, 
and  the  deficiency  written  off*  as  a  bad  debt,  then  the 
share  of  each  partner  was  debited  with  one-half  of  the 
loss  appearing  on  the  books,  being  the  sum  between  the 
amount  so  calculated  and  the  sum  actually  received. 
As  I  have  already  stated,  this  was  not,  in  my  opinion,  in 
the  absence  of  any  agreement  or  binding  acquiescence, 
the  correct  mode  of  keeping  such  accounts.  They  were, 
in  fact,  kept  exactly  as  if  Thomas  Bate  had  continued 
to  be  a  partner  in  the  concern,  except  that  his  estate 
obtained  no  share  of  the  profits  of  the  continuing 
business.     If  the  estate  of  Thomas  Bate  is  bound  by 

this 
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ibis  mode  of  keeping  the  accounts,  it  must  be  by  reason 
of  what  took  place  at  tbe  meeting  in  JuMf  1851,  to 
which  I  have  referred^  or  to  the  acquiescence  of  the 
Plaintiffs  io  such  mode  of  keeping  the  accounts. 

Upon  the  careful  perusal  of  the  evidence  relating 
to  what  occurred  on  the  two  meetings  in  June,  and 
indeed  to  all  the  ioterviews  spoken  of  by  Mr.  Carser,  it 
appears  to  me  that  the  mode  of  keeping  the  accounts 
never  was  tbe  subject  of  any  discussion  or  agreement;  it 
seems  to  have  been  assumed  that  the  mode  adopted  was 
the  correct  mode^  and  the  discussion  related  to  the  mode 
of  ascertaining  what  would  be  due  on  that  principlCi  and 
what  was  to  be  done  with  the  various  outstanding  assets 
of  the  old  firm,  and  the  mode  of  realizing  several  of  the 
''  dead  balances."  It  is  to  be  observed,  that  Mr.  RoHns 
was  not  present  at  any  of  these  meetings,  that  nothing, 
except  the  papers  I  have  mentioned,  was  put  into  writing, 
that  nothing  was  signed,  and  that  the  mode  of  keeping 
the  account  was  adopted  by  Mr.  Ryland  (a  deceased 
clerk),  because  it  was  considered  by  him  to  be  correct, 
but  without  any  authority  or  agreement  to  that  effect  on 
the  part  of  the  Plaintiffs  or  either  of  them.  There  is, 
in  fact,  no  trace  of  any  agreement  binding  either  Mr. 
Itobins  or  the  Plaintiff,  and  the  meeting  in  June,  1851, 
is  wholly  inconsistent  with  the  assumption  that  any  such 
agreement  existed. 

In  the  absence  of  any  such  agreement,  the  only 
question  that  remains  is,  how  far  the  Plaintiffs  were 
bound  by  acquiescence  in  the  mode  of  taking  the 
accounts.  It  appears  by  the  books,  as  made  up 
and  ascertained  in  June,  1851,  and  by  the  documents 
proved  in  the  cause,  which  were  made  out  by  Mr.  Perry 
and  particularly  by  the  document  C,  that,  on  the  31st 
of  December,  1846,  assuming  also  the  **  dead  balances,'* 
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which  amounted  at  that  time  to  the  aam  or61,000(.  or        1863. 

thereabouts,  to  be  alt  bad  debts,  that  on  that  day  the  net 

balance  due  to  the  estate  of  Mr.  Thomas  BcUt  would  have 

been  about  2,0002.,  that  is,  assuming  that  the  debt  set       Babins. 

down  to  Thomas  Billot  1,280/.  was  an  error,  otherwise 

it  would  have  been  about  1,4002.    The  balance  placed 

to  the  credit  of  Tkoma$  Baie*s  estate  was  upwards  of 

7,000/.,  and  interest  has  been  allowed  on  this  amount  at 

5/,  per  cent,  per  annum  with  yearly  rests.    The  amounts 

of  the  ''  dead  balances  "  were  kept  in  the  books  with 

yearly  rests,  and  this  was  correct,  because  this  was  the 

course  of  dealing  of  the  bank  with  tbeir  customers : 

accordingly,  as  against  the  debtors  on  such  accounts, 

that  mode  of  taking  their  accounts  would   shew  the 

amounts  due  fVom  them  respectively. 

But  the  manner  in  which  it  would  operate  against  the 
estate  of  Thomas  Bale,if  the  amount  not  recovered  were 
to  be  charged  against  the  estate  of  Thomas  Bate,  though 
not  very  obvious  at  the  first  sight,  would  soon  be  evident 
and  would  tell  very  heavily.  For  instance,  assume  that 
one  of  these  balances  was,  at  the  death  of  Thomas  Bate, 
a  sum  of  10,000/p,  the  security  for  which,  if  then 
realised,  would  have  produced  8,000/.;  the  loss  sustained 
by  his  estate  would,  on  the  mode  I  have  stated  that  such 
accounts  ought  to  be  taken,  be  only  1,000/.,  if  sold  imme- 
diately, and  if  it  did  not  ultimately  produce  more  when 
sold*  would  still  only  be  that  same  amount.  But  assume 
that,  in  the  belief  of  Mr.  Robins,  it  was  settled  that  this 
security  would  ultimately  produce  more  than  8,000/., 
and  that  therefore  the  ultimate  realization  of  it  was 
postponed  for  fourteen  or  fifteen  years,  then  the  nominal 
amount  due  on  the  dead  balance  might  be  20,000/.,  and 
if  the  9ecurity  were  then  realized  and  produced  10,000/., 
5,000/.  would  be  the  loss  to  fall  on  the  estate  of  Thomas 
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1863.  Bate.  It  is  in  fact  a  mode  of  compelling  the  estate  of 
Thonuis  Bate  to  adopt  half  the  'Mead  balance"  as  if  he 
had  been  the  original  debtor  to  that  amount.  As  long 
RoBiNf.  as  |,e  lived  and  carried  on  the  business  and  participated 
in  the  profits,  it  did  not  materially  affect  him ;  but  the 
moment  that,  on  his  death,  though  the  real  balance  due 
to  his  estate  is  only  2,000/.,  7,000/.  is  placed  to  the 
credit  of  it :  the  effect  is  this, — the  extra  5,000/.  is  in 
fact  a  mode  of  substituting  his  estate  as  a  security  for 
one-half  of  the  debt;  and  although  it  be  true,  that  if  the 
executors  of  Thomas  Bate  had  drawn  out  nothing  from 
this  amount,  it  would  have  accumulated  at  compound 
interest  in  like  manner,  and  that  thus  it  would  have 
balanced  the  ''dead  balance''  set  against  it,  yet  its 
obvious  tendency  was  to  mislead  the  Plaintiffs,  who 
would  naturally  have  supposed  that  this  was  the  amount 
or  nearly  so  they  might  reckon  upon,  and  which  they 
might  deal  with  as  the  balance  due  to  their  estate, 
unconscious  of  the  fact  that  a  large  debt  was  accumu- 
lating against  them  at  compound  interest,  simply  because 
it  was  thought  expedient  to  gain  more  for  a  security  at 
a  future  time.  If,  by  their  postponement,  the  value  of 
the  security  could  have  accumulated  at  compound 
interest,  it  would  not  have  much  mattered  to  the  Plain- 
tiffs, but  this  course  of  dealing  has  no  effect,  as  against 
the  continuing  partner,  similar  to  that  which  it  has 
on  the  estate  of  the  deceased  partner.  The  survivor  has 
simply  to  pay  with  one  hand  what  he  received  with  the 
other,  while  to  the  estate  of  Mr.  Bate  and  to  those  who 
are  interested  under  the  estate,  it  amounts  to  this, — 
you  have  a  nominal  balance  of  7,000/.,  of  that  you  may 
draw  out  2,000/.,  or  if  you  retain  it,  it  wi*l  accumulate 
at  compound  interest  at  6/.  per  cent,  per  annum ;  but 
if  you  draw  out  anything  beyond  that  2,000/.,  the  sum 
you  so  draw  out  will  accumulate  against  you  at  com- 
pound interest  at  6/.  per  cent,  per  annum ;  and  if  you 

leave 
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leave  it  in,  it  will  simply  balance  so  much  of  the  "  dead        1863. 
balances "  as   are  accumulating,    nominally,    at    that 
amount,  as  against  you. 

In  addition  to  which,  it  appears  by  the  evidence  that 
this  extra  5,000/.  was,  in  a  great  measure,  nominal,  that 
Mr.  Robins  would  not  have  permitted  the  Plaintiffs  to 
exhaust  the  balance  put  to  their  credit,  and  his  refusal 
to  do  so,  beyond  what  he  thought  safe  for  the  purpose 
of  meeting  the  remaining  'Mead  balances,"  has  occa* 
sioned  this  suit. 

Not  only  is  this  not  the  mode  in  which  the  Court  of 
Chancery  takes  the  accounts  of  concluded  partnerships, 
but  even  if  an  agreement  were  made  for  that  purpose,  it 
would  require  that  so  peculiar  a  method  should  be  fully 
and  accurately  explained  to  and  understood  by  the  repre- 
sentatives of  a  deceased  testator,  before  it  could  allow 
it  to  be  binding  upon  them. 

It  is  important  to  see  to  what  result  it  might  lead. 
Suppose  an  executor  opened  an  executorship  account  with 
his  banker,  on  the  usual  terms  allowed  by  a  banker,  which 
is,  giving  interest  on  both  sides,  or  at  compound  interest 
at  6/.  per  cent,  per  annum,  and  I  assume  that  the  exe* 
cutor  allows  this  account  to  be  overdrawn,  and  that 
a  balance  became  due  against  him,  and  that  he  allows 
this  to  go  on  so  long  as  to  exhaust  the  estate  of  the 
testator,  and  thus  make  an  estate,  which  was  solvent 
at  his  death,  insolvent  some  ten  years  afterwards  by  this 
mode  of  dealing  with  it:  would  this  accumulated 
amount  of  interest  be  allowed  the  executor  in  this 
Court,  in  passing  his  accounts  in  an  administration  of 
his  testator's  estate,  against  creditors  or  even  against 
legatees  ?  I  apprehend  that  it  would  be  contrary  to  all 
principle  so  to  permit  it,  that  it  would  be  disallowed^ 
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1863.       and  that  the  executor  would  have  to  bear  the  loss 
'himself. 

Yet  practically  this  is  exactly  what  was  done  in  the 
present  case.  The  real  actual  balance  due  to  the  estate 
of  the  testator  was  about  2,000/.^  it  is  put  down  at 
7,000/.,  but  if  more  than  2,000/.  is  drawn  out,  the 
amount  so  drawn  out  will  accumulate  at  compound 
interest  against  his  estate.  If  it  had  been  set  at  2,000/., 
and  if  everything  beyond  that  had  been  entered  as  an 
advance  made  by  the  banker,  Mr.  Robins,  to  the  Plain- 
tiiFs,  they  would  then  have  known  what  they  were  about, 
and  it  would  have  been  at  their  option  to  have  borrowed 
such  money  or  not.  But,  as  it  stands,  they  are  com- 
pletely misled.  It  is  not  in  fact  a  settlement  of  account 
between  the  late  firm  and  the  continuing  partners,  and 
it  is  a  mode  of  inducing  the  legal  personal  representatives 
to  open  an  account  with  the  continuing  partners  in  a  most 
ruinous  manner  for  the  representatives,  of  which  they 
are  not  likely  to  see  the  effect  till  after  the  lapse  of  a  con- 
siderable time.  When  I  say  this  I  impute  no  fraud  or 
deceit  to  anyone,  it  was  done  quite  bond  fide,  it  was 
thought  right  by  the  continuing  partner  and  by  his 
clerks,  but,  in  my  opinion,  they  were  in  error  in  so 
thinking. 

The  only  additional  question  which  I  have  to  consider 
is,  how  far  the  Plaintiffs  are  bound  by  acquiescence. 
So  far  as  the  widow  is  concerned,  I  do  not  see  any 
evidence  affecting  her,  but  as  regards  the  son,  the 
following  facts  are  clearly  proved:*- he  knew  from  the 
beginning  that  the  account  was  so  kept,  he  was  a  gen- 
tleman conversant  with  mercantile  and  banking  ac* 
counts,  and  if  he  had  considered  the  matter,  he  must 
have  understood  what  the  effect  of  it  would  be.  His 
letters  shew  that  he  did  so,  and  by  one  letter,  dated  the 
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24th  of  August,  1854,  he  urges  the  sale  of  the  securities,  1863. 
because,  he  observes,  that  these  accounts  are  steadiljf 
increasing  at  compound  interest,  I  select  this,  as  the 
strongest  expression  that  I  have  found  amongst  them,  RoBUft. 
and  I  think  it  unnecessary  to  go  through  the  rest  of  the 
correspondence.  This  was  the  part  of  the  case  which, 
m  my  opinion,  required  most  consideration,  and  for  which 
purpose  I  reserved  my  judgment,  and  which  I  have  fully 
considered,  with  a  careful  perusal  of  the  evidence,  in 
conjunction  with  it  and  the  facts  stated  by  Mr.  Carser 
and  the  other  witnesses  for  the  Defendant 

My  final  conclusion  is  ibis: — Regarding  the  whole 
matter,  the  position  of  the  Plaintiffs,  the  absence  of  any 
settlement  until  1851,  when  the  Defendant  was  on  the 
eve  of  selling  the  business,  considering  also  the  youth 
and,  to  some  extent,  the  dependent  situation  of  the 
Plaintiff  C  J.  Bate,  I  am  of  opinion  that  this  know- 
ledge, on  the  part  of  the  testator's  son,  is  not  to  be 
considered,  in  this  Court,  as  such  an  acquiescence  in 
and  adoption  of  this  mode  of  taking  the  accounts, 
between  the  late  firm  and  the  continuing  partners,  as 
can  bind  the  Plaintiffs  into  what,  if  J  am  correct, 
would  amount  to  a  devastavit  of  their  testator's  estate. 
Besides  the  various  circumstances  which  weigh  upon 
me  and  which  I  have  already  noticed,  it  is  no  im* 
material  circumstance  to  be  considered,  that  the  late 
Defendant  ceased  to  be  a  banker  in  August,  1851,  that 
since  that  time,  although  the  account  has  been  kept  at 
the  banking  establishment  of  the  Birmit^ham  and  Mid- 
land Banhing  Company,  it  is  do  account  with  them,  or 
one  in  which  they  have  any  concern,  it  is  simply  an 
account  between  the  executor  of  the  late  partner  and 
the  late  Defendant,  and  it  does  not  appear  that  at  any 
time,  certainly  not  after  the  sale  to  the  Birmingham  and 
Midland  Company,  it  would  have  been  open  or  possible 

a  2  for 
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1863.  f*^r  ^^^^  Plaintiffs  to  have  paid  a  large  sum  of  money 
into  that  account  and  have  charged  the  Defendant  with 
compound  interest  upon  it.  If,  in  September,  1851,  the 
Plaintiffs  had  raised,  on  other  property  of  their  testator, 
such  a  sum  as  10,000/.  and  paid  it  into  the  Birmingham 
and  Midland  Banking  Company,  not  in  order  to  open 
an  account  with  that  bank,  but  simply  in  order  to 
increase  the  sum  to  their  credit,  in  their  account 
between  them  and  Mr.  Robins,  I  am  of  opinion  that  he 
would  justly  have  been  entitled  to  say  ''  I  am  not  bound 
to  pay  interest  at  51,  per  cent,  with  annual  rests  on  the 
money  so  paid  in;*'  and  if  I  am  right  in  this,  it  shews 
that,  in  this  respect,  the  mode  of  keeping  the  accounts, 
contended  for  by  the  Defendants,  is  even  worse  than  if 
it  had  been  a  mere  common  banking  account  between 
the  Plaintiffs  and  Mr.  Robins,  in  which  case  they  might 
have  paid  in  what  they  pleased  and  have  obtained  com- 
pound interest  on  their  balance:  but  though  the  Plaintiffs 
could  not  adopt  this  course,  yet  the  securities  could  not 
be  realized  without  Mr.  Robins*  consent,  and  the  longer 
be  delayed  that  consent,  the  greater  was  the  amount  of 
compound  interest  which  he  was  accumulating  against 
the  estate  of  his  late  partner.  This  system  of  taking 
accounts  between  the  estate  of  a  deceased  partner  and 
the  surviving  partner  is  radically  defective,  the  more  it 
is  considered,  the  worse  it  appears,  and,  in  my  opinion, 
the  acts  of  the  Plaintiff  have  not  bound  them  to  adopt 
it.  The  consequence  will  be,  that  I  shall  make  a  decree 
to  the  following  effect: — 

This  Court  being  of  opinion,  on  consideration  of  the 
evidence  given  in  this  cause,  that  no  account  has  been 
settled  between  the  Plaintiffs  or  either  of  them  and  the 
late  Defendant  Robins,  or  between  the  Plaintiffs  and 
the  present  Defendants,  and  being  further  of  opinion 
that  the  Plaintiffs  are  not  bound  by  the  mode  in  which 
the  accounts  have  been  kept  in  the  books  of  the  late 

Defendant 
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Defendant  William  Robins: — take  an  account  of  all  1863. 
the  partnership  dealings  and  transactions  of  the  firm  of 
Bate  Sf  RobinSf  from  the  foot  of  the  last  account  settled 
between  the  said  testator  John  Bate  and  the  late  De- 
fendant William  Robins,  and  let  the  balance,  if  any,  due 
to  the  estate  of  the  testator  at  the  time  of  his  decease 
be  ascertained.  And  take  an  account  of  what  has  been 
paid  by  the  late  Defendant  Robins  to  the  Plaintiffs  or 
either  of  them,  or  by  their  or  either  of  their  order  or  for 
their  or  either  of  their  use,  since  the  decease  of  the  said 
I^omas  Bate;  and  in  taking  such  accounts,  let  such 
sums  only  as  were  actually  received  and  got  in  respect 
of  the  accounts  in  the  pleadings  in  this  cause  entitled 
''  the  dead  balances,^  and  which  were  not  taken  to  by 
the  said  William  Robins  in  continuing  to  carry  on  his 
trade  or  business  of  a  banker,  be  treated  as  assets  of  the 
said  partnership  of  Bate  Si  Robins,  and  let  those  sums, 
respectively,  be  treated  as  such  assets  only  from  the 
times  when  the  same  were  got  in  or  received  respect- 
ively ;  and  in  taking  such  accounts  the  estate  of  the  said 
Defendant  William  Robins  is  to  be  charged  with  simple 
interest  at  5/.  per  cent,  per  annum  on  such  balances,  if 
any,  which  may  appear,  after  the  decease  of  the  said 
Thomas  Bate,  to  have  been  due  from  Defendant 
William  Robins,  from  time  to  time,  to  the  estate  of 
Thomas  Bate;  and  in  like  manner,  in  taking  such 
accounts,  the  estate  of  Thomas  Bate  is  to  be  charged 
with  simple  interest  at  61.  per  cent,  per  annum  on  all 
balances,  if  any,  which  appear  to  have  been  due,  after 
the  decease  of  the  said  Thomas  Bate,  from  the  Plaintiffs 
or  either  of  them  to  the  Defendant  Robins.  And  the 
Defendants  are  to  admit  assets  of  William  Robins  suffi- 
cient to  answer  what,  if  anything,  on  taking  such 
accounts  may  appear  to  be  due  from  him;  or  take  an 
account  of  his  estate,  &c. 

NoTB.-— &e  Boddam  ▼.  Ryiey,  1  Bro.  C.  C.  239;  2  Bro.  C.C.2; 
4  Bro.  Pari.  Ca.  561,  and  Fergusson  v.  Fsffe,  8  CL  Sf  Fin.  121. 
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CROSSKILL  V.  BOWER. 
Jan.  26.  BOWER  V.  TURNER. 

Feb.  11. 


Where  the  ac-  fTlHESE  two  suits,  which  involved  similar  questioDS, 
Tbrnkera'^T  were  heard  together,  and  the  Court  declared  one 

hii  customer     judgment  only  applicable  to  both, 
is  kept  at  com- 
pound interest, 

tomer^'dies^he      '^  appeared   that  in    1847,  and  previously  thereto, 

final  balance     Messrs.  Bower  §f  Hall  carried  on  the  business  of  bankers 

fnSelbie  ^*  BeverUy,  at  which  place  Mr.  CrossUll  carried  on 

of  contract,       the  business  oF  iron  Founder  and  agricultural  implement 

terest.    It  is"    maker.     Mr.  Crosskill  was  a  customer  of  the  bankers, 

the  same  ^j^^  ^hom  he  had  two  accounts,  one  as  iron  founder 

where  the 

balance  is  in     and  the  other  as  partner  of  a  firm  of  Malams,  Crosskill 

banker  dies,  or 

on'burineM,^^      It  was  the  custom  of  Messrs.  Bower  &  Ball  to  keep 

becomes  bank-  their  accounts  with   their  customers  at  51.  per  cent., 

A  bankers'    making  annual  rests,  and  this  mode  had  been  followed 

account  was      j^  ^^g  accounts  of  Mr.  Crosskill  and  had  been  assented 
kept  at  com- 
pound interest  to  by  him. 
In  1847,  the 

the  bankers  a        I^  1847  both  these  accounts  were  considerably  over- 

security  for  all  drawn,    and  on  the    15th   of   December,   1847,    Mr. 
moneys  then  '  ' 

due  or  there-     Crosskill  conveyed  his  interest  in  some  gas-works,  and 

after  to  become  v? 

due,  *•  with  in-  "*' 

terest  for  the 

same  after  the  rate  of  5/.  for  every  100/.  by  the  year.'*  In  1855,  the  customer  assigned 

all  his  estate  to  trustees  for  the  benefit  of  nis  creditor,  and  his  banking  account  ceased. 

Held  that,  under  this  security,  the  bankers  were  entitled  to  compound  interest  down  to 

the  date  of  the  creditors'  deed,  but  to  simple  interest  only  afterwards. 

The  rule  of  the  Court  is  imperative,  that,  in  the  abMnce  of  any  contract  for  that 
purpose,  no  person  can,  by  acting  as  trustees,  derive  any  pecuniary  benefit  to  himself* 

Three  trustees,  two  of  whom  were  bankers,  were  empowered  to  carry  on  a  business 
and  to  borrow  money  ''from  any  bankers  or  other  persons"  for  that  purpose.  The 
bankers  made  advances  of  money  to  the  trust  at  compound  interest  fleM,  tnat,  having 
regard  to  their  fiduciaiy  character,  they  could  make  no  prefit,  and  were  entitled  to 
simple  interest  only  on  their  advances. 
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his  mill  and  foundry  and  other  property  to  Messrg. 
Bower  ^  HaU,  to  hold  by  way  of  mortgage  for  secnring 
the  payment  to  the  bankers  of  all  moneys  then  due  or 
thenceforth  to  become  due  to  them ;  in  the  first  place, 
for  SQch  sum  or  sums  as  then  were  or  thereafter  should 
be  so  due  from  WilHam  Crosskitt  on  his  separate  ac- 
count,  and  in  the  next  place,  for  such  sum  or  sums  as 
then  were  or  thereafter  should  be  so  due  from  the  firm 
of  Mahunsy  CrosshiU  ^  Co.  on  their  co-partnership 
account,  with  interest  for  the  same  after  the  rate  of  bL 
for  every  100/.  by  the  year. 

The  dealings  between  Mr.  CrosshiU  and  the  bankers 
continued,  but  Mr.  CrosshiU  having  in  1852  commenced 
a  separate  busmess  of  miller,  two  accounts  were  then 
opened  with  him  and  the  bank,  viz.,  ''  the  general  ac- 
count "  and  ''  the  mill  account." 


1863. 


Crosakilk 

V. 

Bower. 

BOWBS 

Tuursa* 


In  January y  1856,  both  these  accounts  were  greatly 
overdrawn,  and  Mr.  CrosshiU  executed  two  creditors' 
deeds,  dated  the  23rd  and  24th  of  January,  1855,  by 
which  he  conveyed  all  his  real  and  personal  estate  to 
Messrs.  Bower  ^  HaU  and  Thomas  EUery  Turner  (their 
cashier),  upon  trust  to  realize  and  pay  the  expenses,  and 
then  to  pay  the  creditors  of  Mr.  CrosshiU  rateably,  and 
to  pay  the  residue  (if  any)  to  Mr.  CrosshiU.  The  deed 
provided,  that  the  trustees  might,  **  in  their  or  his  uncon- 
trolled discretion,  continue  to  carry  on,  for  any  length  of 
time,  either  in  their  own  names  or  in  the  name  of  Mr. 
CrosshiU,  or  in  the  name  or  names  of  any  other  person 
or  persons,  so  far  as  they  lawfully  might,  as  they  should 
think  best,  all  or  any  of  the  businesses  and  trades  which 
he,  Mr.  CrosshiU,  had  theretofore  carried  on,  either  at 
Beverley  or  elsewhere,"  &c.  And  also,  that  the  trustees 
^'  might,  from  time  to  time,  pay  all  expenses  incident  to 
carrying  on  such  trades  and  businesses,  out  of  the  trust 

money 
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money  and  premises,  or  From  time  to  time  borrow  at 
interest,  and  with  or  without  any  security,  from  any 
bankers  or  other  persons,  any  sums  of  money^  which  the 
said  trustees  or  trustee  might  think  proper,  for  the 
purpose  of  carrying  on  the  said  businesses  or  paying 
creditors,  in  part  or  in  full,  or  for  any  of  the  purposes 
of  the  trusts  or  powers  therein  contained,  and  without 
the  suid  trustees  or  trustee  being,  in  any  manner,  liable 
or  accountable  for  or  by  reason  of  any  pecuniary  or  other 
loss  or  injury  which  might  happen  to  Mr,  Crosshill  or 
any  of  his  creditors  thereby/' 


On  the  execution  of  these  deeds,  Mr.  Crosshill  ceased 
to  carry  on  business,  and  he  neither  paid  into  or  drew 
out  of  the  bank  any  other  moneys,  and  the  account  was 
virtually  closed.  The  trustees  of  the  creditors'  deeds 
however  opened  two  accounts  at  the  bank,  one  called 
the  mortgage  account  and  the  other  the  general  account, 
in  the  names  of  "  The  Trustees  of  William  CrosskilV* 
They  carried  on  the  mill  business  until  1860,  and  they 
still  carried  on  the  business  of  iron  founders. 

Accounts  were  furnished  by  the  trustees  to  Mr.  Cross^ 
kUl  in  October,  1861,  when  it  appeared  that  they  had 
kept  their  banking  accounts  with  Messrs.  Bower  ft 
Hall,  and  had  obtained  from  them  advances  of  money 
-for  the  purposes  of  the  trust,  for  which  the  bank  had 
charged  the  trust  estate  with  interest  at  5/.  per  cent.,  and 
.with  annual  rests.  The  right  thus  to  charge  compound 
interest  was  contested  by  Mr.  Crosshill  and  gave  rise  to 
these  two  suits. 


The  first  suit,  of  Crosshill  v.  Turner,  was  instituted  by 
Mr.  Crosshill  against  the  bankers,  for  the  execution  of 
the  trusts  of  the  creditors'  deeds  of  1855,  and  to  take 
the  accounts.     It  asked  a  declaration  that,  in  taking  the 

accounts. 
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accounts^  the  banking  firm  were  not  entitled  to  be 
credited  with  compound  interest,  but  with  simple  in* 
terest  only,  at  the  rate  of  5/,  per  cent,  per  annum  on 
the  moneys  due  to  them  at  the  date  of  the  indenture  of 
24th  of  January^  1855,  and  on  the  moneys  (if  any) 
since  advanced  by  them  to  the  trustees  of  the  same 
indenture. 


1863. 


The  second  suit  of  Bower  v.  Turner  was  instituted  by 
Messrs.  Bower  ^  Hall  against  Thomas  Ellery  Turner ^ 
Mr.  CrosskiU  and  the  new  partners  of  the  banking  firm, 
for  a  foreclosure  of  the  mortgage  of  the  1 5th  of  December ^ 
1847.  It  alleged  that  about  81,000/.  was  due  to  the 
bank,  with  interest  from  the  ^\^t  of  December ^  1861,  but 
that  Mr.  Crosskill  alleged,  that  it  was  made  up  in  part 
by  computing  compound  interest,  and  that  the  Plaintiffs 
were  not  entitled  to  compute  interest  on  that  principle. 
The  Plaintiffs  charged,  that  the  debt  was  contracted 
with  them  as  bankers,  and  that  the  balances  had  been 
properly  computed  on  the  principle  of  compound  in- 
terest, according  to  the  custom  oF  the  Plaintiffs  and 
country  bankers  generally,  and  that  with  the  knowledge 
of  Mr.  CrosskilL  The  bill  also  contained  the  following 
statement : — 

**  After  the  execution  of  the  indenture  of  the  24th 
of  January ^  1855,  the  trustees  had  not  funds  in  their 
bands  sufficient  to  enable  them,  conveniently,  to  pay  the 
interest  from  time  to  time  accruing  on  the  balances  due 
to  the  Plaintiffs  on  their  aforesaid  security,  and  therefore, 
for  the  benefit  and  convenience  of  the  trust  estate,  T  E^ 
Turner^  on  behalf  of  himself  and  his  co-trustees,  arranged 
with  the  Plaintiffs,  that  the  interest  on  the  moneys  due 
to  the  Plaintiffs,  on  their  aforesaid  security,  should  be 
continued  to  be  computed  and  added  to  the  amount  of 
the  Plaintiffs*  debt,  in  the  same  manner  as  the  same  had 
been  computed  and  added  prior  to  the  date  of  the  in- 
denture 
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denture  of  aieignment  And  in  conseqaence  of  such 
arrangement,  the  Plaintiffs  did  not  require  the  regular 
annual  payment  of  the  interest  accruing  due  to  them,  as 
would  otherwise  have  been  the  case.  The  Defendant 
W.  CrosshiU  was  aware  of  such  arrangement  and  did 
not  offer  any  objection  thereto  until  the  beginning  of  the 
present  year.'* 

''The  Plaintiffs  are  advised  and  insist  that  the  said 
T*  JE.  Turner  had  full  power,  under  the  provisions  of 
the  indenture  of  assignment,  to  enter  into  such  arrange- 
ment with  the  Plaintiffs,  and  that  the  arrangement  was 
and  is  valid  and  binding/* 

The  Solicitor-General  (Sir  R.  Palmer),  and  Mr.  Z.  J. 
HumphreySf  for  Mr.  Crosskill,  argued  that  his  banking 
account  closed  on  the  24th  of  January,  1855,  and  that 
the  balance,  being  then  ascertained,  carried  simple 
interest  only,  under  the  mortgage  deed  of  1847,  as  it 
would  in  the  case  of  the  death,  bankruptcy  or  insolvency 
of  a  customer  of  the  bank ;  JBoddam  v.  Ryley  (a) ; 
Fergusson  v.  Fyffe  (6). 

Secondly,  that  the  bankers,  being  trustees  under  the 
creditors'  deed,  could  not  borrow  of  themselves  at 
compound  interest;  that  they  could  not  derive  any 
profit  from  their  fiduciary  duties ;  Beniky  v.  Craven  (c); 
Broughton  v.  Broughton{d) ;  or  place  themselves  in  a 
position  in  which  their  interest  conflicted  with  their 
duty.  Here  the  trustees  were  dealing  with  themselves 
and  not  with  strangers,  and  they  might,  for  their  own 
interest,  postpone  the  realization  of  the  assets  and  the 
winding-up  of  the  trusts,  far  beyond  what  was  beneficial 
to  their  cestuis  que  trust. 

Mn 


(a)  I  Bro.  C.  C.  239. 
(6)  8  CL  is  Fin.  139. 
(c)  16  Bew.  75. 


(<0  5  De  G.,  M.  4^  O.  160, 
164. 
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Mr.  BaggaUay  and  Mr.  Fry  for  other  partoeni  in  the 
banking  firm. 

Mr.  Selwyn  and  Mr.  Buryy  for  Bower  5r  HaUf  argued 
that  the  mode  of  keeping  the  accounts  with  rests,  having 
been  originally  adopted  between  the  parties,  must  be 
continued  until  those  accounts  were  closed  by  payment 
of  the  balance  due;  Rufford  ▼.  Bi$hap{fl)\  Lord 
Clanearty  v.  Lafouche  (6). 

Secondly,  that  the  special  terms  of  the  deed  justified 
the  trustees  in  borrowing  from  the  bankers  on  the  usual 
terms,  and  that  they  could  not  be  said  to  have  derived 
any  profit  from  their  office,  by  advancing  money  on  the 
same  terms  as  any  other  bankers  would  have  done. 

The  SoKcitar-General  in  reply. 


18fi3. 


Caomkil^ 


The  Master  of  the  Rolls. 

The  first  question  I  have  to  determine  is,  the  propriety 
of  allowing  compound  interest  on  the  principal  secured 
by  the  mortgage.  In  considering  this  point  it  is  neces- 
sary to  see  whether  it  is  concluded  by  any  contract 
between  the  parties  themselves,  or  whether  their  deaU 
ings,  in  the  present  case,  amount  to  any  implied  agree- 
ment or  acquiescence  on  their  part.  For  this  purpose 
it  becomes  necessary,  in  the  first  instance,  to  examine 
the  mortgage  deed  of  December ,  1847,  in  conjunction 
with  the  course  of  dealing  between  the  parties  themselves. 
This  deed  conveys  certain  property  of  the  Plaintifi^  to 
Messrs.  Bower  ^  HaU,  bankers  at  Beverley,  to  hold 
the  same,  by  way  of  mortgage,  to  secure  the  payment 

of 
(a)  6  Htm.  346.  (6)  I  B«tf  4-  fi.  420. 


Fe^lU 


^2 
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of  all  moneys  then  due  or  thenceforward  to  become  due 
to  them  on  the  banking  accounts,  "  with  interest  for  the 
same  after  the  rate  of  6/.  for  every  lOOZ.  by  the  year." 

It  was  the  custom  of  Messrs.  Bower  (f  Sail  to  keep 
their  accounts  with  their  customers  at  5/.  per  cent,  making 
annual  rests,  and  Mr.  CrosskilTs  accounts  with  them 
had  been  so  kept  and  had  been  assented  to  by  him.  As 
long,  therefore,  as  he  carried  on  business,  this  was  the 
proper  mode  of  keeping  the  accounts,  and  this  continued 
down  to  the  execution  of  the  deed  of  January^  1856. 
But,  on  the  execution  of  that  deed j  he  ceased  to  carry  on 
business,  he  ceased  to  pay  any  moneys  into  or  to  draw 
any  moneys  out  of  the  bank,  his  account  ceased  as  an 
ordinary  mercantile  current  account,  and  the  final 
balance  due  to  the  bank  was  then  ascertained. 


I  am  of  opinion  that,  after  that  period  of  time,  only 
simple  interest  at  6/.  per  cent,  per  annum  can  be 
claimed  under  this  mortgage  deed,  and  that  the  Messrs. 
Bower  8f  Hall  are  not  entitled  to  take  the  account 
making  annual  rests  and  charging  interest  on  the 
balance  so  augmented,  year  by  year.  Unless  the  in- 
terest were  given  by  the  words  of  the  mortgage  deed, 
and  in  the  absence  of  any  other  agreement  for  that 
purpose,  I  am  of  opinion  that  only  simple  interest  can 
be  charged.  I  look  at  it  in  the  same  light  as  if  a 
customer,  keeping  an  account  with  the  bank,  had  died  ; 
if,  in  that  case,  no  fresh  account  had  been  opened  by  his 
executor,  all  that  the  bankers  could  have  claimed  against 
his  estate  would  have  been,  the  balance  due  at  his  death, 
which  would  be  a  mere  simple  contract  debt  and  not 
carrying  interest  at  all.  The  arrangement  between  a 
customer  and  the  bank  terminates  on  his  death,  and  in 
the  absence  of  any  contract  varying  it,  all  interest  would 
cease  at  that  period.     It  would  be  exactly  the  same  if 

the 
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the  balance  were  in  bis  favor,  and  tbe  bankers  had  died        1863. 
or  ceased  to  carry  on  business,  or  had  become  bankrupt; 
in  those  events,  the  balance  would  have  to  be  ascertained 
at  that  period  and  the  interest  would  cease.  .^ 

But  this  stoppage  of  interest  is  not  confined  to  the  case 
of  death ;  a  customer  may  say  to  his  banker  ''  I  close 
my  account  with  you  and  I  shall  have  no  further  dealings 
with  you  from  this  day/*  thereupon  the  balance  of  the 
account,  whichever  way  it  may  be,  would  have  to  be  ascer- 
tained at  that  period,  and  then  all  interest  would  cease. 
It  depends  on  the  pleasure  of  tbe  bankers,  either  to  enforce 
payment  of  the  balance  due  to  them  or  to  abstain  from 
doing  so,  or  to  obtain  such  security  for  it  as  they  may 
be  able.  If  the  last  course  were  adopted,  a  new  contract 
would  be  entered  into,  which  would  regulate  the  matter 
of  interest 

In  this  case,  the  deed  of  mortgage  is  exactly  such  a 
contract,  and  this  is  a  continuing  security  for  a  fluc- 
tuating balance,  to  be  kept  on  the  former  terms  of  cus* 
tomer  and  banker;  but  when  the  final  balance  is 
ascertained,  it  stops  the  dealings  as  between  customer 
and  banker,  and  it  provides  that  the  balance  so  ascer- 
tained shall  bear  interest  at  6/.  per  cent  per  annum;  but 
it  makes  no  direction  as  to  compound  interest  or  annual 
rests,  and  it  contains  no  reference  to  any  custom  of 
bankers.  It  is  the  contract  between  the  parties  which 
regulates  how  the  debt  is  to  be  secured.  As  long  as 
the  account  was  kept  as  an  open  current  account,  it 
secured  a  floating  balance,  regulated  by  the  custom  of 
bankers  and  the  dealing  between  the  bank  and  the 
particular  customer;  but  as  soon  as  the  account  was 
closed  as  a  current  mercantile  account,  then  the  balance 
ceased  to  be  the  previous  fluctuating  balance,  and  upon 
that  ascertained  balance  the  deed  gives  only  5L  per 

cent 
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cent,  per  anDum.  After  that,  the  account  remained  open 
for  the  purpose  of  liquidation,  but  not  for  the  purpose 
of  receiving  or  paying  anything.  After  the  24th  of 
January f  1855,  as  I  understand  the  evidence,  Messrs. 
Bower  ^  Hall  would  not  have  honored  any  cheque 
drawn  by  Mr.  CroaskiU,  and  to  have  enabled  him  to  do 
so,  a  fresh  and  distinct  account  must  have  been  opened 
between  him  and  the  bank. 


It  is  argued,  on  behalf  of  the  Defendants,  that  a 
bankers'  account  is  not  closed  until  it  is  paid,  and  this 
is  undoubtedly  true,  in  one  sense  of  the  term,  but  its 
character  is  essentially  altered.  When  a  merchant  who 
keeps  an  account  current  with  his  banker  dies,  it  ceases 
to  be  a  common  mercantile  account  current,  and  becomes 
a  simple  contract  debt  due  from  his  estate,  on  which,  in 
the  absence  of  any  contract,  no  interest  can  be  charged. 
It  is  true  that,  in  many  cases,  a  question  of  some  nicety, 
in  point  of  fact,  might  arise,  as  to  whether  the  account 
was  closed  or  not,  in  the  sense  in  which  I  have  used  the 
term,  and  this  question  the  Court  might  have  to  de* 
termine  on  evidence;  but,  in  the  present  case,  no  difficulty 
arises  on  this  point,  for  it  is  the  common  case  that,  in 
the  sense  in  which  I  have  explained  the  term,  the 
account  was  closed  with  the  execution  of  the  deed  of 
24th  of  January,  1855,  after  which  time,  it  is  regulated 
by  the  mortgage  deed,  which  gives  simple  and  not 
compound  interest  at  5L  per  cent,  per  annum. 


On  this  point,  the  deed  of  January,  1855,  has  no 
application ;  it  has  a  distinct  and  important  application 
to  the  question  of  the  interest  to  be  allowed  for  moneys 
raised  by  the  trustees ;  but  it  contains  nothing  that  can 
affect  the  question  as  to  whether,  on  the  balance  secured 
by  the  mortgage  deed,  interest  is  to  be  calculated  at 
compound  interest  or  at  simple  interest. 

This, 
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This,  which  I  consider  to  be  the  principle  regohting 
the  accounts  of  this  character,  is»  in  my  opinion,  very 
distinctly  laid  down  by  the  authorities  on  this  subject. 
The  case  of  Fergussan  y.  F^e{a),  is  the  only  one  of 
those  cited  to  me  which  it  is  necessary  to  refer  to.  In 
that  case,  the  House  of  Lords  held,  that  the  account 
between  a  customer  and  his  banker  in  Jiidia  was  closed, 
for  the  purpose  of  compound  interest,  on  the  death  of 
the  customer.  It  is  true  that,  in  that  case,  the  customer 
had  become  of  unsound  mind  in  1793,  when  the  balance 
was  in  his  favor;  but,  as  the  bank  had  rendered  an 
account  on  his  death  in  1810,  charging  themselves  with 
compound  interest  up  to  that  time  and  admitting  a 
certain  balance  to  be  then  due  from  them,  they  were 
bound  by  that  account,  which  they  did  not  contest,  and 
therefore  nothing  turned  on  the  rate  of  interest  during 
that  period,  but,  from  1810,  the  bankers  were  held  to  be 
liable  only  for  simple  interest,  and  it  was  distinctly  laid 
down,  in  that  case,  that  no  title  to  compound  interest 
could  exist  without  a  contract  or  a  custom,  and  their 
Lordships  also  held  (which  is  the  more  important,  as  it 
related  to  a  case  which,  being  in  Indian  was  one  to 
which  the  usury  laws  then  in  force  did  not  apply),  that 
a  valid  custom  for  compound  interest  could  not  exist, 
except  in  mercantile  accounts  for  mutual  transactions. 
If  this  remark  be  considered  as  confined  to  this  country, 
at  a  time  when  the  usury  laws  were  still  in  force,  it  is  to 
be  observed,  that  the  repeal  of  those  laws  does  not  make 
a  custom  valid  which  was  invalid  before, nor  is  any  custom 
attempted  to  be  proved,  in  this  case,  for  the  charging  of 
compound  interest  when  the  account  ceases  to  be  an  ac- 
count current  for  mutual  transactions.  Custom,  there- 
fore, cannot  be  set  up,  in  this  case,  and  contract  there  is 
none. 

It 
(a)  8  a.  4-  Fin,  139. 
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It  is  said  that  this  view  of  the  matter  is  inconsistent 
with  other  decided  cases,  and  I  am  referred  to  Rufford  v. 
Bishop  (a),  and  to  Lord  Clancarty  v.  Latouche  {b).  If 
this  were  so,  I  should  be  compelled  to  follow  the  de- 
cision of  the  House  of  Lords ;  but,  in  truths  the  cases 
are  not  inconsistent. 


Rufford  V.  Bishop  (a),  only  decided  that,  in  a  case 
between  customer  and  banker,  where  the  account  was 
kept  with  annual  rests,  and  a  mortgage  had  been  given 
for  the  fluctuating  balance,  which  might  be  due  between 
the  banker  and  his  customer  at  the  close  of  their  account, 
it  was  perfectly  legal  that  the  final  balance,  though  kept 
at  compound  interest,  should,  when  ascertained,  be 
charged  on  the  lands.  All  that  this  case  determines  in 
favor  of  Messrs.  Bower  §f  Hall  is,  that  the  mortgage 
given  in  1847  is  a  good  mortgage  for  the  balance  due 
from  the  Plaintiff  in  JantLary^  1865,  although  that 
balance  consisted  partly  of  principal  and  partly  of 
interest  calculated  with  annual  rests,  which  is  admitted 
on  both  sides  to  be  correct.  But  the  point  I  am  now 
considering,  viz.,  whether,  after  the  final  balance  had  been 
ascertained,  the  interest  could  still  go  on  and  be  calcu- 
lated at  compound  interest,  did  not  arise  in  that  case, 
at  least  it  was  not  contended  for,  and,  as  far  as  the  words 
of  the  judgment  go,  would  seem  to  be  negatived  by  the 
words  used  by  Sir  John  Leach. 

In  Lord  Clancarty  v.  Latouche  {b\  the  point  I  am 
now  considering  does  not  seem  to  have  been  argued, 
and  as  far  as  may  be  gathered  from  the  Lord  Chan- 
cellor's judgment,  he  treated  the  matter  solely  as  an 
account  between  Mr.  Conolly^  who  had  died  in  1803,  and 

the 
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the  Defendants,  the  bankers.  The  decree  in  the  cause 
was  made  five  years  after  his  decease,  and  the  Master^s 
report,  allowing  compound  interest  on  the  balance  due 
at  his  death,  had  been  disallowed  by  the  Lord  Chan- 
cellor. After  this,  the  Master  made  a  fresh  report, 
finding  a  large  balance  due  to  the  estate  of  Mr.  Conolly; 
the  case  came  before  the  Court  on  exceptions  and  on 
a  petition  to  the  Lord  Chancellor  to  rehear  his  former 
order,  and  on  that  occasion,  the  Lord  Chancellor  varied 
his  order  and  directed  the  accounts  to  be  taken  with 
annual  rests,  on  the  assumption  that  Mr.  Conolly  must 
be  taken  to  have  agreed  at  the  end  of  each  year,  that 
this  interest  should  be  treated  as  capital.  It  certainly 
does  seem  as  if  the  Court  had  made  no  distinction 
in  the  mode  of  taking  the  accounts  before  and  after  Mr. 
Conolly  8  Ae9Xh\  but  judging  from  four  lines  in  page 
429,  it  does  appear  that  the  executors  of  Mr.  Conolly 
had  carried  on  the  account  with  the  bankers  on  the 
same  principle  as  a  mutual  account  current,  and  also 
that  it  was  for  their  interest  that  the  account  should  be 
continued  on  the  same  principle,  as  they  had  made 
advances  by  which  the  principal  had  been  reduced. 
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Lord  Manners  says  (a),  '^  In  directing  the  accounts  I 
am  much  inclined  to  adopt  the  principle  on  which  the 
Defendants  furnished  the  accounts;  it  is  so  far  fair  that 
the  Plaintifis  "  (that  is,  the  executors  of  Mr.  Conolly) 
**get  interest  on  their  advances  by  their  being  applied  to 
reduce  the  principal.'* 


On  the  first  point,  therefore,  viz.,  the  manner  in  which 
the  account  of  the  mortgage  debt  is  to  be  calculated,'  I 
am  of  opinion,  that  in  making  the  decree  for  foreclosure 
or  redemption,  the  debt,  consisting  of  principal,  interest 

and 
(a)  1  Bal/4-B.  429. 
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and  costs,  is  to  be  ascertained  by  calculating  simple 
interest  at  61.  per  cent  per  annum  from  tbe  24th  of 
January,  1866. 

Tbe  second  point,  on  which  tbe  question  of  whether 
interest  is  to  be  allowed  with  yearly  rests,  arises  in  this 
way :— the  trustees,  in  order  to  carry  on  and  manage  tbe 
business  which  were  intrusted  to  them  by  the  deed  of 
24th  ot  January f  1866,  had  large  powers  of  borrowing 
money  from  bankers;  and  if  they  had,  when  occasion 
required  it,  opened  an  account  with  a  banker  and 
pbtained  an  advance  on  the  usual  bankers'  terms,  of 
calculating  interest  at  6/.  per  cent,  with  compound  in* 
terest,  it  would  have  been  difficult  to  have  held  that 
they  were  not  entitled  to  charge  this  against  the  Plain-* 
tiff;  but  tbe  difficulty  here  arises  from  the  circumstance, 
that  they  are  both  trustees  and  bankers,  and  that,  in 
their  character  of  trustees,  they  have  borrowed  money 
from  themselves  in  their  character  of  bankers,  and  that 
they  have,  as  bankers,  charged  themselves,  as  trustees, 
with  interest  at  6/,  per  cent,  on  the  annual  balance  to 
the  debit  of  themselves,  as  trustees,  in  the  books  of  the 
bank,  such  account  of  balance  being  composed  of 
principal  and  interest. 

The  question  is,  whether,  having  undertaken  the  office 
of  trustees,  it  was  open  to  them  to  adopt  this  course* 
It  is  argued  that,  in  fact,  the  PlaintiflTs  estate  had  .the 
benefit  of  this  course  of  proceeding,  and  tha^  if  tbe 
money  had  been  obtained  from  any  other  banker,  it 
would  have  been  upon  less  advantageous  terms,  or 
fettered  with  securities,  impediments  and  difficulties 
which  would  have  been  very  injurious  to  the  trades.  I 
think  the  rule  of  this  Court  is  imperative,  that,  in  the 
absence  of  any  contract  for  that  purpose,  no  person  can, 
by  acting  as  a  trustee,  derive  any  pecuniary  benefit  to 

himself. 
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hifhseir.  The  cases  are  very  numerous,  the  principle  is 
clearly  laid  down  in  them,  and  is  of  universal  applica- 
tion.  It  is  well  expounded  in  the  case  of  Broughton  v. 
Broughion{a\  which  was  cited  to  me,  where,  after 
stating  the  rule  fully  and  as  applicable  to  dl  cases,  the 
Lord  Chancellor  obaerves,  "  the  result  therefore  is,  that 
no  person  in  whom  fiduciary  duties  are  vested  shall 
make  a  profit  of  them  by  employing  himself." 
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In  this  case,  Messrs.  Bower  ^  Hall^  the  trustees,  have 
sought  to  make  a  profit  of  their  fiduciary  duties,  by 
employing  themselves  as  bankers,  and  by  advancing,  in 
that  character,  money  to  be  repaid  at  compound  interest. 
In  the  absence  of  a  contract  for  that  purpose,  either 
express  or  implied,  I  am  of  opinion  that  they  are  not 
entitled  so  to  do. 


I  have  theti  to  exatnide  whether  there  exists  any 
contract  express  or  implied  enabling  them  so  to  do. 
The  only  express  contract  between  the  Plaintifl'  and 
Defendants  is  the  deed  of  24th  of  January ,  1856,  and 
the  passage  in  it  which  bears  on  this  subject  is  the 
following  [see  ante,  p.  87].  The  clause  I  have  read 
does  not,  iti  my  opinion,  justify  the  trustees  in  lending 
to  themselves,  and  I  cannot  look  at  this  case  in  any 
difi*erent  point  of  view  than  I  should  do,  if  the  trustees 
had  been  private  gentlemen  instead  of  being  bankers, 
the  same  duties  attach  to  them  and  they  are  under  the 
same  obligations.  The  power  to  borrow  from  any 
banker  does  not  mean  that  they  could  themselves,  as 
bankers,  advance  ihe  money.  It  may  be,  for  aught  the 
Court  can  now  ascertain,  that  from  other  bankers  they 
might  have  obtained  an  advance  at  simple  interest,  or 
that  they  might  have  obtained  a  loan  from  persons  not 

bankers, 
(a)  5  De  G.,  M.  4  O.  164. 
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bankers,  who  might  have  advanced  funds  at  simple  in- 
terest at  5/.  per  cent,  on  such  security  as  the  estate  of 
Mr.  Crosskill  in  their  hands  could  have  afforded. 
Whether  this  be  so  or  not  cannot  be  now  ascertained, 
for  the  trustees  have  not  made  the  attempt,  but  have 
considered  themselves  justified  in  advancing  the  money 
required.  But  this  very  impossibility,  of  ascertaining 
whether  it  was  or  not  necessary  to  do  so,  shews  the 
reason  of  the  rule.  In  order  to  entitle  them  to  do  so, 
the  deed  ought  expressly  to  have  authorized  them,  as 
bankers,  to  advance  such  moneys  as  they  might  think 
fit  in  the  ordinary  manner  of  an  advance  of  bankers  to 
customers ;  but  the  deed  contains  no  such  power.  The 
consequence  is,  that  there  is  no  express  agreement 
authorizing  the  trustees  to  advance  money  at  compound 
interest  to  carry  on  the  concerns  intrusted  to  them. 


I  have  then  to  consider  whether  there  be  any  implied 
agreement  to  this  effect.  The  only  agreement  that 
could  be  implied,  in  the  circumstances  of  this  case,  and 
indeed  the  only  implied  agreement  that  is  alleged  by  the 
Defendants  is,  the  knowledge  of  the  Plaintiff  that  they 
were  so  kept  and  his  acquiescence  in  their  being  so 
kept.  If  this  fact  had  been  established,  I  should  have 
adopted  the  conclusion  come  to  by  Lord  Manners  in 
Lord  Clancarty  v.  Latauclie(a\  and  I  should  have  held 
that  Mr.  Crosskill  was  bound,  by  seeing  the  accounts  so 
kept  and  making  no  objection  on  the  subject,  to  admit 
the  claim.  But,  on  examining  the  evidence  on  this 
point  it  appears,  that  Mr.  Crosskill  deposes,  positively, 
to  his  total  ignorance  of  the  fact  that  the  accounts  veere 
so  kept,  until  the  accounts  were  furnished  on  the  7th  of 
October f  1861,  and  that  he  thereupon  immediately 
objected  to  them.     On  the  other  hand,  the  evidence  on 

the 
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the  part  of  the  Defendants  wholly  fails  in  establishing 
any  knowledge  in  the  Plaintiff  that  the  accounts  were 
so  kepty  and  as  the  burthen  of  proof  lies  on  the  De- 
fendants to  establish  this  fact,  I  should,  even  in  the 
absence  of  any  express  denial  on  the  part  of  the  Plain- 
tiff, be  unable  to  come  to  the  conclusion  that  he  had  so 
acquiesced. 
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With  regard,  therefore,  to  this  second  point,  as  to  the 
mode  of  calculating  interest,  I  am  compelled  to  hold, 
that,  by  law,  the  trustees  are  not  entitled  to  claim  more 
than  simple  interest  at  6/.  per  cent,  on  the  sums  ad- 
vanced by  them,  and  that  no  agreement  express  or 
implied  exists  which  entitled  them  to  do  otherwise. 


COTCHING  V.  BASSETT.  1862. 

Dec.  3,  4,  9. 
rpHE  Plaintiffs  were  the  lessees  of  a  house  and  pre-  Any  alteration 
■*■     mises,  being  No.  32,  on  the  east  side  of  Wood  iigbu!^*S^ 

Street^  Cheapside.  though  not 

prejudicial  to 
the  owner  of 

The  Defendant  was  the  owner  of  the  adjoining  house  J^®  ■«rvient 

J  **  tenant,  gives 

and  premises  on  the  north,  being  No.  33,  in  the  same  him  a  right  to 
_4__  _^  obstruct  them. 

^^^^^  The  owner 

of  a  dominant 

The  Plaintiffs'  and  Defendant's  premises  both   con-  the  course  of 

sisted  of  houses  abutting  on  the  street,  with  a  yard  at  re-building, 

111  1  ,  «  ;  «^         ^        matenally 

the  back  separated  by  a  wall  some  twelve  or  fifteen  feet  altered  his 

high.    On  the  Plaintiffs'   yard  there  were  buildings  [Sf^^^^e' 

about  ten  feet  high  at  a  distance  of  six  and  a  half  feet  after  commu- 

^  nication  with 

from  the  owner  of 
the  servient 

tenemrnty  and  with  the  knowledge  and  under  the  inspection  of  his  surveyor,  but 

without  any  express  agreement.     Held,  that,  in  equity,  the  lights,  as  altered,  could 

not  be  interfered  with,  and  a  perpetual  injunction  was  granted. 
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1862.  fro°^  ^^^  P^^rty  wall.  And  on  the  DefendaBt\B  yard, 
there  were  baildings  whose  heights  varied  from  thirteen 
feet  to  twenty-three  feet.  The  open  space  abore  theses 
Ba88£tt.  buildings  in  the  yards  afforded  light  and  air  to  the 
backs  of  the  two  houses  and  to  the  back  premises* 
The  Plaintiffs'  lights  derived  from  the  Defendant's  pre-^ 
mises  were  admitted  to  be  ancient  lights.  It  is  alsa 
necessary  to  state,  that  the  Plaintiffs'  yard  was  shut  in 
on  the  south  and  east  by  walls  about  forty-seven  feet 
high. 

In  1861,  the  Plaintiffs  were  desirous  of  ve-buildingc 
their  premises  and  of  altering  tlieir  ancient  lights,  and 
plans  were  prepared  by  Mr.  Laws  their  architect,  whick 
were  submitted  to  Messrs.  Tillott  ^  Chamberlain,  the 
Defendant's  architects,  but  they  did  not  concur  and  no 
final  agreement  was  come  to  on  the  subject. 

In  addition  to  this,  the  Plaintiffs,  who  were  also 
tenants  of  No.  33,  were  desirous  of  extending  their  occu- 
pation to  Lady 'day  f  1862,  in  order  to  enable  them  to  make 
the  contemplated  alterations  in  No. 32.  After  some  nego- 
tiation, the  Plaintiffs  and  Defendant  signed  an  agreement, 
dated  the  4th  of  October,  1861,  by  which  it  was  agreed 
as  follows : — ^*  That  the  Plaintiffs,  in  consideration  of 
the  Defendant  allowing  the  Plaintiffs  to  continue  tenants 
of  the  premises.  No.  33,  Wood  Street,  from  the  29th 
day  of  September,  1861,  to  the  24th  day  of  March,  1862, 
would  forthwith  pull  down  and  re-build  the  party  wall 
between  Nos.  32  and  33,  Wood  Street,  in  accordance 
with  the  plan  and  section  thereto  annexed,  on  a  good, 
solid  and  sufficient  concrete  foundation,  it  being  at  the 
same  time  understood,  that  the  east  end  of  such  party- 
wall  should  be  of  the  same  thickness  in  extent  as  the 
portion  of  the  party-wall  adjacent  to  it  westwaid.  And 
further  that  they  would  build  up  all  flues,  &c.,  &c." 

And 
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And  farther,  ''cfaat  they  (the  PlaintiflB)  woald  not  I862» 
encroach  upon  or  attempt  to  interfere  with  any  legal  or 
other  rights  of  the  Defendant ;  and  that  they  would  not 
interfere  with  the  Defendant's  rights  (if  any)  to  raise  Bamitt. 
the  eastern  portion  of  the  party-wall  between  the  then 
present  lead  flats."  The  Plaintiffs  agreed  to  pay  160/. 
for  rent;  and  also  that  they  would  complete  the  whole 
of  the  work  thereinbefore  specified,  or  referred  or  in- 
cident thereto,  before  the  24th  day  of  March,  1862,  to 
the  entire  satisfaction  of  Messrs.  Tillott  ^  Chamberlain 
and  Mr.  LaiM. 

In  the  same  month  of  October,  1861,  the  Plaintiffs 
pulled  dowti  and  re^buili  the  back  premises,  and  the 
imprdvements  were  completed  by  Lady-day,  1862. 
During  the  progress  of  tiie  work,  it  was  constantly  in- 
spected by  the  Defendant's  architect  Mr.  Tillott^  and 
there  being  a  high  wall  of  about  forty-seven  feet  high  to 
the  south  of  the  Plaintiffs'  premises,  and  the  party-wall 
of  fourteen  feet  igxi  inches  at  the  north,  a  line  of  light 
was  drawn  from  the  top  of  that  wall  on  the  south  to  the 
top  of  the  party-wall  on  the  north,  above  which  it  was 
settled  by  TillaU,  Law  and  the  builder^  that  the  Plain- 
tiffs' elevation  should  not  transgfess* 

The  Plaintiffs'  alterations  and  improvement  were  com- 
pleted by  Lady-day,  1862,  and  thereby  the  buildings 
in  the  Plaintiffs'  yard  were  raised,  though  not  above  the 
line  of  light  before  alluded  to,  and  the  Plaintiffs'  ancient 
lights  were  considerably  varied  and  increased. 

On  the  16th  of  July,  1862,  the  Defendant  gave  the 
Plaintiffs  notic^,  under  the  Metropolitan  Building  Act, 
(18  &  ISr  VieL  c.  122,)  of  his  intention,  at  the  end  of 
three  months,  to  raise  the  party-wall  between  No.  32  and 
No.  33,  to  a  height  of  thirty-four  feet  ten  inches  above 
the  level. 

The 
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The  Plaintiffs  instituted  this  suit  in  October,  1862, 
alleging  that  this  would  most  seriously  obstruct  the 
access  of  light  and  air  to  their  premises,  and  praying 
an  injunction  to  restrain  the  Defendant  from  raising  the 
party-wall. 

Mr.  Southgate  and  Mr.  A.  O.  Marten,  for  the  Plain- 
tiffs, argued,  first,  that  the  Defendant  bad  acquiesced  in, 
encouraged  and  sanctioned  the  alterations  made  by  the 
Plaintiffs  in  the  ancient  lights,  upon  the  faith  of  which, 
the  Plaintiffs  had  made  a  great  outlay  in  re-building 
and  altering  their  premises.  That  consequently  the 
Defendant  was  precluded,  in  equity,  from  insisting  that 
the  Plaintiffs  by  altering  their  ancient  lights  had,  at 
law,  forfeited  all  right  to  them  ;  The  East  India 
Company  v.  Vincent  (a)  \  Lewes  v.  8utton(b);  Short  v. 
Taylor  (c);  Bankart  v.  Houghton  {d);  The  Duke  of 
Devonshire  v.  JE^lin  (e) ;  Rochdale  Canal  Company  v. 
King  (/) ;  Somersetshire  Canal  Company  v.  jffiar- 
court  {g)  ;  Duke  of  Beaufort  v.  Patrick  (A) ;  Mold  v. 
Wheatcroft  (i) ;  Powell  v.  Thomas  (A). 

Secondly,  that  at  all  events,  upon  the  Plaintiffs'  re- 
storing or  undertaking  to  restore  the  ancient  lights  to 
their  former  state,  the  Court  would  then  restrain  the 
Defendant  from  interfering  with  them;  Hutchinson  v. 
Copestake(l)'j  Jones  r.Tapling  (m);  Binckes  y.Pash(n); 
Cooper  V.  Huhbuck  (o) ;  Renshaw  v.  Bean  {p) ;  and  see 
Weatherly  v.  Ross  (q), 

Mr. 

(fl)  2  Atk.  82.  (A)  6  Hare,  300. 

(6)  5  Ve».  687.  (/)  9  C.  B.  Rep.  (N.  S.)  863. 

(c)  2  Eg.  Ca.  Ab.  522.  (m)  11   C.  B.  Kep.  (N.  S.)  p. 

{d)  27  Beav. 425.  298. 

(e)  1 4  Beav.  632.  (n)  1 1  C.  B.  Rep,  (N.  S.)  324. 

(/)  16  Beav.  630.  (o)  30  Beav.  160,  and  12  C.  B. 

(g)  2DeG.Sf  J.  696.  (N.  S.)  456. 

(A)  17  Beav.  60.  (;,)  18  Q.  B.  Rep.  112. 

(t)  27  Beav.  510.  (g)  1  Hem.  ^  M.  349. 
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Mr.  Baggallay  and  Mr.  De  Gex^  for  the  Defendant,  1862. 
argued  that  the  Defendant  had  in  no  way  assented  to 
the  alteration  of  the  ancient  lights ;  that  the  Plaintifl^ 
had  varied  and  extended  them  in  their  own  wrong,  Basibtt. 
knowing  that  they  had  no  right  so  to  do  ;  that  they  must 
therefore  take  the  consequences  of  the  wrongful  act; 
Clare  Hall  v.  Hardey  (a). 

Secondly,  that  all  the  Defendant's  rights  had  been 
expressly  reserved  to  them  by  the  terms  of  the  agree* 
ment,  by  which  the  Plaintiffs  agreed,  "  that  they  would 
not  encroach  upon  or  attempt  to  interfere  with  any  legal 
or  other  rights  of  the  Defendant,  and  that  they  would 
not  interfere  with  the  Defendant's  rights  (if  any)  to 
raise  the  eastern  portion  of  the  party-wall  between  the 
then  present  lead  flats/' 

Thirdly,  that  by  the  alteration  of  the  ancient  lights, 
the  Defendant  had  acquired,  at  law,  a  right  to  block 
out  the  whole,  and  that  there  was  no  equity  to  restrain 
the  exercise  of  this  legal  power ;  Oarritt  v.  Sharp  (6) ; 
Moore  v.  Rawson  (c). 

Mr,  Soutbgate,  in  reply,  cited  Dann  v.  Spurrier  (cf ). 


The  Master  of  the  Rolls. 

The  question  in  this  case  is,  whether  the  Plaintiffs        Dec.  9. 
are  entitled  to  an  injunction  to  restrain  the  Defendant 
from  raising  the  party-wall  between  No.  32  and  No.  33, 
Wood  Streelf  Cheapside. 

The  Plaintiffs  are  the  lessees  of  No.  32,  and  the  De- 
fendant 

(a)  6  Hare,  273.  (c)  3  Bam,  4-  Cr.  332. 

(6)  3  Adol,  i  EU.  325.  {d)  7  Ve$.  231-^. 
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1862.  fendant  is  the  owner  of  No.  33.  The  Plaiotiffs  were 
also  lessees  of  No.  33,  their  tenancy  of  which  expired  at 
Michaelmat,  1861,  but  which  was  extended  to  Lady-^Iay, 
1862,  in  order  to  enable  the  Plaintiffs  to  make  certain 
alterations  in  No.  32.  At  the  back  of  these  premises 
were  two  yards  separated  by  a  continuation  of  the  party-* 
wall  some  twelve  or  fifteen  feet  high.  The  Plaintiffs 
wanted  to  alter  their  ancient  lights  looking  into  the  back 
yard  and  improve  their  premises.  According  to  the  latest 
decisions,  if  they  had  done  so  without  the  sanction  and 
permission  of  the  Defendant,  the  Plaintiffs  would  bate 
lost  their  right  to  preserve  their  own  ancient  lights,  and 
the  Defendant  would  have  acquired  what  he  did  not  be- 
fore possess,  namely,  the  right  of  raising  his  party*wall 
to  any  height  and  of  excluding  all  the  Plaintiffs'  light. 

In  fact,  the  present  state  of  the  law  would  seem  to 
establish,  that  any  alteration  in  ancient  lights,  although 
not  prejudicial  to  the  neighbour,  gives  the  neighbour  a 
right  to  obstruct  them,  and  that  no  person  possessing 
lights  overlooking  a  neighbour's  property  can  alter 
them,  in  any  respect,  without  the  permission  of  the 
neighbour. 

In  this  state  of  the  law,  and  before  taking  any  steps, 
the  Plaintiffs  applied,  by  their  surveyor,  to  the  Defendant, 
for  his  permission  to  make  certain  alterations  and  im- 
provements in  his  premises ;  thereupon  several  interviews 
took  place  between  the  surveyors  of  the  Plaintiffs  and 
the  Defendant,  and  these  ultimately  ended  in  an  agree- 
ment of  the  4th  of  October,  1861,  executed  by  both 
parties  [see  antej  p.  102]. 

Thereupon  the  Plaintiffs  proceeded  to  effect  their 
improvements,  which  they  completed  by  Lady-day, 
1862,    They  were  examined  all  along  by  TiUMf  and 

were 
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were  so  arranged  as  not  to  exclude  Defendant's  ligbt, 
and  there  being  a  high  wall  to  the  south  of  Plaintiffs' 
premises,  they  drew  a  line  of  light  from  the  top  of  that 
wall  to  the  top  of  the  party*waU  which  divided  the  yards, 
in  order  that  no  part  of  Plaintiffs'  eleyation  might  trans- 
gress heyond  that  line  of  light  This  was  settled  by 
TiUoti,  Laws  and  the  builder. 

Soon  after  this  and  in  May  following^  the  Defendant 
gare  notice  of  his  intention  to  raise  this  party-wall 
between  the  two  yards,  thereby  wholly  exelading  all 
the  light  from  the  north  from  entering  the  Plaintiffii' 
windows  which  look  east  and  those  which  look  north, 
and  in  fact  making  them  quite  dark. 

The  Defendant's  case  is,  that  the  Plaintiffs,  by  this 
coarse  of  proceeding  which  they  have  adopted,  have 
conferred  on  him  a  right  which  he  admits  be  did  not 
before  possess,  namely,  that  of  excluding  all  the  Plain* 
tiffs'  light,  by  raising  the  party-wall  to  any  height  he 
pleases.  If  the  Defendant  be  entitled  to  any  such  right, 
after  the  communication  took  place  between  the  parties 
and  the  agrecmefit  of  the  4th  of  October ,  1861,  it  would 
be  necessary  for  him  to  shew  that  he  very  plainly  and 
distinctly  intimated  this  intention  to  the  Plaintiffs,  after, 
at  their  request,  they  were  permitted  by  the  Defendant 
to  make  the  improvements  designed  and  approved 
of  by  hi&  surveyor. 

The  Defendant  refers  to  the  agreement  of  the  4th  of 
October^  1861,  and  says  that  the  words  that  the  De- 
fendant *^  will  not  interfere  with  the  Defendant's  rights, 
(if  any),"  were  intended  to  meet  this  case.  If  the  De- 
fendant really,  at  the  time,  intended  to  use  the  privilege 
to  be  acquired  by  the  acts  of  the  Plaintiffs,  as  I  have 
alatedy  it  waa  iacumbent  on  him  to  express  this  clearly. 

This 
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1862.  This  is  certainly  not  done  by  these  words  in  the  agree- 
ment. Prima  facte  they  mean  rights  then  existing, 
that  is,  at  the  date  of  the  agreement,  and  not  rights  to 
be  acquired  by  reason  of  the  acts  of  the  Plaintiffs.  Mr. 
Tillott  says,  they  were  introduced  for  this  purpose,  but 
the  solicitor  who  prepared  this  agreement  does  not  say 
so,  and  I  am  confident  that  any  solicitor  of  this  Court 
would,  in  drawing  this  agreement,  if  he  had  intended 
such  a  serious  consequence  to  follow,  have  made  this 
clear.  The  solicitor  is  not  called  to  give  evidence  and  it 
rests  on  Mr.  Tillott^s  assertion  expressly  contradicted  on 
the  other  side. 

My  opinion  is,  that  the  words  do  not  bear  that 
meaning  and  cannot  be  so  construed,  even  in  the 
absence  of  express  contradiction  on  the  other  side.  A 
priori,  it  would  be  supposed  that  so  serious  a  con- 
sequence must  have  been  fully  discussed  by  both  sides, 
if  it  had  entered  into  their  minds.  But  it  is  manifest, 
on  the  evidence  on  both  sides,  that  no  such  right  to  be 
acquired  by  the  act  of  the  Plaintiffs  was  made  the 
subject  of  conversation  between  the  parties.  The  only 
passage  which  tends  in  that  direction  is  in  Mr.  Tillott's 
affidavit,  in  which  he  says  :— 

'4  deny  that  I  acquiesced  in  such  last  proposal  of  Mr. 
Charles  Laws,  and  I  say  that  I  always  objected  to  the 
Plaintiffs  raising  the  said  buildings  above  their  original 
height,  and,  at  one  or  more  of  the  said  interviews,  I 
distinctly  told  the  said  Charles  Laws  that  if  the  Plain- 
tiffs should  open  any  additional  lights  in  the  said 
building,  the  Defendant  would  insist  upon  and  exercise 
his  right  of  raising  the  party-wall  to  a  greater  height 
than  its  then  existing  height" 

This  at  best  is  ambiguous,  and  is  expressly  con* 
tradicted  by  the  witnesses  on  the  other  side.     When 

I  contrast 
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I  contrast  this  with  the  reply  given  by  Mr.  Laws  and  1862. 
with  the  acknowledged  facts  of  the  case,  I  feel  con- 
vinced that  this  remark  was  never  said  in  such  a  manner 
as  to  convey  to  the  mind  of  the  Plaintiffs  or  their  agents 
the  meaning  now  sought  to  be  attached  to  it.  The  whole 
course  of  proceeding  is  wholly  inconsistent  with  any  such 
meaning  having  been  conveyed  to  the  Plaintiffs.  In 
the  first  place  there  was  the  letter  of  the  5th  of  September ^ 
1861 ;  then  four  plans  were  submitted  before  the  agree- 
ment of  the  4th  of  October,  1861 ;  these  plans  shewed 
an  obvious  alteration  of  the  ancient  light.  If  the  De<- 
fendant  at  that  time  intended  to  obtain  an  advantage  not 
then  possessed  by  him,  and  to  derive  it  by  reason  of  the 
acts  which  the  Plaintiffi^  might  be  induced  to  performi 
it  was  incumbent  on  him  to  express  this  to  the  Plaintiffs 
in  such  a  manner  as  that  it  could  not  be  misunderstood. 
The  Plaintiffs  would  have  been  obviously  devoid  of  sense 
to  have  laid  out  a  large  sum  of  money  for  the  purpose 
of  depriving  themselves  of  an  easement  of  great  value, 
which  was  then  to  become  unavailable.  They  would 
be  spending  much  money  to  deprive  themselves  of  a 
right,  with  a  doubtful  chance  of  regaining  that  right,  by 
spending  as  much  more  to  undo  all  that  they  had  done. 
It  is  impossible  to  impute  to  a  reasoning  being  such  an 
intention.  It  is  manifest,  therefore,  that  the  Plaintiffs  did 
not  so  understand  it,  and  that  they  believed  that  they 
had  the  Defendant's  sanction  for  doing  what  they  did. 

Not  merely  is  this  so,  but  the  conduct  of  Mr.  TiUoti 
throughout  is  inconsistent  with  a  notice  of  such  an  in- 
tention as  is  now  asserted  having  been  given.  What  was 
the  use  of  limiting  the  height  of  the  buildings  to  the 
line  of  light,  if  the  Defendant  acquired  the  right  of 
stopping  them  all  whenever  he  chose,  by  raising  the 
eastern  end  of  the  party  wall  to  forty  feet? 

It 
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1862.  It  is  obvious  that  it  was  wholly  immaterial  to  thd 

Defendant  whether  the  Plaintiffs  did  or  did  not  interfere 
with  the  line  of  light,  if  he  intended  to  build  a  wall 
forty  feet  higher  and  if  this  were  known.  The  evidence 
shews  a  plain  case  of  dealing  on  both  sides.  Here 
the  Plaintiffii  are  applying  to  the  Defendant  for  leave 
to  improve,  then  there  is  a  meeting  of  the  surveyors,  a 
discussion  as  to  the  plan,  the  plan  is  settled  and 
executed  under  the  inspection  of  Tillott  the  Defendant's 
surveyor,  the  existing  rights  are  preserved  and  none 
on  the  Defendant's  side  are  to  be  affected  thereby.  All 
this  would  be  wholly  useless,  if  the  Defendant  not  only 
did  not  secure  the  Plaintiffs'  rights,  but  actually  thereby 
acquired  a  right  of  forfeiting  them  all.  After  this,  can 
a  Defendant  come  into  Court  and  say  **  It  is  true  I  did 
not  explain  this  myself  to  the  Plaintiffs,  nor  did  my 
solicitor,  but  still  it  was  casually  and  as  it  were  acci- 
dentally mentioned  by  ray  surveyor,  in  conversation 
with  the  surveyor  on  the  other  side,  and  therefore,  though 
he  did  not  so  understand  it,  still  I  am  entitled  to  enforce 
it  as  my  strict  legal  right?" 

One  of  two  things  is  certain,  either  the  Defendant, 
when  he  appointed  Ullott  to  communicate  with  Laws 
and  entered  into  the  agreement  of  Octo&ef,  1861,  and 
when  the  works  were  going  on,  intended  to  make  use  of 
a  power,  to  be  acquired  by  the  Plaintiffs'  act,  to  derive 
an  advantage  which  he  did  not  otherwise  possess,  or 
be  did  not  so  intend.  If  he  did  so  intend,  it  was  his 
bounden  duty  to  make  that  intention  so  clear  and 
distinct  to  the  Plaintiffs  that  it  could  not  be  mis* 
understood.  If  he  did  not  so  intend  at  that  time,  then 
the  agreement  and  the  acts  of  the  parties  shew,  that 
the  rights  of  both  parties  were  to  be  left  unaltered,  and 
that  neither  was  to  acquire  any  advantage  over  the 
other,  by  reason  of  the  works  then  contemplated. 

The 
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The  way  Lord  Eldon  puts  the  case  in  Dann  r.  1862. 
Spurrier  (a)  is  this  : — ''  I  fully  subscribe  to  the  doctrine 
of  the  cases  that  have  been  cited,  that  this  Court  will 
oot  permit  a  maOj  knowingly  though  but  passively,  to 
encourage  another  to  lay  out  money  under  an  erroneous 
opinion  of  title ;  and  the  circumstance  of  looking  on  is, 
in  many  cases,  as  strong  as  using  terms  of  encourage- 
ment; a  kssor  knowing  and  permitting  those  acts  which 
the  lessee  would  not  have  done,  and  the  other  must 
conceive  he  would  not  have  done  but  upon  an  expecta- 
tion that  the  lessor  would  not  throw  an  objection  in  the 
way  of  his  enjoymenC 

This  case,  I  think,  comes  strictly  within  the  rule  so 
laid  down,  and  that  the  Plaintiffs  are  accordingly  en- 
titled to  a  perpetual  injunction  against  the  Defendant. 

(«)  7  Fei.  235. 


MEADE  KING  t;.  WARREN.  1863. 

Jan.  13. 

TN  1841,  John  Clitaome  executed  a  voluntary  settle-  A  Toluntary 
•*■    ment  of  certain  sums  presently  mentioned,  which  foyoro/seVeral 
he  vested  in  trustees*    This  settlement  recited  that  he  persons  con- 
was  desirous  of  making  a  settlement  of  the  sums  after  Jl^'Swrizingthe 
mentioned,  in  trust  for  himself  for  life,  and  after   bis  *«»«Y  ^**' "^® 
decease,  in  trust  for  the  benefit  of  his  niece   Clara  to  revoke  the 

Catherine  Warren,  and  of  bis  sisters  Catherine  Clitiome,  ^"^^^  '^®, 

'  property  and 

Susannah  Elizabeth  Cliisome  and  Harriet  Warren,  and  agam  resettle 

his  great  nieces  Jessie  Louisa  Warren,  Catherine  Emily  ^ch^rstl!^''"* 

Worry  ^  ^°  ^^' 

should  seem 
meet.     Held, 
that  this  genera]  power  could  not  be  controlled,  and  that  an  appointment  of  the  pro- 
perty to  herself  absolutely,  to  the  exclusion  of  the  otlier  persons  entitled  under  the 
•ettlemen^y  wsa  a  good  txecution  of  the  power. 
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1863. 


Warry  and    Florence    Annette  Allen,    and    of   John 
Woolcott  Warren  in  manner  therein  mentioned. 

It  then  proceeded  to  declare  the  trusts^  subject  to  his 
life  estate;  by  which  two  sums  of  2,000/.  and  2,000/., 
part  of  the  funds,  were  to  be  held  on  certain  trusts,  and 
the  deed  proceeded  as  follows :— And  as  to  one  or  the 
first  moiety  of  and  in  the  residue  of  the  sum  of  14,350/., 
and  one  moiety  of  the  sums  of  1,600/.  and  600/. 
(thereinafler  called  the  residuary  trust  moneys,  stocks, 
funds  and  securities),  in  trust  to  pay  one-third  of  the 
annual  income  thereof  to  each  of  them  the  said  C. 
Clitsome  [since  deceased]  and  S.  E.  Clitsome  [since 
deceased],  for  their  respective  lives,  and  subject  thereto, 
to  pay  the  annual  income  thereof  to  his  niece  C.  C. 
Warren  during  her  life,  if  she  should  so  long  continue 
unmarried;  and  in  case  of  her  marriage,  to  be  paid  to 
her  for  her  separate  use,  and  in  the  event  of  her 
marrying  and  afterwards  becoming  a  widow,  the  capital 
to  be  in  trust  for  her  C  C.  Warren  absolutely.  But 
in  case  C.  C  Warren  should  marry  and  afterwards  die 
in  her  husband's  lifetime,  or  should  not  marry  at  all, 
then  the  capital  to  be  held  by  the  said  trustees  for  the 
benefit  of  such  person  or  persons  as  C  C  Warren  by 
her  will  or  codicil  should  appoint,  and  in  default  of 
appointment  and  in  case  of  her  marriage,  in  trust  for 
her  children,  in  equal  shares,  to  be  vested  interests  at 
twenty-one  as  to  sons  and  at  that  age  or  marriage  as  to 
daughters,  and  in  default  of  appointment  and  in  case 
the  Defendant  C  C  Warren  should  not  marry,  upon 
such  trusts  for  the  benefit  of  the  settlor's  three  great 
nieces  as  should  correspond  with  the  trusts  of  the  first- 
mentioned  sum  of  2,000/. 


And  as  to  the  other  or  second  and  remaining  moiety 
of  and  in  the  residue  of  the  said  sum  of  14,360/.,  and 

of 
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or  and  in  the  said  sums  of  1,600/.  and  600/.,  in  trust  to        1863. 

pay  one-third  of  the  annual  income  thereof  to  each  of 

them  the  said  C.  Clitsame  (since  deceased)  and  8.  E. 

CliUome  (since  deceased)  for  their  respective  lives,  and 

subject  thereto,  to  pay  the  annual  income  thereof  to 

C  C  TForrfn  during  her  life  for  her  separate  use.    And 

after  the  decease  of  C.  C.  Warren^  in  trust  for  her  child 

or  children  as  she  should  by  will  or  codicil  appoint,  and 

in  default  of  appointment,  for  her  children  equally. 

But  in  case  there  should  be  no  child  of  C,  C.  Warren 

who  should  acquire  a  vested  interest,  then  the  said  trust 

fund  should  be  held  in  trust  for  such  person  or  persons 

as  C,  C  Warren  by  will  or  codicil  should  appoint,  and  in 

default  of  appointment,  upon  such  trusts  for  the  benefit 

of  the  settlor's  three  great  nieces  as  should  correspond 

with  the  trusts  of  the  first-mentioned  sum  of  2,000/. 

The  settlement  contained  a  power  for  C.  C.  Warren 
(after  the  decease  of  the  settlor),  she  being  then  not 
married,  with  the  consent  in  writing  of  her  father  and 
mother  (•/'.  W.  Warren  and  Harriet  his  wife),  or  of 
either  of  them,  by  any  deed  or  deeds  by  her,  C  C 
Warren,  duly  executed,  with  or  without  power  of  revo- 
cation and  new  appointment,  to  revoke  and  make  void 
all  and  every  or  any  of  the  trusts,  powers,  provisoes, 
agreements  and  declarations  thereinbefore  contained 
and  declared  of  the  second  moiety  of  the  said  residuary 
trust  moneys  (except  the  trusts  for  the  benefit  of  the 
settlor's  two  sisters),  and  by  the  same  deed  to  declare, 
limit  and  appoint  any  other  trusts,  powers,  tec,  in  the 
place  of  the  trusts,  powers,  &c.,  so  revoked,  for  the 
benefit  of  any  person  or  persons  whomsoever  as  to  her 
should  seem  meet. 

The  settlement  also  contained  a  second  power  for 

C  C.  Warren,  in  case  she  should  survive  the  settlor  and 

VOL.  XXXII— I.  I  attain 
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attain  the  age  of  forty«*fiTe  years,  or  be  then  tuunarried 
or  a  widow,  by  any  deed,  by  ber  duly  executed,  io 
revoke  and  make  void  all  or  any  of  the  trusts,  powers, 
provisoes,  agreements  and  declarations  thereinbefore 
expressed  or  contained  of  or  concerning  the  said 
residuary  trust  moneys  (except  the  trusts  for  the  benefit 
of  the  sisters),  and  again  to  resettle  the  same  or  any  part 
or  parts  thereof,  upon  such  trusts,  to  and  for  such 
intents  and  purposes,  and  with,  under  and  subject  to 
such  powers,  provisoes,  agreements  and  declarations  as 
to  her  should  seem  meet 


The  settlor,  J.   ClUsome,  died  in  1843. 
sbters  died,  respectively,  in  1846  and  1866. 


His  two 


In  January,  1862,  C  C  Warren  attained  the  age  of 
forty-five  years,  and  she  was  still  unmarried. 

By  a  deed-poll,  dated  in  August,  1862,  C  C 
Warren,  in  execution  of  her  second  power  of  revocation, 
revoked  all  the  trusts,  &c.,  of  the  deed  of  1841,  which 
preceded  the  power,  and  she  declared  that  all  the 
residuary  moneys,  &c.,  should  thenceforth  be  held  in 
trust  for  herself,  for  her  own  use  and  benefit,  but  so 
that,  in  the  event  of  her  marrying,  it  might  be  held  for 
her  separate  use. 


C.  C  Warren  having  thereupon  required  the  trustees 
to  pay  over  the  fund  to  her,  this  special  case  was 
framed  for  the  opinion  of  the  Court  on  the  following 
points : — First.  Whether  the  second  power  extended 
to  the  entirety  of  the  funds ;  and  secondly,  whether 
C  C  Warren  was  entitled  to  appoint  the  funds  to 
herself  absolutely,  and  to  require  a  transfer  of  them,  or 
was  bound  to  make  a  re-settlement  in  favor  of  the  three 
great  nieces. 

Mr. 
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Mr.  Marten  for  the  PlaintiffSf  the  trustees. 

Mr.  Selwyn  and  Mr.  F.  Webb  for  C.  C.  Warren. 
This  appointment  is  authorized  by  the  power.  This  is 
the  case  of  a  mere  voluntary  settlement,  and  not,  as  in 
Brietow  t.  Warde  (a),  a  question  arising  on  marriage 
articles,  executory  in  their  nature,  and  which  had  been 
followed  by  a  settlement  correcting  the  unlimited  nature 
of  the  power  given  to  the  husband.  In  that  case,  the 
only  object  was,  to  secure  a  provision  for  the  wife  and 
the  issue  of  the  marriage :  it  establishes  no  general  rule. 
In  a  recent  case,  Peover  v.  HasseHjb)^  the  same  attempt 
was  made  to  cut  down  a  general  power  of  appointment 
given  to  a  husband.  There,  under  a  settlement  of  the 
wife's  estate,  a  general  power  to  appoint  to  any  person 
or  persons  was  given  to  the  husband,  if  there  should  be 
children  surviving  both  parents,  before  the  limitation  to 
children ;  a  power  in  the  same  words  was  given  to  the 
wife  in  default  of  such  children.  Sir  TT.  P.  Wood 
held,  that  the  words  being  plain,  the  husband's  general 
power  could  not  be  limited. 

In  this  case,  the  power  is  absolute  and  unlimited,  and 
there  is  nothing  which  says,  that  in  the  re-settlement 
C  C.  Warren  is  to  be  excluded.  But  if  the  power  be 
limited,  what  are  the  limits  and  who  are  the  persons  in 
whose  favor  it  is  incumbent  on  the  donee  of  the  power 
to  appoint  the  property? 

Mr,  Baggallay  and  Mr.  Townsend  for  the  three  great 
nieces.  The  whole  intent  and  object  of  this  settlement 
and  of  the  settlor  was,  to  provide  for  the  various 
members  of  bis  family  whom  he  named,  and  that  is 
expressly  recited.    It  is  inconceivable  that,  with  such 

an 
(a)  2  Fw.  jim.  336.  {h)  1  John,  *  H.  341. 
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an  intentioiii  the  settlor  should  give  the  niece  the  power 
of  wholly  destroying  it  and  taking  the  property  ab- 
solutely. The  authorities  shew  that  such  a  power  of 
appointment  is  not  general,  but  that  it  is  confined  to 
the  objects  of  the  settlor's  trusts;  Bristow  v.  Ward  {a). 
By  the  second  power  she  must  ''again  re-settle  the 
same;*'  then  in  whose  favor?  plainly  in  favor  of  the 
objects  of  the  settlement  and  of  the  settlor's  bounty. 
The  two  powers  when  contrasted  are  in  favor  of  that 
construction.  Under  the  first,  which  related  only  to  a 
moiety,  she  might,  with  the  consent  of  her  father  and 
mother,  appoint  ''for  the  benefit  of  any  person  or 
persons  whomsoever;"  but  these  words  were  purposely 
omitted  in  the  second  power,  and  under  this,  she  is 
bound  to  make  a  re-settlement.  An  appointment  in 
her  own  favor  is  not  a  re^iettUmentf  on  other  trusts, 
intents  and  purposes,  and  subject  to  other  powers, 
provisoes,  &c.  A  re-settlement  contemplates  a  more 
extended  alteration  in  the  same  trusts,  some  elaboration 
of  details,  and  not  a  single  appointment  in  favor  of  one 
individual  absolutely. 


The  Master  of  the  Rolls. 

I  concur  in  the  argument  in  favor  of  the  appointment, 
and  I  think  that  it  is  scarcely  possible  to  raise  the 
question. 


Here  a  power  is  given  to  this  lady  in  case  she  sur- 
vived the  settlor  and  attained  forty -five,  (which  is  a 
condition  precedent  and  has  been  performed,)  to  revoke 
all  the  trusto,  &c.,  of  the  deed  of  1841,  and  to  re-settle 
the  property  upon  such  trusts  "  as  to  her  should  seem 
meet."   It  seems  meet  to  her  to  appoint  it  to  herself,  and 

she 
(a)  1  Fei.  jttii.  347. 
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she  revokes  the  existing  trusts  and  appoints  it  to  herself 
accordingly.  It  is  impossible  to  say  that  this  is  not 
within  the  power.  If  every  other  species  of  limitation 
and  trust  is  within  it,  why  is  she  to  exclude  herself  7 

The  argument  used  against  this  execution  of  the  second 
power  of  revocation  might  be  equally  applied  to  the 
first,  by  which  she  might  appoint  "  for  the  benefit  of 
any  person  or  persons  whomsoever."  The  Court  would 
be  making  a  new  settlement  if  it  introduced  arbitrarily 
some  limit  in  this  general  power.  The  scope  of  the 
instrument  also  seems  to  me  to  shew  that  what  is  ex- 
pressed was  purposely  intended. 


1863. 


I  must  declare  accordingly. 


LAURIE  V.  CRUSH. 

rpHIS  was  a  motion,  under  the  15  k  16  Vict.  c.  86, 
"^  8.  62,  for  an  order  to  revive  the  suit  under  the 
following  circumstances : — This  was  a  mortgagees*  suit 
and  was  instituted  in  1869,  and  a  decree  obtained  in 
Avgvst  in  the  same  year.  In  December,  1861,  the 
Plaintiff,  Sir  Peter  Laurie,  died,  having  devised  the 
mortgaged  estate  to  his  nephew,  Northall  Laurie. 

Mr.  O.  N.  Colt,  for  the  devisee,  in  support  of  the 

application,  said  there  was  a  difference  of  opinion  in  the 

other  Courts  as  to  whether  such  an  order  was,  under 

these  circumstances,  proper,  or  whether  a  bill  must  be 

filed.    That  the  Vice-Chancellor  Wood  in   Dendy  v. 

Dendy  (a),  and  the  Vice-Chancellor  Kindersley  in  Wil' 

Uams 
(a)  5  W.  R.  221. 


.rOfl.  17. 

A  tole  Plaintiff 
died  having 
devised  the 
estate,  which 
was  the  subject 
of  the  suit 
Hetd,  that  the 
devisee  was 
not  entitled  to 
the  common 
order  to  revive 
under  the 
15  &  16  Vict. 
c.  86, 8.  52. 
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liams  r.  Williams  (^a),  had  held  that  the  act  did  not  apply, 
and  that  an  original  bill  in  the  nature  of  a  bill  of  revivor 
and  supplement  was  necessary.  But  the  Vice-Chancellor 
Stuart,  in  J aeh8(mY.Ward{b),  held,  that  the  fifly-second 
section  of  the  act  was  applicable  to  every  case  where 
there  had  been  a  transmiasion  of  interest  by  the  death 
of  a  Plaintiff  or  Defendant  in  a  suit 


The  Mastbr  of  the  Rolls. 

I  must  follow  the  majority  of  the  decisions.  Vice- 
Chancellor  Kindersley  and  Vice-Chancellor  Wood  seem 
to  have  considered  the  point  very  carefully,  and  it  is 
desirable  that  the  practice  should^  as  much  as  possible, 
be  uniform. 

(a)  9  W.  R,  296.  (b)  I  Giff.  30. 


HALES  V.  COX. 


Jan.  21,  26.    T>Y  a  voluntary  settlement,  dated  the  28th  of  No- 

i'^X^xT^^  wewiJer,   1829,  and  executed  shortly  before  his 

■ettlementof    second   marriage,    Thomas  Hales,  in   consideration,  of 

vwes  in  favor     *^®  natural  love  and  affection  which  he  had  and  bore 

of  hitfourchfl-  towards  his  four  children  by  his  first  marriage,  conveyed 
dren,  a»d  he  .     i         i.  .  «    , 

covenanted       certam  hereditaments  to  trustees  upon  trust,  out  of  the 

that  the  estate  jgnts,  to  retain  the  yearly  sum  of  120Z.  and  apply  it  in 

should  remam         ...  .  rr  j 

to  those  uses     maintaining  and  educating  the  four  children,  and   to 

eni\)yment**    permit  T.  Hales  to  receive  the  residue  of  thie  rents  for 

A.  B.  after-      his  life,  and  after  the  decease  of  T.  Hales,  on  trust  to 

gaged  the        Stand  seised  of  the  hereditaments  to  the  use  of  the  four 

setded  estate  children  and  their  children.  By  the  same  indenture, 
inth  his  own  "^  m    wr  i 

unsettled  es-  7;  Hales 

tates  and  died. 

HMj  that  the  children  were  entitled  to  throw  the  mortgages  on  the  unsettled  estate, 
and,  as  against  legatees,  to  prove  under  the  covenants  against  the  settlor's  assets  for 
the  damage  they  had  sustained  by  the  mortgage. 
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31  Bdk»  covenanted  with  the  trustees  for  himself,  his 
heirs,  executors  and  administratorB,  that  the  heredita* 
nents  should  remain  to  the  aforesaid  uses,  for  qoiel 
enjoyment  by  the  trustees  and  for  further  assurance. 

In  1840,  Thcfmoi  Harding  Hales,  one  of  the  four 
children,  became  bankrupt,  and  his  father,  71  Hales, 
purchased  his  share  in  the  hereditaments  from  his 
assignees,  which  was  conveyed  to  him  in  April,  1841. 

By  certain  indentures,  dated  in  1846  and  1853, 
71  Hales  mortgaged  the  settled  property  together  with 
other  property,  and  gave  to  the  mortgagees  a  power  of 
sale.  Afterwards,  in  1867,  Thomas  Hales  conveyed  the 
share  he  had  purchased  from  his  son's  assignees  for  the 
benefit  of  Thomas  Harding  Hales  and  WUUan  Hales. 

Thomas  Hales  died  in  1860. 

After  his  death,  the  mortgagees,  under  their  power, 
sold  the  whole  of  the  mortgaged  property  for  11,148/., 
and  after  retaining  the  mortgage  debt  and  interest,  there 
remained  a  surplus  of  4,961/.  of  the  purchase-money. 
The  sum  of  8,026/.  5s,  represented  the  produce  of  the 
real  estate  settled  by  the  deed  of  1829. 

The  Chief  Clerk's  certificate  found,  that  the  parties 
entitled  under  the  settlement  of  1829,  claimed  to  have 
their  intiereet  ia  the  settled  property  exonerated  from 
the  mortgages,  so  far  as  the  unsettled  property  of  the 
testator  Was  sufficient  for  that  purpose,  and  that  they 
also  claimed  to  be  entitled,  ia  equity,  under  the  cove- 
nants contained  in  the  indenture  of  1829,  to  prove,  as 
specialty  ereditors,  agairtst  the  estate  of  Thomas  Hales,  in 
respect  6f  the  loss  occasioned  Co  them,  by  reason  of  his 
mortgages.    They  akso  claimed  to  have  that  portion  of 

the 
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the  mortgaged  property  which  was  not  comprised  in  the 
settlement  applied,  in  the  first  place,  to  pay  the  mort- 
gages, so  far  as  it  would  extend,  so  as  to  leave  the 
settled  property  free  and  absolutely  discharged  from  the 
mortgages,  so  far  as  the  same  afiected  their  interests 
therein. 

The  several  claims  were  submitted  to  the  judgment 
of  the  Court. 

Mr.  Lhyd  and  Mr.  Bird  for  the  Plaintifi*,  the  sole 
residuary  legatee. 

Mr.  Baggallay  and  Mr.  Roberts  for  the  executors  and 
trustees. 

Mr.  Hobhouse  and  Mr.  JRogen  for  one  of  the  four 
children. 

Mr.  Druce  for  the  assignee. 

Mr.  Lloyd  in  reply. 


The  Master  of  the  Rolls. 

The  view  I  take  is  this  : — It  is  clear  that  the  persons 
who  take  under  the  voluntary  settlement  would,  as 
regards  the  subsequent  mortgages,  only  take  the 
property  subject  to  those  mortgages;  but  the  mort- 
gages ought,  by  marshalling,  to  be  thrown  as  much,  as 
possible,  on  the  unsettled  property,  so  as  to  liberate  the 
fletUed  property  from  the  mortgage. 

If,  by  these  means,  the  settled  property  will  not  be 
altogether  freed  from  the  mortgages,  then  I  think  that 
the  persons  who  are  entitled  to  the  benefit  of  the  cove- 
nants 
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nants  for  quiet  enjoyment,  contained  in  the  settlement 
of  1829,  have  a  right  to  prove,  against  the  assets  of  the 
settlor,  for  the  amount  to  which  they  have  been  damaged 
by  reason  of  his  subsequently  mortgaging  the  settled 
property ;  that  is,  after  providing  for  the  testator's  debts, 
they  are  entitled  to  priority  over  the  legatees* 

But  it  appears  that  in  1841,  7.  H.  HdUi^  one  of  the 
four  children,  became  bankrupt  and  his  share  was  sold 
to  the  settlor,  who  afterwards  created  the  mortgages. 
As  he  had  then  a  right  to  dispose  of  that  share  as  he 
thought  fit,  I  think  that  the  persons,  who  claim  under 
the  subsequent  settlement  of  1847,  are  not  entitled  to 
the  benefit  of  the  covenants  in  the  deed  of  1829 ;  they 
can  only  have  that  to  which  the  testator  was  entitled  in 
1847,  which  is,  the  one-fourth  diminished  by  its  pro- 
portion of  the  mortgages. 

Mr.  Hobhause.  Your  Honor  declares  these  two 
principles : — that  the  claimants  under  the  voluntary 
settlement  are  entitled,  as  against  the  testator,  his  heirs 
and  devisees,  to  marshal  the  securities,  and  they  are  also 
entitled,  as  against  the  legatees,  to  prove  under  the 
covenant. 

The  Mastbr  of  the  Rolls.  Yes,  as  against  his 
assets. 
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Jan.  31.  In  re  KEEP'S  WILL. 

Feb.  10. 

The  rule  of  rTlHE  testator,  by  bis  will  made  in  1834,  gave  his 

dowiTby  mo-  residuary  estate  to  trustees,  upoQ  trusts  wbich  be 

dern  autho-  declared  in  tbe  words  following  : — 

rities,  is,  that 

the  word  "  In  trust,  as  to  the   ten   eleventh    parts,  thereof 

to'bTconfined  '^^  *^'  ^^^  every  my  nieces"  Jame  Barton  and  nine 

to  its  literal  others  (naming  them),  ''  during  their  respective  lives  in 

sm^ivon  at'  equal  shares,*'  but  for  their  separate  use ;  **  and  after 

the  period  ||jg  decease  of  each  of  my  said  nieces,  my  trustees  shatl 

spoken  of  hy  ^                      ^     ^ 

the  tesutor,  in  stand  possessed  of  tbe  share  to  wbich  the  niece  so 

v^ere^Hs  ^y>"g  ^^^^1  become  entitled  during  her  life,  as  aforesaid, 

possible  to  do  in  trust  for  all  and  every  her  children,  who  being  a  son 

Tiolatingthe  ^^  ^^^^  ^^^^1  attain  twenty-one,  or  being  a  daughter 

clear  meaning  q^  daughters  shall  attain  that  age  or  previously  marry, 

the  will.  to  be  divided  between  the  said  children,  if  more  than 

The  word  ^^^  -^  equal  shares,  and  if  but  one,  the  whole  to  be 

••  survivors  '           ^                      '                                 ^ 

of  nieces  in  trust  for  that  one  child.    And  in  case  and  so  often 

"othew," in  ^*  ^"X  ^^  ™y  ^^^  nieces  shall  die  without  leaving  any 
consequence  child  who  shall  become  entitled  under  the  trusts  afore- 
over  and  of  ^^^^9  then  and  in  every  such  case,  and  so  often  as  the 
*rt*"fih^"^*  ®*°^®  ®^*''  happen,  my  said  trustees  shall  stand  pos- 
will  referring  sessed  of  the  share  to  which  such  niece  for  the  time 
S'adeceMcd  ^^^"S  dying  without  leaving  such  child,  as  aforesaid, 
niece  partici-  shall  become  entitled  during  her  life,  as  well  originally 
acCTued  share,  ""^er  the  trusts  aforesaid  as  by  survivorship  under  this 
The  case  of  present  clause,  in  trust  for  the  survivors  or  survivor  of 
Wilmoi  (8  ff^y  said  meces  dunng  her  or  their  respective  hfe  or  lives, 
^wrdedV^'  and  in  equal  shares,  if  more  than  one,"  but  for  their 
Winierton  v.  separate  use  ;  and  after  the  decease  of  each  of  such 
{l^^M,  if  survivors  f  my  trustees  shall  be  possessed  of  the  accruing 
MyL  407).  share  to  which  such  survivor  for  the  time  being  shall 

become 
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become  entitled  for  her  Kfe  under  the  trusts  aforesaid,        1863. 

in  trust  for  all  and  every  her  children  and  child,  who,      ^•^■^/-"^ 

being  a  son  or  sons,  shall  attain  the  age  of  twenty-one  ^^„*^  Wiii. 

years,  or,  being  a  daughter  or  daughters,  shall  attain 

that  age  or  previously  marry,  to  be  divided  amongst  the 

said  children,  if  more  than  one,  in  equal  shares,  and  if 

but  one,  the  whole  to  be  in  trust  for  that  one  or  only 

child.    And  in^  case  all  my  said  nieces  should   die 

without  leaving  any  child  who  shall  become  entitled  to 

the  said  trust  moneys  and  premises,  under  the  tnists 

aforesaid,  then  my  trustees  shall  stand  possessed  of  the 

same,  and  the  interest,  dividends  and  annual  produce 

thereof,  in  trust  for  the  person  who  would  have  been 

entitled  to  my  personal  estate  at  my  decease  if  I  had 

died  intestate." 

The  will  then  contained  provisions  for  the  application 
of  the  income  of  a  share  to  which  any  niece  would  be 
entitled  for  her  maintenance  and  for  raising  any  part 
not  exceeding  one-half  of  the  presumptive  share  of  such 
niece  for  her  advancement. 

The  trusts  of  the  remaining  one^eleventh  share  of  the 
residuary  estate  were  declared  as  follows : — "  And  my 
will  is,  that  my  said  trustees  shall  stand  possessed  of  the 
remaining  one-eleventh  part  of  my  said  residuary  estate, 
in  trust  for  Edward  Tuhh  during  his  life,  and  after  hits 
decease,  in  trust  for  all  and  every  the  children  of  my 
late  niece  Sarah  Tubb,  deceased,  by  her  husband  the 
said  Edward  l\ibb,  who  being  a  son  or  sons  shall 
attain  twenty-one,  or  being  a  daughter  or  daughters 
riiall  attain  that  age  or  previously  marry,  to  be  divided 
between  them,  if  more  than  one,  in  equal  shares,  and  if 
but  one,  then  the  whole  to  be  in  trust  for  that  on^. 
And  in  case  there  shall  be  no  such  child  who  shall  live  to 
become  entitled,  then  my  trustees  shall  stand  possessed 

of 
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1863.  of  the  same,  in  trust  for  my  said  other  nieces  and  their 
^•^^^^^^  issue,  or  of  my  next  of  kin,  in  the  same  manner  as  is 
Kbbp^  Will,  before  by  me  provided  with  regard  to  their  original 
shares.  And  it  is  my  will  that,  notwithstanding 
anything  before  to  the  contrary,  the  children  of  my 
niece  Sarah  Tubb  shall  be  entitled  to  share  in  the 
division  of  any  of  the  share  and  shares  before  provided 
for  my  said  other  nieces,  which  may  happen  to  accrue 
by  survivorship,  and  in  such  division  to  take  amongst 
the  whole  of  them  the  same  share  as  a  niece  or  the  issue 
of  a  deceased  niece  would  be  entitled  to  receive.  And 
my  will  is,  that  my  said  trustees  shall  have  the  same 
powers  as  to  maintenance  and  advancement  of  the 
children  of  my  said  deceased  niece  Sarah  Tubb  as  are 
provided  for  the  children  of  my  said  other  nieces." 

The  testator  died  in  1866. 

Prior  to  August,  1861,  six  of  the  ten  nieces  and 
Edward  Tubb  had  died  leaving  children. 

Jane  Barton  (whose  share  was  now  in  controversy 
and  had  been  paid  into  Court),  died  in  August,  1861,  a 
spinster.    Three  of  the  nieces  were  still  living. 

The  question  was,  whether  the  word  "  survivors  "  was 
to  be  read  ''others,"  so  as  to  let  in  the  children  of  those 
who  had  predeceased  Jane  Barton  to  participate  in  her 
share  (£2,034  Consols). 

Mr.  J,  H.  Palmer  and  Mr.  Dewsnap  for  the  four 
Petitioners,  who  were  children  of  nieces  who  had  pre- 
deceased Jane  Barton.  The  gift  over  to  the  next  of 
kin,  if  all  the  nieces  should  die  without  leaving  any 
child,  shews  that  by  the  word  "  survivors  '*  the  testator 
meant  "others."     The    effect  of  holding  otherwise 

would 


In  re 
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would  be  to  exclude   the  children  of  the  niece  who 

predeceased  one  dying  without  issue,  and  yet  the  gift 

over  would  not  take  effect.     It  is  clear  from  the  limita-  Kbbp*8  Will. 

tions  of  the  last  eleventh  share  that  the  testator  intended 

that  the  issue  of  a  deceased  niece  should  participate. 

They  referred  to  Jorman  an  Wills  {a) ;  Lotoe  v.  Land{b); 

Leeming  v,  Sherratt{c)\  Holland  v.  Mlsop{d);  Hawkins 

V.  Hamerton  (e);  Smith  v.  Osborne  (f). 

Mr.  Hobhofise  for  the  other  persons  in  the  same 
interest  as  the  Petitioners.  It  is  one  of  the  commonest 
errors  in  wills  to  use  the  word  "survivors  '*  for  "others." 
Here  the  testator  was  most  anxious  to  put  the  various 
stocks  of  his  eleven  nieces  on  an  equality ;  the  fact  of 
one  being  dead  created  a  difficulty  in  framing  a  gift 
contained  in  one  clause.  The  gift  over  in  mass  shews 
that  no  part  was  to  go  over  while  there  existed  children 
of  any  niece,  for  otherwise  there  would  be  an  intestacy, 
for  it  could  not  go  to  the  stocks  whose  mother  pre- 
deceased the  one  dying  without  children,  nor  could  it 
pass  under  the  ultimate  limitation,  because  the  event 
bad  not  happened.  The  case  is  governed  by  Wilmot 
V.  Wilmot  (g). 

Mr.  Dunning  for  the  children  of  nieces  and  for  Sarah 
Trimmer,  one  of  the  three  nieces  still  living. 

Mr.  Southgate  and  Mr.  Dickinson  for  nieces  who 
were  still  living.  The  word  "  survivors "  must,  ac- 
cording to  the  modern  doctrine,  be  strictly  construed,  as 
in  WintertonY.  Crawfurdiji).  Here  ten-elevenths  and 
not  the  whole  is  given  to  the  nieces  for  life,  and  the 

gift 

(a)  Vol.  2,  p.  587  {2nd  edit.)  {e)  16  Sim.  410,  421. 

(6)  6  L.  J.  (Ch.)  234.  (/)  6  H. of  L.  Cos.  393. 

(c)  2  Eore,  14.  (g)  8  Fcf.'lO. 

{d)  29  Bean.  498.  (A)  1  RtM.  ^  MyL  407. 
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1863.       gift  over  bebg  to  the  next  of  kin  is  the  same  as  aa 
^^^^^^'^      intestacy,  and  as  if  that  limitation  had  been  omitted ; 
Kebp's  Wiia.  ^^^  ^-  J^rooks  (a). 


The  Master  of  the  Rolls. 

My  impression  is  very  strong  that  the  gift  over  and 
the  reference  to  the  share  of  Sarah  TubVs  children 
shew  that  ''survivors"  must  be  construed  "others." 
The  testator  there  speaks  ''  of  a  niece  or  the  issue  of  a 
deceased  niece"  being  entitled  to  an  accrued  share,  and 
such  issue  could  only  take  by  '^  survivors  "  being  con* 
strued  "  others/' 


The  Master  of  the  Rolls. 

Feb.  10.  The  question  which  arises  on  the  construction  of  this 

will  is  that  which  has  so  often  come  before  the  Court, 
viz.»  whether  the  word  ^* survivors"  is  to  be  read 
*' others.''  There  is  no  question  but  that  the  rule  of 
law,  as  laid  down  by  modern  authorities,  is,  that  the 
word  '*  survivors  "  is  to  be  confined  to  its  literal  signifi* 
cation  of  survivors  at  the  period  spoken  of  by  the 
testator,  in  every  case  where  it  is  possible  to  do  so 
without  violating  the  clear  meaning  of  the  rest  of  the 
will,  and  that  the  burthen  of  proof  lies  on  those,  who 
contend  for  a  different  construction,  to  shew,  from  the 
words  of  the  will,  taken  together,  that  the  true  meaning 
of  the  word,  as  used  by  the  testator,  is  ''  others,"  and 


The  words  of  the  will  are  these  [see  ante,  p.  122]. 
I  think  that  the  gift  over  here,  coupled  with  what  is 

afterwards 
(a)  7  Sim.  204. 
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afterwarda  stated  in  the  will,  requires  that  in  this  case        I86S. 
the  word  **  sumvors  "  should  be  read  "  oikersJ*  y^^^»^ 

In  rt 
Kbcp*8  Wil&* 
This  matter  came  before  Lord  Eldon  in  WUmoi  y. 

Wilmot  {a\  in  a  will  where  a  similar  gift  oyer  occurred, 
in  which  Lord  Eldon  observed : — ''  It  must  be  ai^aed 
that  the  word  'surviving'  means  the  same  as  'other' 
or  living  at  the  .age  aforesaid.  In  the  clause  in  which 
the  gift  over  is  made,  it  was  never  meant  that  any 
portion  should  be  taken.  It  was  to  be  either  the  whole 
or  none*  There  is  a  number  of  authorities  for  con- 
struing the  word  'surviving'  to  mean  'other.'  I  think 
they  are  right  in  contending  that  this  vested/' 

This  applies  strictly  to  the  present  case ;  here  the  gift 
9ver  is  not  to  take  effect  unless  all  his  nieces  die  without 
leaving  apy  child.  Unless,  therefore,  the  word  "  sur- 
vivors "  is  to  be  read  "  others"  this  result  must  follow : — 
in  the  event  of  two  or  three  nieces  dying  without  leaving 
a  child,  their  shares  would  be  undisposed  of  by  the  tes- 
tator's will. 

It  is  endeavoured  to  get  over  the  effisct  of  this,  first, 
by  poiotiAg  out  that  the  gift  over  is  to  the  testator's 
next  of  kin  according  to  the  Statute  of  Distributions, 
and  that,  consequently,  the  identical  persons  would 
take  the  shares  lapsed  by  the  death  of  the  niece 
without  children,  as  those  who  would  take  the  whole  in 
case  the  gift  over  took  effect.  But  I  am  of  opinion  that 
this  circumstance  cannot  properly  affect  the  construction 
to  be  placed  on  the  testator's  will.  It  would  be  much 
too  fine  a  distinction  to  hold,  that  if  the  gift  over  had 
been  to  A.  B.  absolutely,  the  word  "  survivars  "  must 
be  read  "  others/^  but  that  it  is  not  to  have  the  same 
meaning,  if  the  legatees  in  the  gift  over  are  the  next  of 

kin. 
(a)  8  Ves.  11. 
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kin.    It  would,  in  my  opinion,  be  a  very  nnusual  mode 
of  construing  a  will  bo  to  bold,  and  if  it  became  pre- 
Kbep*8  Will,  talent,  would  fritter  away  established  principles  of  con- 
struction. 

The  other  ground  which  is  relied  on  and  urged  as 
an  argument  for  the  strict  reading  of  the  word  ''  sur- 
vivors "  is,  that  the  case  of  Wilmot  v.  Wilmot  is  not 
now  to  be  relied  upon,  by  reason  that  the  matter  was 
fully  considered  and  otherwise  decided  by  Sir  John 
Leach  in  the  case  of  Winterton  v.  Crawfurd (a),  where 
he  observes : — ''  In  order  to  effectuate  the  intention  of 
the  testator,  the  Court  sometimes  gives  to  the  word 
'  survivors '  the  sense  of '  others.'  Here  the  expressions 
of  the  testator  are  too  precise  to  impute  to  him  such  an 
intention,  and  the  survivors  are  to  take  as  tenants  in 
common  for  life,  for  their  separate  use,  which  is  wholly 
inconsistent  with  the  notion  that  the  testator  meant  that 
the  children  of  a  deceased  daughter  should,  as  to  this 
third  share,  stand  in  the  place  of  their  parent.  It  is 
true  that  in  the  gift  over,  after  the  death  of  the  sur- 
viving daughter,  to  the  children  of  the  survivors  or 
survivor,  the  words  '  survivors  or  survivor '  may  receive 
a  more  enlarged  meaning.  The  intention  of  the  testator 
appears  to  have  been  that  no  part  of  his  real  estate 
should  go  over  to  his  nephews,  except  in  the  event  of 
the  failure  of  issue  of  all  his  three  daughters,  and  this 
intention  would  be  defeated  if,  upon  the  death  of  Lady 
Winterton  without  issue,  which  is  stated  to  be  a 
probable  event,  the  children  of  the  deceased  sister  were 
excluded.  This  question  cannot,  however,  be  decided 
during  Lady  Winterton^s  life,  and  all  that  can  now  be 
done  is,  to  declare  that  Lady  Winterton  is  entitled  for 
life,  to  her  separate  use,  to  the  one-third  share  of  the 

real 
(a)  1  H.^Af.  411. 
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real  estate,  which  by  the  will  was  given  to  her  sister       1863. 
Zauisa  MoretonJ*  ^^-v-"^/ 

In  re 
Ksir's  Will. 
A  careful  consideratioQ  of  the  cases  leads  me  to  an 

opposite  conclusion ;  I  think  that  the  case  of  WUmoi  r» 
Wilmot  is  not  overruled  by  Winierton  v.  Orawjitrd,  and 
that  if  they  cannot  subsist  together,  that  the  case  of 
Winterton  v.  Crawfurd  cannot  be  relied  upon.  It  may 
be  doubted  whether,  in  that  case,  it  was  intended  to  de- 
cide this  question ;  for  it  is  to  be  remarked,  that  Sir  John 
Leach  stated,  that  he  considered  the  question  arising  on 
the  gift  over  was  not  then  ripe  for  decision,  and  the  case 
of  Wilmot  V.  Wilmot  was  not  brought  to  his  attention  ; 
and  in  addition  to  which,  if  it  be  considered  as  deter- 
mining this  matter,  it  has  been  questioned,  or  at  least  it 
has  certainly  not  been  followed  in  later  cases,  of  which 
Smith  V.  Osborne  (a),  Hawkins  v.  Hamerton(b\  may  be 
cited  as  examples.  I  also,  in  the  case  of  Holland  v. 
Allsop(c\  where  I  considered  the ,  authorities  on  this 
point,  thought  myself  bound  by  the  later  authorities, 
and  I  was  compelled  to  disregard  the  decision  of  Sir 
John  Leach  in  Winterton  v.  Crawfurd,  and  to  follow 
the  principle  laid  down  by  Lord  Eldon  in  Wilmot  v. 
Wilmot. 

There  is,  besides  the  gift  over,  another  circumstance 
in  this  will  which  confirms  me  in  the  view  I  take  of  the 
construction  to  be  put  on  the  word  '*  survivors  "  in  this 
will;  and  this  is,  the  manner  in  which  the  testator  dis- 
poses of  the  remaining  one-eleventh  share  in  his 
residuary  estate.  Here  the  words  **  or  the  issue  of  a 
deceased  niece"  plainly  shew  that  he  considered  that  the 
issue  of  a  deceased  niece  might,  in  some  event,  take  a 

part 

(a)  6  H.  o/L.  Coi.  375.  (c)  29  Beav.  498. 

(6)  16  Sim.  410. 

VOL.  XXXII — I.  K 


130  CASES  IN  CHANCERY. 

1863.       part  of  an  accruing  share.    But  to  enable  the  children 

^"^-^^-^      of  a  deceased  niece  to  do  so,  it  is  obvious  that  the  word 
In  re 
Keep's  WiLL«  *' survivors'*  must  be  read  **  others ;"  for  if  one  niece 

died  first  leaving  children,  and  then  a  second  niece  died 

leaving  no  issue,  if  the  word  **  survivors  '*  is  to  be  con** 

Btrued  strictly,  the  child  of  the  deceased  niece  could 

take  nothing,  while  the  children  of  a  surviving  niece 

obviously  took  nothing  while  their  mother  was  alive* 

In  every  view  of  this  will,  therefore,  adhering  rigidly 
to  the  rule  that  the  word  ^'survivors"  is  to  be  construed 
strictly,  when  it  is  possible  to  do  so,  I  am  of  opinion  it 
is  not  possible  to  do  so  here,  and  that  the  testator  has 
plainly  expressed  his  opinion  that  the  word  **  survivors** 
here  means  ''  the  other  nieces^*  amongst  whom  he  had 
divided  the  ten-elevenths  of  his  residue, 

I  will  make  a  declaration  accordingly. 


Feb.  10. 


GIBBONS  t;.  SNAPE. 


TN  this  case.  The  Master  of  the  Rolls,  adhering  to 
"^  his  decision  in  Honeywood  v.  Foster  (No.  1.)  (a),  held, 
that  in  order  to  bar  an  equitable  estate  tail  in  copyholds 
by  deed,  under  the  3  &  4  Will.  4,  c.  74,  such  deed  must 
be  entered  on  the  court  rolls  within  six  months  after 
its  execution. 

Mr.  Stoanston,  Mr.  Hobhouse,  Mr.  Toumsend  and 
Mr.  ViUiers  for  different  parties. 


Upon  appeal,  the  Lords  Justices  on  the  28th  otJuItf, 
1863,  affirmed  the  decision. 

(a)  30  fieav.  1. 
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FOLIGNO'S  MOBTGAGE.  ^.^^  ^^ 

g^ILBERT  Brandon  and  Lionel  Brandon  were  each  Traatees,  who 

entitled  to  one-fifth  of  a  sum  of  7,305Z.  9«.  6d.  goffident  ^ 

in  reversion  expectant  on  the  death  of  their  parents.        "■■**"•  I?*?  • 
'^  *  tniBt  fund  into 

Court  under 

In  1844,  Gilbert  and  Lionel  conveyed  these  two-fifths  5^i£a J 

to  Foligno  by  way  of  mortgage  to  secure  the  repayment  were  ordered 

of  1,000/.    The  mortgage  empowered  the  mortgagee  to  of  a^petidon* 

•sell  and  to  hold  the  produce  "upon  trust"  to  pay  the  for  its  payment 

to  tne  party 
costs  and  the  mortgage,  and  to  pay  the  surplus  to  entitled. 

Gilbert  and  Lionel  Brandon,  or  as  they  should  re-  |^-^' ^^h^'n 

spectively  direct.  titled  to  one- 

fifth  of  a  rever- 
sionary fund, 
In   this  transaction  Lionel  was  a  mere  surety  for  mortgaged 

Crilbert,  who  received  the  whole  money  borrowed.  ^th  a  power 

of  sale.     B. 
was  a  mere 
In  1848,  Gilbert  by  deed  covenanted  to  save  harmless  surety  for  A., 

and  indemnify  Lionel  and  his  share  in  the  fund  from  ^^^  'assiOTed 

the  mortgage ;  and   Gilbert  thereby  assigned  his  one-  his  "hare  to  B, 

fifth  to  Lionel  to  indemnify  him  and  his  one-fifth.    And  ^{^^  ^i^  ^^ 

It  was  declared,  that  if  the  mortgage  should  be  enforced  power  to  sell 

.  ^  ^  .  and  to  give  re- 

against  Lionel  or  his  share,  then  that  Lionel  might  sell  ceipts  for  the 

GUberfs  share,  and  that  he  might  stand  possessed  of  p^^^f ^e 

the  share  of  the  moneys  to  arise  from  such  sale  in  trust  sale.    The 

for  his  indemnity.     And  it  was  declared  that  the  receipt  ||^?dthe*rever- 

of  Lionel  and  his  executors  and  administrators  for  the  nonary  in- 
i_  •        J  i_  »      n  11      terest,  and 

share  so  assigned,  or  the  moneys  to  anse  from  such  sale,  refused  to  pay 

should  be  good  discharges.  B*wh7out  the 

J^  concurrence 
and  release  of 
A.f  and  they 
paid  the  fund  into  Court  under  the  Trustee  Relief  Act    Htid,  that  this  was  improper, 
and  they  were  ordered  to  pay  the  cotts  of  a  petition  to  get  the  money  oat  of  Court. 

k2 
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In   October,   1862,  the  executors  of  the  mortgagee 

sold  the  two  shares  by  auction  for  lfi55l.,  and  after 

FouoNo's     payment  of  the  expenses  of  the  sale  and  the  amount 

Mortgage,    jue  on  the  mortgage,  there  remained  a  sum  of  between 

400/.  and  500/.  in  their  hands. 

The  administrator  of  Lionel  (who  had  died  in  1855), 
apph'ed  to  the  executors  of  Foligno  for  the  balance,  but 
they  refused  to  pay  it  without  the  concurrence  of 
Gilbert  (who  was  resident  in  Lima),  evidenced  by  his 
execution  of  a  release  by  attorney.  After  some  corre- 
spondence, the  executors  paid  the  balance  (403/.)  into 
Court,  under  the  Trustee  Relief  Act,  after  deducting 
costs  amounting  to  52/. 

The  administrator  of  Lionel  presented  a  petition  for 
payment  to  him  out  of  Court  of  the  fund.  The  only 
question  was,  as  to  the  costs  of  this  petition. 

Mr.  Selwyn  and  Mr.  Jessel,  in  support  of  the  petition, 
argued  that  the  mortgagees,  after  payment  of  the  amount 
of  their  mortgage,  were  bound  to  pay  the  balance  to  the 
Petitioners  even  without  a  release,  and  that  the  payment 
into  Court  was  so  vexatious  that  the  Respondents  ought 
to  pay  the  costs.  They  cited  In  re  Waring  (a) ;  Re 
Woodburn's  Trttsts(b);  In  re  Cater's  Trust  (c);  In  re 
Knight's  Trusts  (d);  and  see  Wyllr/s  Trusts  {e)\  Re 
Brocklesby  (/). 

Mr.  Waley  contra,  argued  that  the  Respondents  had 

acted  bona  fide,  and  that  there  was  a  well  founded  doubt 

as  to  whether  the  fund  could  be  safely  paid  over  without 

the  concurrence  of  Gilbert.    That  by  the  express  terms 

of  the  mortgage  deed,  the  mortgagee  was  bound  to  pay 

over  the  surplus  to  Gilbert  and  Lionel,  and  that  it  was 

by 
(fl)  21  L.  J.  (CA.)  784.  id)  27  Beav.  45. 

(6)  \DeG.Sf  J.  333.  (c)  28  heav.  458. 

(c)  25  Beao.  361—366.  (/)  29  Beav.  652. 
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by  a  subsequent  deed,  to  which  the  mortgagee  was  no       1863. 
party,  that  these  rights  had  been  altered.    That  the      ^■^"v*^^ 
deed  of  1848  contained  no  power  to  give  receipts  for     Foligko's 
the  surplus  produce  of  a  sale  by  the  mortgagees,  but    Mortoaob. 
only  for  the  share  itself  and  the  produce  of  a  sale  by 
Lionel  and  his  representatives  of  Gilberts  share.    That 
the  mortgagees  were  therefore  entitled  to  a  release  and 
discharge  both  from  Gilbert  and  Lionel.    That  all  that 
Lionel  could  require  was  the  payment  of  his  one-fifth 
share  on  the  death  of  the  tenant  for  life,  and  that  there- 
fore the  surplus  produce  of  the  sale  ought  to  be  invested 
and  accumulated  to  wait  the  event  of  the  reversion  falling 
into  possession,  before  which  the  failure  of  any  part  of 
his  share  could  not  be  ascertained. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  trustees  were  not  justified  in 
paying  this  money  into  Court.  I  think  that  the  point 
raised  at  the  bar  does  not  arise  here,  and  that  it  does 
not  lie  in  the  mouth  of  mortgagees,  after  a  sale,  to  raise 
this  question.  There  is  nothing  more  in  it  than  this:— 
two  reversionary  sums  of  stock,  amounting  together  to 
above  2,900/.,  were  mortgaged  by  two  persons  who 
were  entitled  to  them  in  equal  moities.  The  mortgage 
contained  a  power  of  sale.  The  mortgage  money, 
amounting  to  1,000/.,  was  raised  for  the  benefit  of  one, 
the  other  being  a  mere  surety.  Gilbert,  who  received 
the  money,  executed  a  deed,  by  which  he  assigned  his 
one-fifth  to  Lionel  for  his  indemnity,  with  a  power  to 
sell  it  and  to  give  receipts.  After  that,  the  mortgagees 
sell,  and  having  a  balance  of  400/.  in  hand,  after  paying 
what  was  due  on  the  mortgage,  they  say  *'  we  will  not 
pay  the  balance  to  LioneFs  representative  without  the 
concurrence  of  and  a  release  from  Gilbert,**  In  no 
possible  way  in  which  I  can  look  at  this  matter  can  I 

see 
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see  anything  to  justify  this  refusal ;  the  mortgagees  were 
~^j^^       not  bound  to  see  the  surplus  inrested  and  accumulated 
JPoLioMo's     until  the  death  of  the  tenant  for  life  at  compound 
interest. 

The  property  mortgaged  was  a  reversion,  and  as  soon 
as  it  had  been  sold,  the  balance,  after  satisfying  the 
mortgage,  was  a  present  debt  doe  to  the  mortgagors, 
one  of  whom  was  a  mere  surety  for  the  other,  who  had 
received  the  whole  money  and  who  had  assigned  the 
whole  of  his  interest  to  the  other  for  his  indemnity.  I 
think  that  the  Respondents  were  entitled  to  no  more 
than  the  production  of  the  -deed  and  a  receipt  for  the 
money,  and  that  they  were  not  justified  in  paying  the 
fund  into  Court,  and  trying  to  raise  questions  and 
equities  in  which  they  had  no  concern,  and  which  could 
scarcely  be  sustained  in  any  case.  It  was  also  next  to 
impossible,  considering  the  age  of  the  tenant  for  life,  that 
the  surplus,  if  accumulated,  could  ever  have  amounted 
to  the  1,46K  to  which  Lionel  eventually  would  have 
become  entitled,  in  case  he  had  not  joined  in  Oilbert's 
mortgage* 

The  pressure  applied  by  trustees  in  these  cases  is 
very  great,  and  the  power  of  paying  trust  funds  into 
Court  has  been,  in  many  cases,  used  as  the  means  of 
extorting  costs.  I  have  no  doubt  that  these  Re* 
spondents  acted  bond  Jide,  but  it  is  essential  that  the 
Court  should  put  an  end  to  such  cases.  The  rights  of 
the  parties  would  be  the  same  if  a  bill  had  been  filed. 
If  the  trustees  had  said  "  we  will  not  pay  over  the 
balance  until  we  have  the  concurrence  and  release  of 
CHlbert/*  and  a  bill  had  been  filed  to  compel  them,  I 
should  have  ordered  them  to  pay  the  costs  of  the  suit. 
They  are  as  much  liable  on  a  petition  as  in  a  suit. 

I  am  of  opinion  that  the  trustees  must  pay  the  costs 
of  this  petition. 
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Re  LEAKE'S  TRUSTS.  -. .  „  „  „ 

rilHE  testator  directed  his  executors,  William  Wing  Trustees  wbo^ 

^     and   Zachariah    Watkins,  to  invest    1,100/,    in  JJ't^^* 

Consols,  and  stand  possessed  thereof  upon  trusts  de-  paid  tbe  trust 

clared  in  the  words  following:— "To  empower  Charlotte  ^J"^^^^ 

Hitclton  to  receive  the  annual  produce  of  the  same  sum  ent  reason,  re- 

of  1,100Z.  or  the  investment  thereof  during  her  life,  and  cosu  of  an  ap- 

after  her  decease,  then  as  to  as  well  the  capital  as  the  pli<»^oi;  <<> 

,,,_,,  _        \  .      pay  the  income 

annual  produce  thenceforth  to  become  due,  m  trust  for  to  the  tenant 

my  nephews  and  nieces  "  (naming  seven  of  them),  "  or  ^^'^^^^d  was 

such  of  my  said  nephews  and  nieces  as  shall  be  living  held  in  trust 

at  my  death,  and  the  issue  of  such  of  them  as  shall  be  married  lady,* 

then  dead  leaving  issue,  equally  to  be  divided  between  ^^r  life,  but  to 

them  if  more  than  one,  the  issue  of  such  of  them  as  any  means 

shall  be  then  dead  to  take  the  shares  which  their  re-  ^^*tever"  it 

should  vest  or 
spective  parents  would  have  taken  if  then  living.     But  become  pay- 

I  declare,  that  if,  during  the  life  of  the  said  Charlotte  StW*ySJn. 

Hitchon,  the  said  annual  produce  or  any  part  thereof  -4.  afterwards 

shall,  by  any  means  whatever,  vest  in  or  become  payable  to  her  life  hiterest 

any  other  person  or  persons  than  the   said   Charlotte  ^^  wttled  to 

,  her  separate 

Hitchon,  then  the  trust  hereinbefore  contained  in  her  use,  without 

favor  shall,  as  to  the  annual  produce  which  shall  so  vest  ^^JJ^Ijon  by 
in  or  become  payable  to  any  person  or  persons,  thence-  a  settlement  to 
forth  absolutely  cease,  and  the  same  annual   produce  tees  pur- 
shall,  during  the  remainder  of  her  life,  be  applied  in  the  ported  to  be 

'  y  parties,  but  to 

same  manner  as  the  same  would  be  applicable  if  she  which  they 

were  dead."  ST^'J^f"*^ 

The  trustees 

The  thereupon  paid 

the  trust  fund 

into  Court  under  the  Trustee  Relief  Act.    HeUt  that  as  ^e  tmsto  which  they  had 

accepted  had  not  been  varied  either  by  the  marriage  or  the  settlement,  they  were  not 

justified  in  paving  the  monev  into  Court,  and  they  were  refused  their  costs  of  appearing 

on  a  petition  for  payment  of  the  income  to  the  tenant  for  life. 

Costs  of  a  petition  by  a  tenant  for  life  to  obtain  the  income  of  a  fund,  paid  into 

Conrt  under  the  Trustee  Relief  Act,  ordered  to  be  paid  out  of  the  corpus. 
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1863.  The  testator  died  on  the  16th  o{  December,  1860,  and 

the  legacy   was  duly  set  apart  and   invested  by  his 
executors. 

On  the  19th  of  Mm/,  1862,  Charlotte  Hitchon  mar- 
ried  Edward  Coundleyj  and  by  a  marriage  settlement, 
dated  the  6th  of  May,  1862,  and  purporting  to  be  made 
between  them  and  the  two  executors,  it  was  declared 
and  directed,  that  the  trustees  of  the  will  should  pay 
the  dividends  of  the  legacy  to  Charlotte  Hitchon  for 
her  separate  use,  without  power  of  anticipation.  This 
deed  was  executed  without  the  concurrence  of  the  exe* 
cutors,  but  notice  of  and  a  copy  of  it  were  given  to 
them  on  the  26th  of  May,  1862. 

On  the  21st  of  November,  1862,  the  executors  paid 
the  fund  into  Court  under  the  Trustee  Relief  Act,  minus 
about  17/.  stock,  which  they  had  sold  out  to  pay  the  costs. 
Their  affidavit  stated,  that  they  had  not  been  consulted 
with  reference  to  the  settlement,  that  they  had  been 
made  parties  thereto  without  their  consent^  and  that  they 
were  unwilling  to  act  as  trustees. 

Charlotte  Coundley  now  presented  a  petition,  praying 
that  the  executors  might  be  ordered  to  transfer  the  17/. 
retained  for  costs  into  Court,  that  the  dividends  of  the 
trust  fund  might  be  paid  to  her  for  life,  and  that  the 
costs  of  the  Petitioner  and  all  other  parties  might  be 
paid  by  the  executors. 

Mr.  Selwyn  and  Mr.  Caldecott,  in  support  of  the 
petition^  argued  that  there  was  no  reasonable  doubt  that 
the  settlement  had  not  affected  the  right  of  the  Plaintiff 
to  the  dividends.  That,  in  effect,  it  merely  excluded  the 
marital  right,  and  thereby  prevented  the  forfeiture  by 
reason  of  the  legacy  becoming,  "  by  any  means  whatever 

vested 
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rested  in  or  payable  to  any  other  person*'  than  the  1863. 
Petitioner.  That  the  condition  did  not  apply  to  a 
change  in  the  ownership  consequent  on  a  marriage; 
Bonfield  v.  HassaU  (a) ;  and  that  if  it  did,  then  that 
such  a  condition  in  restraint  of  marriage  was  simply 
void ;  Newton  v.  Marsden  {b).  That  the  payment  into 
Court  was  improper  and  vexatious,  and  that  the  exe- 
cutors ought  therefore  to  pay  the  costs;  KntghCs 
Trusts  (c);  WoodburrCs  Trusts  {d). 

The  Master  of  the  Rolls. 

I  cannot  make  the  trustees  pay  the  costs.  Trustees 
are  not  bound  to  accept  a  trust,  but  after  undertaking  it 
can  they  pay  the  fund  into  Court  and  call  on  the  Court 
to  perform  it,  and  that  in  a  case  where  there  is  a  simple 
gift  to  one  for  life  and  afterwards  to  other  named  per- 
sons ?  Again,  were  the  trustees  entitled  to  deduct  any- 
thing from  the  legacy?  Ought  not  the  costs  to  have 
been  paid  out  of  the  general  estate  of  the  testator  ? 

Mr.  Baggallay  and  Mr.  Speed  for  the  trustees.  The 
fund  was  severed,  and,  after  that,  all  subsequent  costs 
relating  to  it  were  properly  payable  out  of  the  legacy 
itself;  Jenour  v.  Jenour(e). 

The  trustees  acted  bon&  fide  and  were  justified  in 
paying  the  fund  into  Court.  They  objected  to  be 
trustees  for  a  married  woman  and  to  be  mixed  up  with 
the  subsequent  settlement,  to  which  they  had  been  made 
parties  without  their  consent. 

[The  Master  of  the  Rolls.    But  was  it  not  a  mere 

act 

(fl)  Pott,  (d)  1  Dc  G.  4-  J.  333. 

(6)  2  John  4-  Hem,  366.  (e)  10  Vet.  562. 

(c)  27  Bern.  45. 
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186S.       <^  of  caprice  and  vexatioD  to  throw  ap  the  tmsts  after 
•IX  months  ?] 

Here  a  new  state  of  circumstances  had  arisen,  the 
status  of  the  lady  had  become  altered  by  a  new  deed 
executed,  and  there  was  sufficient  doubt  as  to  the  efiect 
of  the  marriage  and  of  the  deed  to  justify  the  trustees 
paying  the  fund  into  Court;  Re  Wylly's  Trusts {cl); 
William's  Settlement  (&) ;  Re  Feltham  (c). 

Mr.  Selwyrij  in  reply,  referred  to  Chreenwood  v.  Wahe^ 
fard{d);  find  Bee  Howard  v.  Rhodes  (e);  Coventry  v. 
Coventry  (/),  and  Courtenay  v.  Courtenay  (g). 


The  Master  of  the  Rolls. 

Feb.  16.  I  cannot  give  the  trustees  their  costs  of  this  petition^ 

They  were  entitled,  when  they  opened  the  will,  to  say 
''  this  is  a  trust  of  a  very  peculiar  nature  and  of  a  very 
singular  description,  not  such  a  one  as  we  will  take  upon 
ourselves  to  perform."  They  might  then  have  paid  th^ 
fund  into  Court  or  have  caused  the  trusts  of  the  will  to 
be  administered ;  but  in  that  case  the  legacy  would  not 
have  been  severed,  and  the  costs  would  then  have  fallen 
on  the  residue.  They  did  not  take  that  course,  but  they 
adopted  one  which  was  quite  inconsistent  with  it.  They 
severed  the  fund  and  accepted  the  trust,  and  this  they 
did  in  November  or  December,  1861,  the  period  is  not 
very  material.  About  six  months  after  this,  this  lady 
marries,  and   I   do  not  find  that  the  situation  of  the 

trustees 


(a)  28  Beav.  458.  (e)  1  Keen,  581. 

(6)  4  Kay  f  J.  87.  (/)  1  Keen,  758. 

{e)  1  Kay  ^  J.  528.  {g)  3  J.  ^  L.  529. 
'  '  1  Bern.  576. 
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trustees  was  in  any  way  varied,  or  that  their  respon- 
sibilities were  in  any  way  increased  ;  if  they  had  been, 
I  should  then  have  said  that  they  might  have  taken  the 
course  they  did.  But  it  is  impossible  to  adopt  the  ar- 
gument that  this  declaration  of  forfeiture  was  intended 
to  be  in  restraint  of  marriage,  or  that  the  legatee  could 
not  marry  at  all,  and  the  argument  has  not  even  been 
pressed  to  that  extent. 

The  only  additional  thing  is  this : — on  the  marriage 
the  husband,  in  order  to  secure  the  life  interest  from 
forfeiture,  agreed  that  he  should  not  take  any  interest  in 
it  and  that  the  trust  in  the  lady's  favor  should  remain 
the  same  as  it  was :  and  it  is  the  same,  for  it  is  held  for 
her  separate  use  without  power  of  anticipation.  The 
settlement  is  inoperative  to  alter  the  trusts,  for  the  will 
overrides  it;  and  all  that  the  settlement  did  was  this:-^- 
the  husband  says  ''  I  will  not  interfere  with  the  trusts  of 
the  will,  and  in  consideration  of  the  marriage,  my  wife 
shall  have  the  legacy  for  her  separate  use  without  power 
of  anticipation/'  I  think  that  the  trusts  remain  the 
same,  though  the  husband  and  wife  ought  to  have  in- 
formed the  trustees  that  they  proposed  to  make  them 
parties  to  the  settlement 

I  think  that  the  trustees  were  not  justified  in  saying 
"  we  will  throw  up  the  trust  which  we  accepted  twelve 
months  before."  I  shall  not  make  them  pay  the  costs, 
but  I  think  their  situation  is  similar  to  that,  where  a 
trustee,  without  sufficient  reason,  gives  up  his  trust,  as 
in  the  case  before  Lord  Langdale,  and  in  such  cases  he 
cannot  have  his  costs. 

I  must  order  the  dividends  to  be  paid  on  the  lady's 

separate  receipt  for  life,   or  until  further  order,  with 

liberty  to  apply.    The  costs  of  the  petition  must  be  paid 

out  of  her  income. 

Mr. 
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Mr.  Selwyn  asked  that  the  costs  might  be  paid  out  of 
the  corpus  ;  Re  HadlancCs  Settlement  (a)  ;  and  see  In 
re  HamersUy's  Settlement  (A). 

The  Master  of  the  Rolls.  I  will  reconsider  the 
question  as  to  the  costs  of  the  petition. 


The  Master  of  the  Rolls. 

Fth.  17.  You  may  have  the  costs  out  of  the  corpus ;  I  find  it 

is  a  course  I  have  adopted  on  former  occasions.  The 
fund  is  secured  for  the  benefit  of  the  persons  entitled  in 
remainder. 

(a)  23  Beav,  266.  (6)  23  Beav.  267. 


Tth.  19. 


VACHELL  V.  ROBERTS. 


Devise  of  resi-  fTlHE    testator,   by  his   will,   expressed   himself  as 

due  of  real  and    JL       r  n 
personal  estate  follows  :— 

permU^y^B.         "  ^  S^^®'  devise  and  bequeath  unto  Charles  Redwood 

to  "receive       Vachell,  of  Cardiff ^  doctor  of  medicine  (the  Plaintiff), 

rents,  issues      ^"  ^^y  i^^al  and  personal  estate,  whatsoever  and  where- 

andprofiu"for  goever,  upon  trust  to  hold  and  stand  possessed  of  the 

inainder  over,   same  and  every  part  thereof  for  the  absolute  use  and 

^f  B.  was  en-  ^^^^^^  ^^  ^Y  daughter  Maria  Williams.     And  I  direct, 

titled  to  enjoy   that  in  case  my  said  daughter  shall  marry,  that  devise 

railway  stock    ^^^   bequest  shall  be  to  her  sole  and  separate   use, 

intpecie.,         independently   and   exclusively   of  her   husband,   and 

without  being  in  anywise  subject  to  his  debts,  control 

or  interference ;  and  in  the  event  of  my  said  daughter 

dying  in  the  lifetime  of  her  husband  (if  any),  it  shall  be 

lawful  for  him  to  receive  the  profits  or  income  of  my 

said 
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said  real  and  personal  estate  for  and  during  bis  life,  1863. 
and  if  there  shall  be  issue  of  such  marriage,  I  direct 
that  my  said  real  and  personal  estate  shall  be  for  their 
benefit  absolutely,  in  equal  shares  and  proportions. 
But  if  my  said  daughter  shall  die  without  leaving  any 
child  or  children  her  surviving,  then  my  will  is,  that 
after  the  determination  of  the  life  interest  so  given  as 
aforesaid  to  the  husband  (if  any)  of  my  said  daughter, 
in  the  event  of  bis  surviving  her,  the  whole  of  my  said 
real  and  personal  estate  be  equally  divided  amongst 
such  of  my  next  of  kin  as  shall  then  be  living.  And 
upon  trust  to  permit  my  said  daughter  to  receive  and 
take  the  rents,  issues  and  profits  of  the  said  real  and 
personal  estate  during  the  continuance  of  her  estate 
therein."  "  And  all  the  residue  of  my  estate  I  give, 
devise  and  bequeath  unto  the  said  C  R.  Vachell,  his 
heirs,  executors,  administrators  and  assigns  upon  the 
trusts  aforesaid." 

The  testator  died  in  1858,  possessed  of  a  freehold 
tenement,  a  leasehold  bouse  and  some  stock  in  the  Taff 
Vale  Railway  Company,  yielding  a  dividend  of  8/.  per 
cent. 

The  testator's  daughter  married  Mr.  Roberts,  and 
they  had  three  children. 

The  trustee  instituted  this  suit,  to  have  it  determined 
whether  the  tenant  for  life  was  entitled  to  enjoy  the 
property  in  specie  or  whether  it  ought  to  be  converted. 

Mr.  Gordon  Whitbread  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Roberts,  for  the  tenant  for  life, 
argued  that  she  was  entitled  to  enjoy  the  whole  real 

and 
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and  personal  estate  in  gpede;  Ooodenough  v.  Trema- 
mondo  (a) ;  Crowe  v.  CrUford  (ft) ;  Alcoek  v.  Sloper  (c). 

Mr.  Lewis,  for  the  children,  argued  that  there  ought 
to  be  a  conyersion;  Thornton  y.  Ellis  (d);  Howe  y. 
Lord  Dartmouth  {e). 


The  Mabtbr  of  the  Rolls. 

The  word  ''  rents "  being  used,  I  think  that  I  must 
follow  the  authorities  cited.  Where  there  is  both  free- 
hold and  personal  estate  the  expression  **  rents  *^  would 
refer  to  and  include  leaseholds  as  well  as  freeholds ;  the 
words  ''  issues  and  profits "  seem  to  point  to  the  Taff 
Vale  Railway  stock. 

I  will  make  a  declaration  that  the  trustees  are  not 
bound  to  convert. 

(a)  2  Bern,  512.  (<f)  15  Beac,  193. 

a)  17  Beao.  507.  (e)  7  Fei.  137. 

(c)  2  MyL  4-  K.  699. 


i2tf  THE  PATENT  SCREWED  BOOT  AND  SHOE 
COMPANY. 


Jan.  12. 


The  four  davi,  ^TlHE  4th  of  the  General  Orders  of  the  11th  November, 

Sl^iffil^vh  in  ^^^2'  ™^^®  ""^^'  *^  Companies  Act,  1862,  directs, 

support  of  a     that  the  affidavit  verifying  the  petition  for  winding-up 
Sind-m)  must    ^^Y  company  "  shall  be  sworn  after  and  filed  within  four 

be  «worn  and    Jays  after  the  petition  is  presented.*'    In  this  case  the 
filed,  extended         .  .       ^         .    ,.  ,  ,     , ,  , 

by  the  Court,    petition  for  winding-up  the  company  had  been  presented 

on  the  5th  of  January.     It  had  been  duly  served  upon 

the  parties  interested  in  the  company,  the  necessary 

advertisements  had  been  inserted  in  the  papers,  and  the 

petition  stood  for  hearing  on  the  17th  oi  January. 

But 
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But,  in  eonaeqnetice  of  tbe  absence  of  the  Petitioner 
in  the  country^  the  affidavit  verifying  the  petition  was 
not  sworn  until  tbe  10th  o{  January. 

Mr.  Roxburgh  now  applied  for  leave  to  file  the 
affidavit,  notwithstanding  the  four  days  had  expired. 
See  the  73rd  Order  of  11th  November,  1862. 


I%e  Master  of  the  Rolls. 

You  may  take  the  order,  but  you  must  send  a  copy 
of  the  affidavit  forthwith  to  the  Respondents. 


NoTB.— &«  the  Wetiem  Baufii  BuiUmg  SociHy  (M.R.,  I9ik 
Janutay,  1864),  pott. 


SHOVELTON  v.  SHOVELTON. 

Jan.  12. 

fllHE  testator,  by  his  will,  gave  as  follows  :-^  A  testator  give 

^  I  bequeath  unto  my  dear  wife  Anne,  all  my  hispenonal 

household  goods,  furniture,  books  and  other  effects,  and  ®"J?*®„^JI  ^^'f 

all  the  ready  money  of  which  I  may  be  possessed,  own' absolute 

together  with  all  moneys  due  to  me  from  the  funds  of  ^the  fullest  ** 

the  Wesleyan  connection,  and  all  moneys  assured  to  me  conadencethat 

by  my  policy  in  the  Star  Life  Assurance  Society,  Aov  pose  of  the 

her  own  absolute  use  and  benefit,  she  paying  thereout  J*™*^^^^ ® 

all  my  just  debts  and  funeral  and  testamentary  expenses,  cbildren,  ac- 

I  bequeath  unto  each  of  my  daughters  the  legacy  of  ^"*^erei^* 

300Z.  a-piece,  to  be  paid  to  them  on  and  when  they  shall  of  her  judg- 

respectively  attain  the  age  of  twenty-one  years.    And  foSiy*circum- 

subject  thereto,  I  bequeath  all  the  rest  and  residue  of  fttances  mieht 

my  personal  estate  and  effects,  whatsoever  and  where-  huids."  Held^ 

soever,  unto  my  said  dear  wife,  to  and  for  her  own  *•*  '^^..T'f  2^ 
'  '  •'  was  entitled  for 

absolute  life»  with  a  pre- 
catory tratt  in 
remainder  in  favor  of  her  children. 


Shovelton 
0. 
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absolute  use  and  benefit,  in  the  fullest  confidence  that  she 
will  dispose  of  the  same  for  the  benefit  of  her  children, 
according  to  the  best  exercise  of  her  judgment  and  as 
Shovelton.  family  circumstances  may  require  at  her  hands."  He 
appointed  his  wife,  his  brother  and  his  nephew  to  be 
his  executors.   . 

Mr.  Bristowe,  for  the  children,  argued  that  the 
widow  took  beneficially  for  her  life,  with  remainder  to 
her  children  as  she  should  appoint,  in  the  nature  of  a 
precatory  trust;  Gully  v.  Cregoe{a)',  Wace  v.  Mal- 
lard (&).  He  argued  that  as  the  executors  had  severed 
in  their  defences,  only  one  set  of  costs  ought  to  be 
allowed ;  Attorney-General  v.  Wyville  (c). 

Mr.  Walford  for  two  executors. 

Mr.  Selwyn,  for  the  widow,  argued  that  she  took  the 
residue  absolutely,  for  that  there  was  an  unlimited  gift 
to  her  in  the  first  instance,  followed  by  something 
which  was  too  uncertain  for  the  Court  to  act  on.  He 
cited  Fox  v.  Fox(d);  Webb  v.  Wools  {e);  Palmer  v. 
Simmons  if ). 

The  Master  of  the  Rolls. 

I  think  that  this  is  a  precatory  trust.  I  cannot  get 
over  the  cases  first  cited.  Palmer  v.  Simons  and  Fox 
y.  Fox  differ  from  this ;  the  words  were  too  ambiguous. 
In  one  case,  the  testatrix  trusted  that  her  nephew,  to 
whom  she  gave  her  residue,  would  leave  the  **  bulk"  of 
it  to  certain  persons.     In  the  other,  the  donee  was  to 

make 

(a)  24  Bettv,  185.  {d)  27  Beav.  .301. 

(6)  21  L.  J.  (CA.)  356.  («)  2  Sim.  {N,  S.)  267. 

(c)  28  Beav.  464.  (f)  2  Drew.  221. 
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make  a  ''  sufficient  and  judicious  provision."  If  the 
words  bad  been  certain  in  those  cases,  there  would,  un- 
doubtedly, have  been  a  trust  to  carry  into  execution.  I 
must  come  to  the  same  conclusion  as  in  Wace  ▼. 
Mallard  and  Chdly  v.  Cregoe,  and  make  a  declaration 
that  there  is  a  precatory  trust  in  favor  of  the  children 
after  the  widow's  death.  I  will  not  now  say  how  the 
residue  is  to  be  divided  if  she  should  not  dispose  of  it. 


1863. 

Sbovblton 

o. 
Sbovblton. 


As  to  the  costs,  I  cannot  vary  from  the  usual  rule,  as 
I  see  no  reason  for  the  executors  severing,  I  can  allow 
one  set  of  costs  only  to  the  three  executors. 


SARAZIN  V.  HAMEL.    (No.  1.) 


1862. 
Dec.  19. 

1863. 
Jan,  14. 

rpHIS  bill  was  filed  by  Messrs.  Sarazin  of  Calais  and  By  the  Copy- 

"^      Messrs.  Gower  of  London,  against  Mr.  Hamel,  a  ]J^t  (5  &  e'^ 

lace  manufacturer  of  Nottingham,  ^*f''  ®-  ^^^» 

"^  B.  4),  no  person 

is  to  have  the 

The  bill  alleged  as  follows :—  Jejuni'**'' 

"The  Plaintiffs,  having  become  the  joint  proprietors  u^^'^^f'^^i^'? 
of  two  original  designs,  applicable  to  the  ornamenting  thereto  the 
of  lace,  which  had  not  previously  been  published,  either  AhiH  topre- 
within  the  United  Kingdom  of  Cheat  Britain  and  /re-  vent  an  in- 
land  or  elsewhere,  caused  the  same  designs,  respectively,  n"t^iege  that 

and  the  Plaintiffs'  proprietorship  thereof,  respectively,  to  5*"  ^*^^f? 

Gone*     Hcldm 
be  didg  registered  by  the  registrar  of  designs,  at  the  that  the  bill 

times  hereinafter  mentioned,  in  pursuance  of  and  in  ac-  J"  ^^ynj 

cordance  alone,  open  to 
a  demurrer. 
Whether,  upon  a  bill  to  restrain  the  infringement  of  a  patent,  it  is  necessary  to  allep 
that  thejpatentee  has  duly  paid  the  instalments  of  stamp  duties  necessary  to  keep  the 


patent  alive,  under  the  16  &  17  Viet.  c.  5,  s.  2,  qiutre 
VOL,  xxzn — I,  L 


•r 
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1862.       cordance  with  the  provisions  of  the  5  &  6  VicL  c.  100, 
on  the  12th  o{  August,  1862." 


'*  Such  designs,  and  Plaintiffs'  proprietorship  thereof, 
having  been  respectively  so  registered,  the  Plaintiffs,  in 
virtue  of  the  said  act,  became,  from  the  time  of  the  regis* 
tration  thereof,  respectively,  entitled  to  the  sole  right  of 
applying  the  same,  for  the  term  of  twelve  calendar 
months  from  the  date  of  such  registrations,  respectively, 
to  articles  of  manufacture  comprised  in  the  thirteenth 
class  mentioned  in  the  said  Designs  Copyright  Act  (that 
is  to  say):— To  lace  and  any  other  article  of  manu- 
facture or  substance  not  comprised  in  either  of  the 
twelve  other  classes  in  the  said  act  mentioned."  It 
then  alleged,  that  the  Defendant  had  since,  **  without 
any  leave  or  licence  from  Plaintiffs,  and  in  violation  of 
their  rights  and  privileges,  to  which  they  are  entitled  by 
virtue  of  the  said  act  in  respect  of  such  designs,  and  to 
their  great  wrong  and  damage,  been  applying  the  said 
designs  to  lace  manufactured  by  himself,"  and  had  sold 
great  quantities  of  lace  so  manufactured,  and  made  large 
profits  thereby. 

The  bill,  however,  contained  no  allegations  that  the 
Plaintiffs  had  aflSxed  the  letters  ^^Rd"  on  every  article 
of  their  manufacture. 

The  bill  prayed  an  injunction,  for  the  delivery  up  of 
the  pirated  articles,  and  that  the  Defendant  might 
account  to  the  Plaintiffs  for  the  profits  made  by  him, 
and  compensate  them  for  the  damage  they  had  sus- 
tained. 

To  this  bill  the  Defendant  put  in  a  general  demurrer 
for  want  of  equity. 

Mr. 
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Mr.  Selwyn  and  Mr.  Freeling  in  support  of  the 
demurrer.  The  Plaiuti&B  have  not  shewn,  upon  the  face 
of  their  bill,  that  they  are  entitled  to  the  benefit  of  the 
statute.  Their  right  is  created  by  statute,  and  the  4th 
section  says,  that  they  are  not  to  have  the  benefit  of  it, 
unless  certain  acts  be  done,  that  is,  unless  the  design  be 
registered  in  the  mode  pointed  out,  and  unless  every 
article  be  marked  **  Rd "  (a).  *  The  compliance  with 
these  conditions  is  an  essential  part  of  the  Plaintiffs' 
title,  and  ought  to  be  stated  with  precision  (ft).  The 
Plaintiffs  have  not  stated  that  they  have  marked  every 
article  '^Rd,'*  so  as  to  bring  themselves  within  the  protec* 
tion  of  the  act,  and  therefore  they  cannot  sue.  According 
to  the  allegations  in  the  bill,  and  which  are  to  be  taken 
most  strongly  against  the  Plaintiffs,  they  have  **  duly 
registered,"  but  not  duly  marked  the  articles;  Heywood 
V,  Potter  {c)\  21  &  22  Fict  c.  70;  24  &  26  Vict.  c.  73. 

Mr. 


1862. 


Sasasiv 

V. 

Hambl. 
(No.  I.) 


(fl)  The  5  &  6  VUt.  c.  100, 
1.4,  is  as  follows: — "Provided 
always,  and  be  it  enacted,  that  no 
person  shall  be  entitled  to  the 
oenefit  of  this  act,  with  regard  to 
any  design  in  respect  of  the  ap- 
plication thereof  to  ornamenting 
any  article  of  manufacture,  or  any 
such  substance,  unUti  such  design 
have,  before  publication  thereof, 
been  registered  according  to  this 
act,  and  unless,  at  the  time  of 
such  registration,  such  design 
have  been  registered  in  respect  of 
the  application  thereof  to  some  or 
one  of  the  articles  of  manufacture 
or  substances  comprised  in  the 
above-mentioned  classes,  by  spe- 
cifying the  number  of  the  class 
in  respect  of  which  such  regis- 
tration is  made,  and  unless  the 
name  of  such  person  shall  be  re- 
gistered, according  to  this  act,  as 
a  proprietor  of  such  design,  and 
ttnieis,  after  publication  of  such 
design,  every  such  article  of 
manufacture   or  such   wbstance 


to  which  the  same  shall  be  so 
applied,  published  by  him,  hath 
thereon,  if  the  article  of  manu- 
facture be  a  woven  fabric  for 
printing,  at  one  end  thereof,  or 
if  of  any  other  kind  or  such  sub- 
stance as  aforesaid,  at  the  end  or 
edge  thereof,  or  other  convenient 
place  thereon,  the  letters  "  Rd," 
together  with  such  number  or 
letter,  or  number  and  letter  and 
in  such  (brra  as  shall  correspond 
with  the  date  of  the  registration 
of  such  design,  according  to  the 
registry  of  designs  in  that  behalf; 
and  such  marks  may  be  put  oo 
any  such  article  of  manufacture 
or  such  substance,  either  by  mark- 
ing the  same  in  or  on  the  mate- 
rial itself  of  which  such  article  or 
such  substance  shall  consist,  or  by 
attaching  thereto  a  label  contain- 
ing such  marks." 

(6)  See  Mitford  on  PL  pp.  41, 
42  (4M  edit.) 

(0  1  Ell.  4-  B.  439. 
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1862.  Mr.  BcLggallay  and  Mr.  Foohs  in  support  of  the  bill. 

It  is  not  necessary  to  allege  that  every  article  sold  prior 
to  the  institution  of  the  suit  was  marked  ''  Rd."  The 
bill  sufEciently  alleges,  that  the  Plaintiffs  are  joint  pro- 
prietors of  the  design,  and  that  it  was  ''duly  regis- 
tered," &c.  "  in  accordance  with  the  provisions  of  the 
act."  This  makes  their  title  complete,  and  it  is  un- 
necessary to  negative  subsequent  acts,  which  might 
destroy  the  existing  right.  It  is  not  a  condition  pre- 
cedent, but  it  is  matter  of  defence  to  state  subsequent 
acts  by  which  the  Plaintiffs'  rights  became  forfeited. 
The  production  of  the  certificate  (s.  16)  will  prove  ''that 
the  provisions  of  the  act  and  of  any  rule  under  which 
the  certificate  appears  to  be  made,  having  been  complied 
with."  This  certificate  will  of  itself  make  out  a  primd 
facie  title  in  the  Plaintiffs  at  the  hearing.  According  to 
the  form  of  information  given  in  the  8th  section,  it  is  suf- 
ficient to  allege  that  the  Informant  "  was  the  proprietor" 
of  the  design,  and  such  is  the  form  V)f  declaration  at 
common  law.  They  referred  also  to  the  form  of  plead- 
ing in  the  case  of  patents ;  Harrison  y.  Tat/lor  (a). 

Mr.  Selwyn  in  reply. 


TliB  Master  of  the  Rolls. 

1863. 
Jun,  14.  The  question  on  this  demurrer  is,  whether  the  bill  is 

defective,  for  not  alleging  that  the  Plaintiffs  have  com- 
plied with  all  the  provisions  of  the  5  &  6  VicL  c.  1 00, 
or  for  not  alleging,  in  express  terms,  that  they  affixed 
the  letters  "  Rd,"  in  some  convenient  place,  on  every 
article  of  the  manufacture  in  question  which  has  been 
published  by  them. 

The 
(a)  4  Hurl  i  N.  815. 
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The  principle  upon  which  a  demurrer  lies  to  a  bill 
may,  for  the  purpose  of  the  question  before  me,  be 
broadly  stated  thus:— If  the  Plaintiff  proves  all  the 
facts  alleged  in  his  bill,  will  he,  in  the  absence  of  any 
other  evidence,  be  entitled  to  any  decree  at  the  hearing? 
If  this  question  must  be  answered  in  the  affirmative,  the 
demurrer  must  be  overruled. 

Here  the  Plaintiff  alleges,  that  he  has  "duly  regis- 
tered" his  design.  At  the  hearing  he  must  prove  this, 
and  the  proof  of  it  is  by  the  production  of  the  certificate 
of  the  Registrar.  This  is  provided  for  by  the  16th 
clause  of  the  act,  which  says,  that  the  certificate  "  shall, 
in  the  absence  of  evidence  to  the  contrary,  be  sufficient 
proof^  as  follows : — 

Of  the  design,  and  of  the  name  of  the  proprietor,  there- 
in mentioned,  having  been  duly  registered ;  and 

Of  the  commencement  of  the  period  of  registry ;  and 

Of  the  person  named  therein  as  proprietor  being  the 
proprietor;  and 

Of  the  originality  of  the  design ;  and 

Of  the  provisions  of  this  act,  and  of  any.  rule  under 
which  the  certificate  appears  to  be  made,  having 
been  complied  with." 

At  the  hearing  of  this  cause,  therefore,  assuming  the 
Defendant  to  admit  nothing,  and  to  require  the  Plaintiff 
to  prove  everything,  the  Plaintiff  will,  by  the  production 
of  this  certificate,  establish  the  five  propositions  enume- 
rated and  included  in  this  section,  and  will  throw  on  the 
Defendant  the  burthen  of  disproving  them,  or  such  one 
or  more  of  them  as  he  shall  contest 

It  follows,  therefore,  from  this,  that  upon  the  Plaintiff 
proving  what  he  has  alleged  by  his  bill,  he  will  at  the 

hearing 
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1863.       hearing  be  entitled  to  a  decree,  upon  the  principle  I  have 

^*^^^*-^      enunciated.  This  demurrer  must,  therefore,  be  overruled. 
Saraziv 

Hambl.  I  am  confirmed  in  this  Tiew  of  the  case,  by  the  cir- 

(No.  1.)  cumstance,  that  the  form  of  information  which  is  given 
by  the  act  (a)  contains  merely  an  allegation,  that  the 
informant  is  ''the  proprietor  of  a  new  and  original 
design/'  and  nothing  more;  this  proprietorship  can 
only  be  proved  by  the  production  of  the  certificate, 
which  will  establish  the  fact  of  the  registration,  and 
also  the  compliance,  by  the  informant,  with  the  other 
provisions  of  the  act 

The  analogy  also  to  the  case  of  patents  assists  this 
view  of  the  case ;  in  which,  I  am  not  aware  that  this 
Court  has  ever  required  the  Plaintiff  to  allege  in  the  bill 
or  to  prove  at  the  hearing,  unless  put  in  issue  by  the 
Defendant,  that  he,  the  Plaintiff,  has  duly  paid  the  two 
instalments  of  stamp  duties  (6)  necessary  for  the  pur- 
pose of  keeping  bis  patent  alive.  If  the  Defendant,  in 
the  case  of  a  patent,  insist  that  the  patent  is  lost  by 
reason  of  this  neglect,  or  if,  in  the  case  before  me,  the 
Defendant  insist  that  the  Plaintiff  has  lost  the  mono- 
poly given  to  him  by  the  statute  by  reason  of  his  non- 
compliance with  the  provisions  of  it,  as  to  matters  to 
be  performed  subsequently  to  registration,  he  must  raise 
that  question  either  by  answer  or  by  plea ;  in  which  case, 
the  Plaintiff  will  simply  produce  his  certificate  of  regis- 
tration, and  the  burthen  of  proving  that  the  Plaintiff 
has  not  complied  with  such  provision  of  the  statute  will 
fall  on  the  Defendant,  liable,  however,  to  be  rebutted 
by  the  Plaintiff. 

As  it  is,  I  must  overrule  the  demurrer. 

(a)  Stct.  8.  (jb)  16  ^  17  Vict.  e.5,i$.2,  3. 
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SARAZIN  V.  HAMEL.   (No.  2.) 

Jan,  15. 

rpHE  Plaintifffly  who  as  before  stated  (a),  registered  a  The  copi^rigbt 

•*-     design  for  lace  under  the  Copyright  of  Design  aLlj^'k^ 

Act,  1842,  (5  &  6  Vict.  c.  100,)  instituted  this  suit  if  the  pro- 

against  the  Defendant  for  an  injunction  and  for  relief  ^Engij^h  or 

against  an  infringement  of  their  copyright  in  the  regis*  foreign)  sdl 

tered  design.  article  abroad 

without  Che 
.       ^  .   .         .        .  ,    1         .     letters  "R*" 

Upon  a  motion  for  an  injunction,  it  appeared  that  the  being  attached 

Plaintiffs  had  sold  a  quantity  of  lace  of  the  same  qu^I^%J"t^ 

pattern  in  France,  without  attaching  thereto  the  letters  5  &  6  Vict.  c. 

"  Rd  "  and  the  distinctive  number,  as  required  by  the       '  *" 

4th  section  of  the  act ;  and  the  question  was,  whether, 

by  these  acts  done  abroad,  the  Plaintiffs  had  forfeited 

their  exclusive  right  to  the  pattern  under  the  act 

Mr.  BaggaUay  and  Mr.  JPooAf,  in  support  of  the 
motion  for  the  injunction,  argued  that  acts  done  abroad 
by  foreigners  did  not  invalidate  the  rights  given  by  the 
act;  that  it  did  not  apply  and  was  not  intended  to 
apply  to  persons  and  acts  out  of  the  jurisdiction  of  the 
English  courts. 

Mr.  Seboyn  and  Mr.  FreeUng  eanird  were  not  heard. 


The  Mastsb  of  the  Rolls. 

I  will  not  trouble  you.  I  am  of  opinion  that  by  the 
evidence  and  by  the  very  proper  admission  of  the 
Plaintiffs,   it  appears   that  they  have   sold  and  have 

been 
(a)  AntCf  p.  145. 


Sarazim 

V. 
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1863.       been  in  the  habit  of  selling  large  quantities  of  this  lace 

abroad^  without  anything  to  indicate  that  it  had  been 

registered  in  this  country,  and  without  marking  it  with 

Hamel.      the  letters  "  Rd." 
(No.  2  ) 

The  question  is,  whether  the  previous  monopoly  given 
by  this  statute  is  lost  by  the  non-compliance  with  the 
conditions  imposed  by  the  4th  section.  It  would  be 
singular  if  the  act  did  not  apply  to  every  sale  and 
wherever  it  might  be  made. 

The  Plaintiffs  are  manufacturers  at  Calais,  and  it  is 
contended  that  if  they  sell  the  lace  there,  to  an  English- 
man, it  need  not  be  marked  registered,  but  if  the  sale 
be  made  at  Dover,  it  must  be  so  marked. 

The  only  difference  is,  that  one  man  purchases  on  the 
other  side  of  the  Channel  and  another  on  this ;  while 
the  object  of  this  section  of  the  act  was,  that  the  public 
should  be  warned  against  infringing  a  registered  design 
and  prevented  from  getting  into  litigation,  by  inad- 
vertently imitating  designs  which  have  been  registered 
and  are  entitled  to  protection. 

Whatever  the  person  having  the  monopoly  of  the 
design  sells,  he  must  give  notice  on  the  piece  that  it  has 
been  registered.  It  is  true  that  the  mark  may  be  taken 
off  by  the  purchaser,  but  that  does  not  affect  the  vendor, 
as  there  is  no  privity  between  them. 

The  question  is,  is  this  proviso  or  condition  limited  to 
this  country  or  does  it  apply  everywhere  ?  I  read  the 
two  acts  together. 

By  the  3rd  section  of  the  first  act  (5  &:  6  Vict.  c. 
100,)  the  proprietor  of  a  design  not  previously  published, 

"  either 
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**  eithei:  within  the  Uaited  Kingdom  of  Great  Britain  1863. 
and  Ireland  or  elsewhere/'  is  to  have  the  sole  right  of 
applying  it,  it  being  registered  according  to  the  act, 
^'provided  the  same  be  done  within  the  United  Kingdom 
of  Great  Britain  and  Ireland"  But  the  subsequent 
statute  of  24  &,  26  Vict.  c.  73,  omits  the  latter  words, 
and  says  **  that  the  previous  acts,  and  all  acts  extending 
or  amending  the  same  shall  be  construed  as  if  the  words 
^  provided  the  same  be  done  within  the  United  Kingdom 
of  Chreat  Britain  and  Ireland^'  had  not  been  contained 
in  the  said  recited  act ;  and  the  said  recited  act  and  all 
acts  extending  or  amending  the  same  shall  apply  to 
every  such  design  as  therein  referred  to,  whether  the 
application  thereof  be  done  within  the  United  Kingdom 
or  elsewhere,  and  whether  the  maker  or  proprietor  of 
such  design  be  or  be  not  a  subject  of  her  Majesty. ** 

The  act  applies  to  everybody,  to  a  design  anywhere 
made,  to  foreign  and  English  subjects.  It  is  not  com- 
pulsory, but  any  person,  if  he  wants  the  benefit  of  this 
act,  may  register  any  design  anywhere  made ;  but  what 
is  he  to  do?  He  must  register  it,  and  then  the  4th 
section  says  that  no  person  shall  be  entitled  to  the 
benefit  of  the  act,  unless  (amongst  other  things),  every 
such  articles  published  by  him  shall  have  thereon  the 
letters  ''  Rd  "  and  the  particular  distinctive  number. 

What  does  that  mean?  The  act  applies  to  every- 
body who  invents  a  design,  and  everyone.  Englishman 
or  foreigner,  is  to  have  the  benefit  of  this  act,  but  he  is 
to  lose  it,  unless  after  the  publication  every  article  is 
marked  "  Rd." 

Has  every  article  published  by  the  Plaintiffs  had  the 
letters  "  Rd?"   No;  the  Plaintiffs  say,  we  are  foreigners 
and  this  part  of  the  act  does  not  apply  to  articles  pub- 
lished 
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1863.  liflhed  abroad    Why  not,  what  is  there  to  say  that  it 

^"^^  ^^  means  published  within  England  or  Ireland,  what  power 

^  ^  has  the  Court  to  introduce  into  the  act  these  words, 

Hambl.  which  relate  to  all  foreigners  as  well  as  to  all  English-^ 

'^  men? 


I  am  of  opinion  that  the  condition,  the  performance 
of  which  is  necessary,  is  just  as  general  as  the  benefit 
given  by  the  act,  and  that  if  a  foreigner  choose  to  take 
the  benefit  of  this  statute,  he  must  comply  with  its 
conditions  and  put  on  the  registered  article  the  letters 
''  Rd,"  and  if  he  do  not,  he  loses  the  benefit  of  the  act 

It  is  not  of  the  slightest  importance  whether  the  sale 
is  at  Calais  or  at  Dover;  the  spirit,  the  meaning  and 
the  words  of  the  act  are  clear,  and  they  apply  to  every 
person  and  to  every  place.  The  Plaintifis  not  having 
complied  with  the  terms  of  the  statute  I  must  refuse  this 
motion  with  costs. 


NoTB.— By  consent,  the  bOl  was  dismissed  with  costs. 


CASES  IN  CHAMCBRT. 


SANDERSON  v.  STODDART.  ,     ,. 


/^N  the  application  of  a  creditor,  the  naiial  adminis-  An  cxeeator 

^-^    tration  order  had  been  made  against  the  execator.  cmfemtdytdg- 

mentis  which 

heptid,  and 

It  appeared  firom  the  certificate,  that  the  executor    ' 


had  received  2,8712.  and  had  paid  2,6132.,  part  of  which  ™J{„|j^ 
was  for  judgments  voluntarily  confessed  by  him,  leaving  «nt,  die  aMsti 
a  balance  due  from  him  of  2672.    This  sum  constituted  etent  to  {nv 
tile  whole  assets.  ?tJ!*^!!? 

that  the  exec 
The  debts  remaining  unpaid  amounted  to  1,490L         SititlS  to^ 

priority  for 
Mr.  Ince,  for  the  Plaintiff,  asked  that,  as  the  estate  ^jj''*^^^ 
was  deficient,  the  costs  of  all  parties  might  be  paid  pro 
rata^  and  the  residue,  if  any,  divided  amongst  the 
creditors. 


Mr.  Selwyn,  for  the  executor,  claimed  to  have  his 
costs  in  priority  of  all  other  claims;  Gaunt  v.  Taylor  (a). 

Mr.  Ince,  in  reply,  insisted  that  the  executor  had 
disentitled  himself  to  priority  by  voluntarily  confessing 
judgments  which  had  swept  away  the  assets. 

The  Master  of  the  Rolls. 

I  think  the  executor  must  have  his  costs  allowed  in 
priority. 

(a)  2  Hare,  413. 
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1863. 


Jan.  16, 17. 

A  decree  for 
foreclosure  was 
made  against 
a  cetlui  que 
trust,  and  the 
bill  was  taken 
pro  confetso 
against  his 
trustees.  The 
decree  was 
served  on  the 
trustee,  but 
without  the 
necessary 
notice.    After 
the  expiration 
of  three  years, 
the  Court  dis- 
pensed with 
service  of  the 
decree  on  the 
trustee  alto- 
gether, and 
made  it  abso- 
lute against 
him. 


THURGOOD  V.  CANE. 

npHE  22nd  Consolidated  Order,  art.  2,  r.  11,  requires, 
"^  that  **  unless  the  Court  shall  dispense  with  service 
thereof,"  an  office  copy  of  a  decree  taken  pro  confesso 
shall  be  served  on  the  Defendant,  with  notice  of  the 
time  within  which  he  may  apply  to  set  aside  the  decree. 

By  the  22nd  Consolidated  Order,  art.  15,  r.  3,  a 
decree  pro  confesso  may  be  made  absolute  '*  after  the 
expiration  of  three  years  from  the  date  of  the  decree, 
when  a  Defendant  has  not  been  served  with  a  copy 
thereof." 

Mr.  X.  Field  now  applied  to  the  Court  to  dispense 
with  service  of  the  decree  on  a  trustee  altogether. 
He  stated  that  on  the  3rd  of  December,  1859,  a  decree 
for  foreclosure  had  been  made  against  one  of  the  cesiuis 
que  trust,  who  was  interested  in  the  mortgaged  estate 
under  the  will  of  the  mortgagor,  and  that  it  had  been 
taken  pro  confesso  against  his  bare  trustee,  who  was 
resident  abroad.  That  the  decree  had  been  served,  but 
without  any  notice  as  required  by  the  22nd  Consoli- 
dated Order,  art.  2,  r.  11. 

He  submitted  that,  under  the  circumstances,  the  Court 
might  dispense  with  the  service  altogether,  and  make 
the  decree  absolute,  although  the  service  had  been 
informal.  That  in  all  cases,  under  the  General  Orders, 
the  Court  had  a  dispensing  power;  Ferrand  v.  The 
Corporation  of  Bradford  {a);  but  that  here  the  order 

expressly 
(a)  21  Beav.  422;  8  De  G.,  M.  ^  G.  93. 
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expressly  gave  such  a  power.  That  the  Court  had 
acted  similarly  in  Benbow  v.  Davies  (a),  uuder  the  same 
Order,  and  that  the  proper  course  seemed  to  be,  to 
wait  until  the  expiration  of  the  three  years  before 
applying  for  the  order  to  dispense  with  service ;  James 
V.  Rice  (6). 

The  Master  of  the  Rolls. 

I  will  consider  whether  I  can  do  it.  My  difficulty  is, 
that  the  trustee  knows  that  the  service  on  him  was 
informal,  and  may  not  have  come  forward  to  set  aside 
the  decree,  because  he  knows  that,  as  matters  stand,  you 
cannot  obtain  the  order  absolute. 


The  Master  of  the  Rolls  dispensed  with  service  of      Jan.  17. 
the  decree  on  the  trustee  and  made  the  order  absolute. 

(a)  12  Bean.  421.  (6)  5  Dt  G.,  Af.  4*  G.  46. 


CASES  IN  CHANCERY. 


FAIRFIELD  v.  BU8HELL. 

Jan.  17. 

bevise  to  A.     fTHHE  testator,  John  Carter,  by  his  will  dated  in  1816, 

for  life,  and  I        j     .     j        i.  „ 

after  her  de-  devised  as  follows : — 

« lawful  issue"      *'  ^  S}^^  ^"^  devise  unto  my  daughter  Mary  Bushell, 

*^H*i!^"?ii*i  ^'  ™y  messuages  or  dwelling-houses,  lands  and  pre- 

dren"  of  such    mises,  with  the  appurtenances  thereto  belonging,  situate 

shoulTl^th     *°  lAscard^  in  the  county  of  Chester^  to  hold  to  her  and 

dead,  in  equal  her  assigns  during  the  term  of  her  natural  life,  without 

chilli  of       being  subject  to  the  debts  or  control  of  her  present 

such  issue  to     or  after  taken  husband.     And  after  her  decease,  I  give 

M  parent's         ^"^  devise  the  same  unto  the  lawful  issue  of  my  said 

tl^^tA*   ^^'  daughter  then  living,  and  the  child  or  children  of  such 

'<  issue*'  was     of  them  as  should  be  then  dead,  whether  male  or  female, 

"^childSen^     in  equal  shares  and  proportions,  the  child  or  children  of 

and  that  the     such  deceased  issue  to  take  his,  her  or  their  deceased 

and  the  cliil- '  T^'''^^  share  only,  and  each  and  every  of  them  to  hold 

dren  of  j/i      the  same  as  tenants  in  common  and  not  as  joint  tenants, 
children  who      .,•       .,  ,  ,       ..       ,         ,  .,, 

pre.deceased     And  I  stnctly  order  and  enjom,  that  the  said  last-men- 

her  took  for      tioned  premises  or  any  part  thereof  shall  not,  on  any 
account,  be  sold,  mortgaged  or  in  anywise  encumbered." 

The  testator  also  gave,  devised  and  bequeathed  all 
the  rest  and  residue  of  his  estate  and  effects,  of  what 
nature  or  kind  soever  and  wheresoever,  not  thereinbefore 
given  and  disposed  of,  unto  his  son  John,  his  heirs,  ex- 
ecutors, administrators  and  assigns  for  ever. 

The  testator  died  in  1821,  and  his  daughter  Mary 
Bushell,  who  survived  him,  died  in  1854,  leaving  two 
children  then  living,  viz.,  John  and  Sarah,  and  two 

children 
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children  of  a  deceased  son  Samuel,  viz*,  Mary  Ann  and 
Jo&n  the  younger. 

This  bUl  prayed  a  partition,  and  a  question  arose  as     Boibill. 
to  the  true  construction  of  this  devise. 

Mr.  Selwyn  and  Mr.  North  for  the  Plaintiffs  Sarah 
and  others,  who  were  entitled  to  the  interest,  if  any, 
of  John,  the  residuary  devisee  and  heir-at-law.  The 
words  ''  lawful  issue  "  must,  in  this  case,  be  construed 
''  children"  and  be  limited  to  issue  of  the  first  genera* 
tion,  in  consequence  of  the  subsequent  direction  that  the 
"children"  shall  take  their  ''parent's  share;"  Sihley  v. 
Perry  (a) ;  Pope  v.  Pope  (6) ;  Jcarman  on  Wills  (c). 

Secondly.  There  being  no  words  of  inheritance  at- 
tached to  the  gift  to  the  children  or  to  that  to  the  grand- 
children (who  take  by  substitution  only)  they  are  en- 
titled for  life  only,  and  the  remainder  in  fee  passes, 
under  the  devise,  to  John  the  heir-at-law,  and  is  now 
vested  in  the  Plaintiffs  under  his  will;  Sturgis  v« 
Dunnid). 

Mr.  Kay  for  John  BushM  the  elder.  The  daughter 
Mary  Bushell  took  an  estate  tail ;  for  it  is  a  devise  to 
one  for  life,  with  remainder  to  her  lawful  issue,  which 
plainly  gives  an  estate  tail.  That  which  is  engrafted  on 
it  makes  no  difference,  as  the  direction  is,  that  the  issue 
shall  take  as  tenants  in  common,  that  was  the  case  in 
Jessan  v.  Wright  (e);  Roddy  v.  Fitzgerald  (J).  The 
testator  intended  that  the  estate  should  remain  in  the 
family  of  the  devisees  for  all  generations  and  should 
never  be  sdd. 

Mr. 

(a)  7  Va.  522.  (d)  19  Beav.  135. 

(6)  14  Bm.  591.  (f)  2  Bligh  (O  5.)  1. 

(0   Vol.  2,  p.  S3  (2nd  edit.)  (J)  6  ».  ^  L.  Cos.  823. 
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Mr.  Cole  and  Mr.  F.  Webb  for  John  the  younger. 
Sibley  v.  Perry  and  that  class  of  cases,  where  the  word 
'^  issue*'  is  limited  for  the  purpose  of  giving  effect  to  a 
gift  and  of  preventing  its  being  too  remote,  have  no 
application.  The  issue  living  at  the  decease  of  Mar§ 
Bushell  take  an  estate  tail,  and  those  who  take  the 
substituted  gift  to  the  children  of  deceased  issue  take 
the  same  estate.  A  devise  to  the  heirs  of  A,  would  pass 
the  fee,  so  one  to  the  issue  of  the  body  ot  A,  would  give 
an  estate  tail,  and  therefore  a  devise  to  the  issue  simply 
would  give  the  same  interest  or  an  estate  tail.  They 
cited  Whitelock  v.  Heddon  (a) ;  Harrison  v.  Harrisonifi). 


The  Mastbr  of  the  Rolls. 

I  regret  to  say  I  must  decide  this  case  in  favor  of  the 
Plaintiffs. 

There  can  be  no  doubt  but  that  the  rules  of  law  which 
give  a  strict  construction  to  technical  words  very  often 
violate  the  intentions  of  testators,  but  I  cannot  disregard 
those  rules,  without  overruling  a  series  of  decided  cases^ 
which  I  have  no  power  to  do.  The  principles  and  rules 
of  construction  must  therefore  be  followed  in  this  case. 

Here  the  devise  is  to  the  daughter  for  life,  and  after 
her  decease  unto  her  lawful  issue  then  living.  If  it  had 
stopped  there,  I  should  have'  adopted  Whitelock  v. 
Heddon  (a)  and  have  taken  the  word  **  issue"  in  its  most 
comprehensive  form,  and  have  held  that  it  meant  all  the 
issue  of  the  daughter,  of  every  sort  and  however  remote, 
as  children,  grandchildren  and  great  grandchildren  and 
so  on.  But  I  think  it  improper  so  to  treat  it,  for,  first, 
there  are  the  words  "  then  living,"  which  create  some 

diflSculty, 

(a)  1  Boi.  4-  Pul.  243.  (6)  7  Man.  ^  Gr.  938. 
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difficulty,  and  then  we  have  the  words  '^  and  the  child 
and  children  of  such  of  them  as  should  be  then  dead/' 
in  *'  equal  shares/'  the  children  taking  their  deceased 
parent's  share.  It  is  clear,  that  where  a  testator  speaks 
of  the  "children"  of"  issue"  taking  their  parent's  share, 
you  must  cut  down  the  meaning  of  the  word  "  issue" 
to  "children."  For  as  the  word  "issue"  unrestricted 
includes  all  the  descendants,  when  you  speak  of  the 
children  of  the  issue  those  words  have  no  meaning 
unless  you  restrict  the  word  "issue."  I  must,  there- 
fore, hold  that  the  word  "issue/'  in  this  will,  means 
"children/'  and  that  "  the  children  of  such  deceased 
issue  take"  their  parent's  share  only. 


161 


1863. 


Fairfibld 

V. 
BUSHELL. 


If  1  could  find  any  words  to  enlarge  the  devise,  or 
anything  amounting  to  a  gift  of  an  estate  of  inheritance, 
or  if  there  had  been  any  gift  over,  I  should  be  bound  to 
follow  Jesson  v.  Wright.  But  I  think  that  the  Court  is 
concluded  by  these  technical  words,  and  therefore,  that 
the  children  of  Mary  Bushell  living  at  her  death,  and 
the  children  of  her  son  Samuel  who  died  in  her  lifetime, 
take  respectively  for  their  lives  only,  and  that  on  their 
deaths  the  shares  will  fall  into  the  residue. 


VOL.  XXXII— I. 
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June  27,  28. 

Professional 

{>rivilege  is 
imited  to 
communica- 
tions of  a  soli- 
citor with  bis 
client  and  with 
those  persons 
necessarily 
employed 
under  the 
solicitor;  it 
does  not  ex- 
tend to  com- 
munications 
between  a 
solicitor  and 
third  parties. 

In  a  dispute 
between  A. 
and  B.  the 
solicitor  of  A* 
had  communi- 
cations with  fi. 
Held,  thai  they 
were  not  pri- 
vileged. 


FORD  t;.  TENNANT.    (No.  2.) 

T)  Y  this  bill,  the  Plaintiff  (the  executor  of  the  late 
-'^  Lord  Kensington)  sought  to  have  the  benefit 
of  a  purchase  made  by  Mr.  Tennant  (his.  Defendant's, 
late  solicitor)  of  an  annuity  of  1,050/.  granted  by  Lord 
Kensington  to  a  Mr.  Savage  (a). 

Mr.  Oeorge  Booth,  a  solicitor,  was  subpoenaed  on 
behalf  of  the  Plaintiff  to  give  evidence  in  the  case.  He 
attended  and  counsel  proceeded  to  examine  him  as  to 
certain  letters  which  he  had  received  from  and  com- 
munications he  had  formerly  had  with  Messrs.  Harrison 
&  Finch  (the  solicitors  of  the  Defendants  in  this  suit),  at 
a  time  when  he  (the  witness)  was  acting  as  the  solicitor 
of  Captain  Rooke,  in  asserting  a  claim  to  the  annuity  in 
question  in  this  suit. 

The  witness  dech'ned  to  produce  the  letters  or  to  give 
the  dates  of  them  or  answer  the  question  put  to  him, 
stating  that  he  conceived  that  all  letters  received  by  him 
respecting  the  business  of  his  client  were  privileged 
communications,  and  that  he  was  directed  by  Captain 
Rooke  not  to  give  any  information  he  was  in  possession 
of  as  his  solicitor  respecting  Captain  Rooke^s  matter. 

The  questions  put  to  the  witness  and  his  answers 
thereto,  as  taken  down  by  the  examiner,  were  as 
follows : — 

"In  the  month  o{ November,  1867,  as  I  believe,  Mr. 

Rooke, 
(a)  See  29  Beav.  452. 
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Itaoke  of  Ilfard  manor  employed  me  as  bis  solicitor  1863. 
respecting  a  matter  relating  to  Lord  KensingtorCs  estate. 
That  matter  was  in  respect  of  the  annuity  granted  to  a 
Mr.  Savage.  I  communicated  with  Mr.  Finch,  of  the 
firm  of  Harrison  k  Tennant,  on  the  subject,  and  I  also 
saw  Mr.  Charles  Tennant  on  the  roatteri  I  had  also 
communications  in  writing  with  Mr.  Finch.  I  have 
some  papers  with  me  relating  to  the  matter.  The  date 
of  the  first  letter  I  received  from  Messrs.  Harrison  ^ 
Finch  was  in  January,  1858.  I  decline  to  produce  that 
letter,  on  the  ground  that  I  consider  all  letters  received 
by  me  respecting  the  business  of  my  client  are  privileged 
communications,  and  that  I  ought  not  to  produce  that 
letter.  I  am  employed  by  Mr.  Rooke  and  his  brothers, 
and  I  hold  that  letter  and  other  papers  as  the  solicitor 
and  professional  adviser  of  Mr.  Rooke  and  his  brothers. 

''  Question.  I  ask  the  date  of  all  the  other  letters  you 
have? 

"  Answer.  I  decline  to  give  the  dates  of  all  the  letters 
received  by  me  in  the  matter  in  which  I  was  employed 
as  the  solicitor  of  Mr.  Rooke  and  his  brothers,  on  the 
ground  above  stated. 

"  Question.  Did  you  make  a  claim  on  behalf  of  your 
clients  on  Messrs.  Harrison  §c  Finch? 

**  Answer.  I  decline  to  answer  the  question. 

''Question.  Did  Messrs.  Harrison^  i^ncA make  any 
representations  to  you  on  the  subject  of  Savage's 
annuity  ? 

''  Answer.  I  had  several  conversations  with  them  and 
they  with  me  on  the  subject,  chiefly  with  Mr.  Finch,  but 
I  had  some  with  Charles  Tennant.  Messrs.  Harrison 
A  Finch  was  then  the  firm. 

"Question.  What  did  Mr.  Finch  say? 

''  Answer.  I  decline  to  state. 

M  2  *'  Question. 
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1863.  "  Question,  What  did  Mr.  Tennani  say  ? 

"  Answer.  I  decline  to  state.  I  was  directed  by  Mr. 
Rooke  not  to  give  any  information  I  was  in  possession 
of  as  his  solicitor  respecting  Mr.  Rooke^s  matter.  I 
cannot  say  when  I  last  saw  Mr.  Finch,  it  was  perhaps 
in  1858  or  1859  that  I  last  saw  him  about  Mr.  Rooke  s 
matters.  I  have  not  had  any  conversation  with  him  re- 
specting the  matter  of  this  suit.  I  prepared  a  case  for 
the  opinion  of  counsel  and  I  obtained  my  information 
to  enable  me  to  prepare  that  case  from  my  clients,  some 
from  Mr.  Rooke  and  some  from  his  brother ;  I  cannot 
remember  whether  I  obtained  my  information  from  any 
other  person.  I  do  not  remember  whether  I  obtained 
my  information  from  Mr.  Tennant,  and  I  decline  to 
look  at  any  papers  I  may  have,  to  search  when  I  received 
any  information  from  Harrison  Sf  Finch*  I  obtained 
some  copies  of  documents  from  some  one,  but  I  do  not 
remember  from  whom  I  received  them.  I  do  not  re- 
member whether  I  received  any  documents  from  Mr. 
Tennant  I  do  not  know  what  is  meant  by  documents, 
but  I  believe  I  received  some  papers,  I  believe  from  Mr, 
Finch ;  to  the  best  of  my  remembrance  I  received  a 
copy-  of  some  deed  from  him,  but  no  agreement  or 
copies  of  agreements  that  I  remember.  I  ceased  to 
act  as  solicitor  for  Mr.  Rooke  in  that  matter  either  in 
1858  or  1859.     I  believe  that  my  bill  has  been  paid. 

"  Question.  By  whom  was  it  paid  ? 

''Answer.  I  decline  to  answer  the  question.  I  did  not 
act  as  solicitor  for  Mr.  Rooke  in  the  matter  of  an  as- 
signment of  Savage's  annuity. 

"  Question.  Drd  you  act  as  Mr.  Rooke's  solicitor  on  the 
occasion  of  his  abandonment  of  his  claim  to  Savage's 
annuity  ? 

''  Answer.  I  object  to  answer  the  question." 

The 
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The  usual  order  of  course  had  been  made  to  set  1863. 

down  the  witness's  objections  to  be  argued,  and  they  ^"^^ 

were  now  brought  on  for  argument  «. 


Mr.  Lloyd  in  support  of  the  objections.  The  rules 
as  to  the  privilege  of  a  solicitor,  which  is  really  that  of 
the  client,  have  of  late  been  somewhat  relaxed.  The 
privilege  is  no  longer  restricted  to  those  which  take 
place  after  a  litigation  has  been  commenced ;  Herring  v. 
Clohery  (a) ;  Deshorough  v.  Rawlins  (b).  The  rule  is 
not  restricted  to  communications  between  the  solicitor 
and  client,  but  extends  to  information  acquired  by  him 
solely  in  the  character  of  solicitor.  Lord  Brougham  held, 
that  as  to  communications  received  by  solicitors  ''in 
their  professional  capacity,  either  from  a  client  or  on 
his  account  and  for  his  benefit,"  ♦  #  ♦  "  they  are  not 
only  justified  in  withholding  such  matters,  but  bound  to 
withhold  them,  and  will  not  be  compelled  to  disclose 
the  information ;"  Chreenough  v.  Gaskell  (c).  Lord 
Lyndhurst  held  that  a  solicitor  was  not  bound  to 
disclose  information  which  he  ''acquired  in  his  character 
of  solicitor  of  the  mortgagees  "  (his  clients) ;  Jones  v. 
Pugh(d). 

If  communications  between  the  two  opposing  solicitors 
and  their  clients  are  respectively  protected,  the  com- 
munications between  the  two  solicitors  themselves  are 
equally  protected  as  against  third  parties,  for  the  in- 
formation, on  each  side,  is  derived  by  the  solicitor  from 
his  client. 

Mr.  Southgate  and  Mn  Hemming  contra.  The 
privilege  of  a  solicitor  is  limited  to  what  takes  place 
between   him  and  his  client,  and  does  not  extend  to 

communications 

(a)  1  FhU.  91.  (c)  1  Myl  *  K.  p.  102. 

(h)  3  Myl.  if  Cr.  515.  (d)  1  Phil.  99. 


Ten  N  A  NT.  ■ 
(No.  2.) 
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1863.  communicationa  between  tbe  solicitor  and  adverse 
parties  or  strangers ;  the  reason  for  the  rule  does  not 
apply  in  such  cases.  It  is  impossible  that  anything 
which  Messrs.  Harrison  §f  Finch  said  or  wrote  to  Mr. 
Booth,  the  solicitor  of  Captain  Roohe,  can  be  privileged, 
for  there  was  no  professional  confidence  between  them. 
The  case  of  Greenaugh  y.  Ga$kell{a)  arose  on  the 
answer,  and  the  passage  relied  on  in  the  judgment  was 
a  mere  obiter  dictunn*  In  Jones  v.  Pugh{b)  the  question 
did  not  relate  to  communications,  but  to  mortage 
or  title  deeds.  In  suits  for  the  specific  performance 
of  contracts  entered  into  by  correspondence  between 
solicitors,  tbe  correspondence  is  constantly  ordered  to 
be  produced  ;  Taylor  on  Evidence  (c)  ;  Steele  v. 
Stewart  (d) ;  Tippins  v.  Coatee  (e) ;  Griffith  v. 
Daivie$(f)i  Spenceley  v.  Schuknburgh  {y) ;  Sawyer  y. 
JBirchmore  (A)  ;  Qore  v.  Bowser  (t) ;  Desborough  y. 
Rawlins  (A). 

Mr.  Lloyd  m  reply.  The  statement  of  Lord  Brovgham 
in  Greenough  y.  Gaskell  was  not  an  obiter  dictum.  The 
question  raised  related  to  papers  and  letters  written  or 
received  by  a  solicitor  *'  in  his  capacity  of  confidential 
solicitor  for  Darwell,  for  whom  he  had  been  pro- 
fessionally concerned  for  a  number  of  years,''  and  were 
not  limited  to  those  between  the  solicitor  and  his  client. 
The  evils  arising  from  the  revelation  of  secrets  derived 
from  professional  employment  are  (in  the  language  of 
Lord  Justice  Knight  Bruce)  '*  too  great  a  price  to  pay 
for  truth  itself;"  Pearse  v.  PearseQ). 

The 

(a)  I  MyL  4-  K,  98.  (g)  7  EoH,  357. 

{b)  1  PhiL  96.  (1)  3  Mul  if  K,  572. 

(c)  Vol.  1,  pp.  730,  744,  751.         (i)  5  De  Gex  Sr  S  30. 

(d)  1  PhiL  471.  (k)  3  MyL  Sf  Cr.  515. 
{e)  6  Hofv,  16.                                (/)  1  De  Get  4-  Sm.  28. 
(/)  5  Bam.  4-  Ad.  502. 
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The  Mastbr  of  the'RoLJs.  1863. 

This  is  the  demurrer  by  a  witness,  who  objects  to 
answer  certain  questions,  on  the  ground  that  the  infor- 
mation was  acquired  by  him  solely  in  the  character  of 
solicitor  of  his  client;  and  on  that  ground  and  on 
that  ground  alone,  he  insists  that  he  is  not  bound  to 
answer  the  questions.  That  he  was  the  solicitor  of 
Captain  Rooke^  and  that  during  the  time  in  question  he 
was  actually  engaged  as  his  solicitor,  is  not  disputed. 
The  question  is,  whether  these  communications  are 
privileged  or  not?  They  were  not  derived  from  the 
client,  but  from  a  person  who  was  a  stranger  to  him, 
and  I  concur  that  the  decision  depends  on  whether  he 
can  avoid  the  discovery,  in  consequence  of  having  been 
then  the  solicitor  of  Captain  Mooke,  and  that  nothing 
which  had  previously  occurred  between  Mr.  Tennant 
and  Captain  Roohe  can  affect  the  question. 

The  reason  for  the  rule  which  establishes  the  privilege 
is  obvious,  and  it  is  acknowledged  in  all  the  cases.  It 
is  for  the  interests  of  justice  that  the  most  full,  free  and 
complete  communication  should  take  place  between  a 
client  and  his  solicitor,  for  if  that  did  not  take  place, 
it  would  be  impossible  to  corfduct  a  suit  or  to  obtain 
justice,  or  for  a  man  to  defend  himself  and  prevent  an 
injustice.  It  is,  bowever,  important  that  this  rule  should 
not  be  extended  further  than  is  necessary  for  the  pur-* 
poses  of  justice,  and  it  struck  me,  during  the  argument, 
that  the  rule  could  not  extend  to  a  case,  where  the  in- 
formation was  obtained  by  a  solicitor  acting  as  such, 
but  was  not  derived  from  the  client  himself.  In  the 
course  of  the  argument,  I  suggested  a  case,  where  it 
was  admitted  that  the  privilege  must  be  qualified  to 
this  extent '.--that  the  communication  must  be  one  in 
which  the  client  had  an  interest,  and  that  otherwise 
the  solicitor  could  not  protect  himself  from  answering. 

My 
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1863.  My  opinion  is,  that  th^  authorities  restrict  the  rule 

to  communications  between  a  solicitor  and  his  client, 
extending  it  to  all  other  persons  with  whom  the  solicitor 
must  communicate  in  order  to  conduct  the  cause;  such 
as  communications  between  the  client  or  the  solicitor 
with  persons  employed  to  get  up  evidence,  as  in  the  case 
of  Steele  v.  Stewart  (a).  But  there  is  a  very  broad  and 
marked  distinction  between  information  derived  in  those 
cases  and  information  derived  from  third  parties,  from 
strangers,  or  from  the  opponents  of  the  client. 

I  should  not  have  had  much  doubt  on  this  point  had 
it  not  been  for  the  dictum  in  Greenough  v.  Gaskell{Jb\ 
and  I  was  desirous  to  read  and  consider  it  before  I 
decided  this  case.  The  passage  is  this : — ''  If,  touching 
matters  that  come  within  the  ordinary  scope  of  pro- 
fessional employment,  they  (solicitors)  receive  communi- 
cation in  their  professional  capacity,  either  from  a 
client  or  on  his  account  and  for  his  benefit,  in  the 
transaction  of  his  business,  or,  which  amounts  to  the 
same  thing,  if  they  commit  to  paper,  in  the  course  of 
their  employment  on  his  behalf,  matters  which  they 
knew  only  through  their  professional  relation  to  the 
client,  they  are  not  only  justified  in  withholding  such 
matters,  but  bound  to  withhold  them  and  will  not  be 
compelled  to  disclose  the  information  or  produce  the 
papers  in  any  court  of  law  or  equity,  either  as  party  or 
as  a  witness." 

Now  it  must  be  admitted  that  this  extends  beyond  the 
communications  between  a  client  and  his  solicitor,  it  is 
expressly  stated,  that  if  solicitors  "  receive  communi- 
cations in  their  professional  capacity,  either  from  a  client 
or  on  his  account  and  for  his  benefit,"  they  are  bound 

to 

(a)  1  Phil.  471.  (6)  1  MyL  i  K.  102. 
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(o  withhold  such  matters.  Such  conQOiunications  might  1863. 
be  from  any  person  whatever ;  and  I  certainly  must  ad* 
mit  that  Mr.  Lloyd  was  just  in  stating  that  this  was 
not  an  obiter  dictum^  for  the  Court  did  not  compel  the 
solicitor  to  produce  papers,  some  of  which  were  received 
from  his  client  and  some  apparently  from  other  persons. 
If  the  communications  with  strangers  were  liable  to 
production,  the  solicitor  would  have  been  ordered  to 
shew  which  of  them  had  been  communicated  to  him 
from  his  client  and  which  from  strangers ;  so  that  those 
derived  from  the  client  might  be  protected  and  the 
others  ordered  to  be  produced ;  and  Lord  Cottenham, 
in  Deshoraugh  v.  Hawlinsia),  suggested  that  that 
would  be  the  proper  course.  The  case  of  Chreenough 
V.  Gaskell  has  been  repeatedly  followed  and  re- 
peatedly approved  of,  but  not  on  this  particular  point, 
and  I  thought  it  necessary  to  consider  whether  this 
question  had  been  pointedly  brought  to  the  attention  of 
Lord  JBrovgham.  Unfortunately  it  does  not  appear,  for 
although  Lord  JBrougkatn  states  many  cases,  it  does  not 
appear  that  any  case,  on  this  particular  point,  was  cited 
in  the  argument.  For  instance,  the  case  of  SpenceUy  v. 
Schulenburgh  {b)  is  not  mentioned.  I  am  therefore  bound 
to  look  how  that  case  has  been  followed,  and  I  cannot 
find,  nor  has  my  attention  been  called  to  a  single  case, 
in  which  that  particular  part  of  the  judgment  has  been 
followed,  and  I  do  not  believe  that  such  a  case  can 
be  found  to  exist.  I  think  that  Lord  Brougham  can 
hardly  be  considered  to  have  overruled  the  cases  pre- 
viously decided,  which  had  confined  privilege  to  com- 
munications between  solicitors  and  their  clients  or  the 
agent  of  clients. 

In  SpenceUy  v.  Schulenburgh  (b)  it  was  proposed  by 
the  Plaintiff  to  call  the  Defendants'  attorney  to  prove  a 

notice 

(a)  3  Myl  4*  Cr.  515.  (6)  7  Ea»t,  357. 


170  CASES  IN  CHANCERY. 

1863.  notice  to  produce  an  agreement  which  had  been  served 
on  him  by  the  Plaintiff's  attorney,  and  Lord  EUen^ 
borough  held,  that  the  Defendants'  attorney  was  not 
bound  to  disclose  the  contents  of  the  paper,  which  he 
had  become  acquainted  with  in  his  confidential  cha- 
racter of  attorney.  But  when  the  case  came  into 
Bank,  he  admitted  that  he  was  wrong,  and  stated  "  he 
had  had  great  doubts  at  the  time  he  rejected  the  witness, 
and  was  afterwards  satisfied  that  he  had  acted  hastily. 
That  the  privilege  was  restricted  to  communications, 
whether  oral  or  written,  from  the  client  to  his  attorney, 
and  could  not  extend  to  adverse  proceedings  commoni- 
cated  to  him,  as  attorney  in  thia  cause,  from  the  opposite 
party,  in  the  disclosure  of  which  there  could  be  no 
breach  of  confidence." 

Lord  CoUenham  in  Desborough  v.  Rawlins  (a)  did 
not  profess  to  doubt  the  passage  in  Lord  Brougharns 
judgment,  but  it  is  impossible  that  the  passage  in 
Desborough  v.  RawKns  can  be  maintained,  consistently 
with  the  passage  in  Greenough  y.  GhskelL  Lord 
CoUenham  says  *'  both  Bramwell  v.  Lucas  and 
Oreenough  v.  Oaskell  shew,  that  the  privilege  only 
applies  to  cases  in  which  the  client  makes  a  communi- 
cation to  his  solicitor,  with  a  view  to  obtaining  his  legal 
advice.  That  is  undoubtedly  the  same  ground  upon 
which  I  held,  in  Sawyer  v.  JBirchmore,  that  a  solicitor, 
when  examined  as  a  witness,  was  bound  to  produce 
letters  communicated  to  him  from  collateral  quarters, 
and  to  answer  questions  seeking  information  as  to 
matter  of  fact,  as  distinguished  from  confidential  com- 
munications :  and  I  so  decided,  not  on  the  authority  of 
Bramwell  v.  Lucas  only,  but  I  distinctly  referred  to 
Spenceley  v.  Schulenburgh^     Id  Sawyer  v.  Birchmore  (&) 

the 
(fl)  3  Afy/.  4-  Cr.  515.  (6)  3  My/.  4  Cr.  522. 
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the  question  arose  as  to  a  solicitor  being  boand  to  dis-  1863. 
close  the  circumstances  of  certain  transactions  in  which 
he  had  been  concerned  as  solicitor.  I  was  of  opinion 
that  the  facts  were  not  suflSciently  brought  before  me 
to  shew  that  they  were  priviiegedy  and  finding  it  laid 
down  by  the  Court  of  Queen's  Bench^  that  communica- 
tions are  not  privileged  if  coming  from  any  other  quarter, 
but  that  they  would  be  if  they  came  from  the  client,  I 
found  that  a  case  might  exist  in  which  many  papers  in 
a  solicitor's  hands  would  not  be  priTileged.  It  was 
precisely  the  same  in  Spenceley  y.  Schulenburgh.  I 
thought,  therefore,  that  the  facts  did  not  bring  the  case 
within  the  privilege  applicable  to  confidential  com- 
munications." 

Here  then  is  an  express  and  direct  decision,  after 
considering  the  case  of  Oreenough  y.  Gashell,  that  the 
communication  must  come  from  the  client  directly  or 
indirectly,  and  that  the  principle  of  privilege  does  not 
apply  to  communications  which  come  from  any  other 
quarter.  The  same  thing  is  expressly  decided  not  only 
in  Spenceley  v.  Schulenhurgh  but  also  by  a  very  careful 
Judge,  Sir  James  Parker^  in  Gore  y.  Bowser  (a).  In 
that  case,  the  Defendant  sought  to  examine  tl>e  Plain* 
tiff's  solicitor,  Mr.  Ooode,  as  to  what  passed  at  an 
interview  between  the  solicitor  and  the  Defendant,  and 
the  witness  demurred.  Sir  James  Parker  says,  "  I 
cannot  doubt  that  Mr.  Goode  is  bound  to  answer  this 
interrogatory.  In  the  course  of  a  transaction  in  question 
in  the  cause,  the  Plaintiff  employs  his  solicitor  as  his 
agent  to  communicate  with  the  opposite  party.  I  do 
not  see  how  this  can  be  regarded  as  a  confidential  or 
privileged  communication,  and  I  consider  that  the  De- 
fendant must  be  at  liberty  to  give  the  communication  in 

evidence, 
(a)  SDeG.^  Sm,  33. 
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evidence,  and  to  examine  the  solicitor  as  a  witnef»  to 
prove  what  it  really  was.  Suppose  the  communication 
had  been  by  letter,  it  is  every  day's  practice  to  order 
parties  to  produce  letters  or  copies  of  letters  passing 
between  their  solicitors  and  the  opposite  parties  or  their 
solicitors." 

The  judgment  puts  it  very  clearly,  and  it  is  precisely 
this  case.  In  this  case,  it  appears  that  the  solicitor 
acted  for  his  client  in  the  character  of  an  opponent. 

I  have  this  option: — either  to  follow  Greenovgh  v* 
Oaskell  or  the  two  other  cases,  in  which  a  different 
doctrine  is  laid  down  and  appears  to  have  been  acted  on. 
I  am  of  opinion  that  this  point  was  not  brought  to  Lord 
BroughanCs  attention,  which  was  directed  to  communi- 
cations between  solicitor  and  client,  and  it  is  clear  that 
Lord  Coitenham  entertained  that  view  of  the  case, 
he  having  been  the  successful  counsel  in  Greenqugh  v, 
Gaskell 

I  am  of  opinion  that  the  demurrer  must  be  overruled 
and  that  the  usual  order  must  be  made. 

Note.— &e  WaUham  v.  Stainton,  V.  C.  Wood,  10  Dec.  1863. 
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Re  PUGH. 

Jan.  30,  31. 

TN  December f  1861,  the  Petitioner  Mr.  Briscoe  em-  A  client  paid 
-*-    ployed  Mr.  Pugh  as  his  solicitor  in  matters  relating  bjfiin  j^*^!* 
to  his  father's  settlement,  and  as  to  an  advance  of  600/.  ^»ary ;  be 
required  by  him  upon  the  security  of  his  reversionary  golicitor  two 

interest  therein.  "'P^JJ'JJ"^ 

a-balf  after- 
Mr.  Pugh  himself  agreed  to  make  this  advance  of  November  fol- 

600/.  on  account,  of  which  he  paid  the  Petitioner  160/.  ^®''|"?  ^^^"T 
'  '^  sented  a  pett- 

on  the  4th  of  t/anttary,  1862,  and  260/.  on  the  8th  of  tionforthe 

January,  1862.     On  the  20th  of  January  Mr.  Pugh  wKn°the*^* 

delivered  his  bill  of  costs,  amounting  to  89/.  9«.  2J.,  and  allegation  of 

he  paid  over  the  balance  to  Mr.  Briscoe^  who  gave  a  'harges^^^Tlie 

receipt  for  the  amount,  and  a  mortgage  of  his  rever-  application 
•  •  1      fr\£\t  was  reiiiMQ. 

sionary  mterest  to  secure  the  600/.  On  a  meet- 

ing in  June  to 

After  this,  Mr.  Briscoe  continued  to  employ   Mr.  wttleapu^ 

^     "  chate,  the  soli- 

Pugh  until  the  27th  of  March,  1862,  when  he  changed  citor  for  the 

w- solicitor.  ;:;;«- ;sr 

and  he  insisted 
The  mortgaged  property  was  afterwards  sold,  and  on  payment 

the  27th  of  June,  1862,  was  appointed  for  completing  Jf^."  Jt "  J" 

the  purchase  at  Worcester.    The  parties,  some  of  whom  paid  under 

came  from  a  distance,  met,  and  on  that  day  Mn  Pugh,  TvovemW  fol- 

for  the  first  time,  delivered  his  second  bill  of  costs  for  lowing  a  peti- 
tion was  pro- 
business   done  subsequent   to    the    20th   of  January,  tented  for  Ux- 

amounting  to  1 13/.  Us.  bd.     He  insisted  on  having  it  !j^^j  ff^^^ 

paid  before  he  completed  the  purchase,  and  the  client  charge.    The 

was  thus  compelled,  but  under  protest,  to  allow  him  to  R^^ordered 

retain  that  sum  out  of  the  purchase-money.  a  taxation,  and 

his  decision 
was  affirmed 
This  petition  was  presented  on  the  16th  of  December,  by  the  Lords 

1862,  praying  the  taxation  of  the  two  bills.    It  specified  J"»'»««»- 

items  of  over-charge. 

Mr. 
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•  1863.  Mr.  T.  A.  Roberts,  in  support  of  the  petition,  argued, 

first,  that  Mr.  Pugh,  as  mortgagee,  had  no  right  to 
charge  the  Petitioner  for  his  trouble  in  matters  relating 
to  his  mortgage ;  Langstaff  v.  Fenwick  (a) ;  French  v. 
Baron  (b) ;  Godfrey  v.  Watson  (c). 

Secondly,  that  the  bills  had  been  paid  under  pressure, 
the  first  while  the  relation  of  solicitor  and  client  sub- 
sisted, and  when  it  was,  therefore,  the  duty  of  the  soli- 
citor to  state  to  his  client  that  the  first  bill  contained 
over-charges ;  and  the  second,  under  irresistible  pressure, 
as  the  purchase  could  not  be  delayed  until  a  taxation  of 
the  bill  could  be  procured. 

He  referred  to  In  re  Ranee  (d) ;  In  re  Steele  (e) ; 
Horlock  V.  Smith  (/) ;  Ex  parte  Wilkinson  (g). 

Mr.  Southgate  and  Mr.  Elderton,  contrd,  insisted, 
that,  to  entitle  a  client  to  a  taxation  after  payment, 
there  must  be  pressure  and  common  overcharges,  or 
overcharges  so  gross  as  to  amount  to  fraud ;  and  that 
there  must  be  no  delay  in  making  the  application. 
That  all  these  requisites  were  wanting  in  this  instance* 
They  relied  on  the  acquiescence  of  the  Petitioner  after 
the  relation  of  solicitor  and  client  had  ceased,  and  on 
the  long  unexplained  delay  in  making  the  application. 

They  cited  Re  Fyson  (A) ;  Re  Browne  (i) ;  Re  Hub- 
bard (A) ;  Re  Barrow  (/) ;  BarweU  v.  Brooks  {m) ;  Re 
Finch  (n). 

Mr.  Roberts  in  reply. 


The 
(a)  10  Vet.  405.  {h)  9  Beao.  117. 

(6)  2  Atk,  120.  (i)  15   Beav.  61  ;   1    Be  G., 

\c)SAtk,  517.  Jf.  4-G.  322. 

(d)  22  Beav.  177.  (A)  15  Beav.  251. 


(0  20  L.  J.  (Ch.)  563.  (/)  17  Beav.  547. 

"  2  Mul.  4r  Cr.  495.  (m)  8  Beav.  121. 

Coll.  92.  (n)  4  De  G.,  M.  i  G.  108. 
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1863 
The  Mastbb  of  the  Rolls.  v^v-0 

Rg 

I  am  of  opinion^  that  the  Petitioner  is  not  entitled  to       Puoa. 
a  taxation  of  the  first  bill. 

I  have  ali^ays  held,  that  when  a  client  is  practically 
obliged  to  pay  a  bill  of  costs  without  having  an  oppor- 
tunity of  inspecting  and  examining  it,  it  amounts  to 
pressure. 

I  have  also  held,  that  mere  retention  of  the  amount  of 
a  bill  of  costs  is  not  to  be  regarded  in  same  light  as  a 
voluntary  payment  of  it  by  the  client. 

But  the  circumstances  are  different  as  to  the  two 
bills.  It  appears  that  the  solicitor  was  employed  to 
raise  a  sum  of  600/.  He  agreed  to  advance  it  himself, 
and  paid  160/.  on  the  4th  of  January y  and  260/.  on  the 
8th  of  January.  There,  therefore,  only  remained  100/. 
to  be  paid,  and  it  is  clear  that  the  solicitor  was  to  have 
bis  costs  out  of  that  sum.  On  the  20th  of  January ,  the 
client  signs  a  receipt  for  the  balance,  and.  this  was  a 
simultaneous  transaction  with  the  delivery  of  the  bill. 
If  the  client  had  come  immediately  afterwards  and  said, 
I  trusted  to  the  delivery  of  a  proper  bill,  but  I  find  that 
it  contains  improper  items,  I  should  probably  have 
thought  that,  on  proof  of  overcharges,  he  would  have 
been  entitled  to  tax  that  bill.  But  he  made  no  claim  to 
tax  this  bill  until  November  following.  Mr.  Roberts^ 
however,  argues  that,  the  (act  that  Mr.  Pugh  continued 
the  Petitioner's  solicitor  is  a  sufficient  excuse ;  but  I  am 
not  of  that  opinion.  The  reason  why  the  Court  does 
not  allow  a  taxation  after  payment,  and  where  there  has 
been  delay  in  making  the  application,  is  this: — A  soli- 
citor loses  vouchers,  and  no  objection  being  made  to  his 
bill,  he  does  not  think  it  necessary  to  preserve  them, 

and 
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1863.  and  he  cannot,  therefore,  after  a  long  delay  prove  the 
facts  material  for  the  allowance  of  many  items.  But  the 
fact  of  Mr.  PugKs  continuing  the  Petitioner's  solicitor 
for  two-and-a-half  months  afterwards  is  rather  unfavor- 
able to  his  case.  Nothing  is  more  common  than  to  pay 
a  solicitor's  bill  every  year.  The  Petitioner  continued 
during  two-and-a-half  months  the  client  of  Mr.  Pugh^ 
he  then  changes  his  solicitor,  and  makes  no  complaint 
as  to  that  bill  for  ten  months.  I  do  not  think  I  ought^ 
if  that  stood  alone,  to  tax  that  which  is  the  first  bill. 

It  is  justly  observed,  that  the  two  bills  are  not  con- 
nected together;  the  second  bill  stands  in  different 
situation.  The  Petitioner  came  by  appointment  to 
receive  the  surplus  of  the  purchase-money,  but  he  could 
not  get  it  unless  he  paid  the  second  bill.  It  was  a 
matter  of  importance  to  him  to  receive  the  balance,  and 
to  postpone  the  settlement  of  the  purchase  would  have 
put  all  persons  to  great  inconvenience.  I  have  always 
held,  that  this  is  evidence  of  pressure  in  a  greater  or  less 
degree.  The  client  could  not  then  tell  whether  there 
were  overcl\arges  or  not.  He  paid  the  bill  in  June^  and 
complained  of  it  in  November  following,  and  it  was  not 
possible,  under  the  circumstances  of  this  case,  to  obtain 
the  common  order  to  tax.  This  brings  it  within  the 
cases  where  taxation  after  payment  is  ordered. 

Tax  the  second  bill,  but  not  the  first. 


The  Master  of  the  Rolls. 

Jan.  31.  I  think  that  this  is  not  a  proper  case  to  give  any 

costs. 


Note. — On  an  appeal  bv  Mr.  PtigA  the  Lords  Justices,  on  the  2nd 
of  June,  1863,  affirmed  the  decision  as  to  the  taxation  of  the  second 
bill. 
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1863. 


BROMLEY  V.  WILLIAMS, 

Feb.  II,  12. 
rpmS  case  came  before  the  Court  on  general  demurrer  Sorae  ship- 
J-     to  the  whole  bill.  STSduCLl 

provided  for 

According  to  the  statements  of  the  bill,  a  mutual  insurance  of 

insurance  society  had,  previously  to  1868,  been  esta-  t)>eir  reapec- 

blished  at  St  Ives,  called  "  The  St.  Ives  Shipping  Held,  that  this 

Insurance  Club,'  the  members,  consisting  of  shipowners.  .«"  °°*  ^ 

mutually  insured  their  ships  against  loss,  and  agreed  ciation  under 

to  contribute  to  such  loss  in  rateable  proportion,  to  the  ^^03.  \^!^'  ' 

extent  of  the  amount  insured  by  them  respectively.  whether  it  is 

necessary  to 
have  a  poh'cy 

The  club  was  regulated  by  certain  rules  and  regula-  '°  ""^^  *'**®'» 

tions  binding  on  all  the  members,  and  which  were  set     By  the  roles 

out  in  the  bill,  which  so  far  as  material  were  as  follows : —  insurance  dub 

^.  ,-,    __        -  ,    „  ^  ,-  _  its  affairs  were 

"  13.  Vessels  entering  shall  pay  as  follows : — One-  to  be  managed 

third  part  of  the  per-centage  of  the  amount  of  the  stock  berl^^isted 

in  hand  when  entered,  one-third  at  the  end  of  two  by  the  trea- 

months,  and  the  remainder  at  the  end  of  four  months  Secretary  and 

from  the  date  of  entry ;   but  should   losses  or  other  the  "  finance 

,.  -    ,  ,  committee" 

Circumstances  require  an  earlier  payment  of  the  second  ^ere  to  sign 

and  aW  cheque* 
and  see  that 
the  funds  were 
duly  appropriated.  A  ship  of  a  member  having  been  lost  at  sea,  he  sued  seven  of  the 
members  and  the  treasurer  and  secretary  to  obtain  payment  of  the  loss.  There  being 
no  finance  committee :  Held,  on  demurrer,  that  these  Defendants  had  not  improperly 
been  made  parties. 

By  a  rule  of  a  shipping  insurance  club,  a  fine  was  imposed  on  non-payment  of  the 
premium  for  a  month  after  it  became  due,  and  at  the  end  of  two  months,  he  was  to  be 
deprived  of  the  benefit  of  insurance  until  the  arrears  were  paid.  A  member  insured 
his  shin,  which  was  lost  at  sea  after  the  premium  became  due  but  before  the  expira- 
tion of  the  month.  Whether,  on  subsequently  paying  the  premium,  the  member  was 
entitled  to  the  sum  insured,  quaere. 

As  to  the  modem  practice  of  making  several  of  a  numerous  class  represent  the  class 
both  as  PlainUfis  and  Defendants. 

VOL.  XXXIT — II,  N 
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1863.       and  third  instalments,  it  shall  be  made  accordingly,  on 
the  secretary  giving  notice  thereof." 

''  14.  When  the  stock  of  the  club  is  reduced  below 
6/.  per  cent,  the^e  shall  be  a  payment  of  lOs.  per  cent, 
per  quarter  on  the  amount  insured  on  each  vessel ;  and 
if  the  funds  are  at  any  time  found  insufficient  to  meet 
the  claims,  the  treasurer  shall  be  ordered  to  collect  from 
each  member  such  a  per-centage  as  shall  be  deemed 
necessary." 

''  16.  Any  member  neglecting  to  pay  any  premium, 
call  or  fine  for  the  space  of  one  calendar  month  after  it 
becomes  due  and  notice  thereof  given  by  the  secretary, 
shall  pay  a  fine  of  10^  per  cent,  per  month  on  the 
amount,  and  at  the  end  of  two  calendar  months  from 
the  date  of  the  notice  shall  be  deprived  of  all  benefit 
of  insurance  until  such  arrears  are  paid." 

In  •/tt/y,  1858,  John  Dale^  the  owner  of  a  vessel 
called  *'  The  Betsey*^  became  a  member  of  the  club  in 
respect  of  that  vessel,  which  he  insured  in  the  club  for 
260i 

Down  to  October f  1860,  Jb/m  2>a2e  paid  the  secretary 
all  his  premiums,  calls  and  fines,  but,  as  the  bill  alleged, 
''  through  some  mistake  he  omitted  to  pay  the  premium 
which  became  due  in  October^  1860,"  and  on  the  18th 
of  that  month  William  Tonkin^  the  secretary,  sent  him 
a  notice  that  unless  the  premiums  then  due  from  him 
in  respect  of  the  said  vessel,  and  which  amounted  to 
S/.  16^.,  were  paid  on  or  before  the  13th  day  of 
November  next,  his  claim  upon  the  club  would  be 
forfeited. 

On 
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On  the  23rd  of  October,  I860,  The  Betsey  was  totally       1863. 
lost  at  sea. 

On  the  26th  of  October,  1860,  John  Dale  sent  to 
William  Tonkin,  the  secretary  of  the  club,  notice  of 
the  loss  of  the  vessel  by  John  Rowe  the  captain,  and 
William  Tonhin  then  told  him  that  the  premium  due  in 
respect  of  the  vessel  had  not  been  paid,  and  desired 
him  to  go  back  to  John  Dale  and  tell  him  to  remit  to 
him,  William  Tonkin,  the  sum  of  3/.  I5s.  In  conse- 
quence thereof,  John  Dale,  on  the  following  26th  of 
October,  remitted  the  suni  of  3Z.  \5s.  to  William  Tonkin, 
as  the  secretary  of  the  club;  but  William  Tonkin  re- 
fused to  receive,  and  in  fact  returned  it,  and  subse- 
quently John  Dale,  on  three  different  occasions  before 
the  13th  of  November,  1860,  sent  a  cheque  on  the 
Penzance  Bank  for  the  sum  of  3/.  I5s,  to  William 
Tonkin,  which  William  Tonkin  each  time  refused  to 
receive  and  returned.  Finally  John  Dale,  before  the 
13th  day  of  November,  1860,  tendered  to  Mr.  Williams, 
the  treasurer  of  the  club,  3/.  15s.  in  cash;  but  Mr. 
Williams,  on  the  part  of  the  club,  refused  to  receive 
the  same,  and  such  premium  had  therefore  never  been 
paid. 

The  Plaintiff,  who  was^the  assignee  in  bankruptcy  of 
John  Dale,  filed  this  bill  against  Williams  (the  treasurer). 
Tonkin  (the  secretary)  and  seven  of  the  members  of  the 
club,  stating  the  above  circumstances  and  alleging,  in  the 
usual  way,  that  the  other  members  were  too  numerous 
to  be  made  parties,  and  that  the  Defendants  sufficiently 
represented  them. 

The  bill  prayed,  1,  A  declaration  that  the  Plaintiff 
was  entitled  to  be  paid  the  250/.  out  of  the  moneys  and 

property 
n2 
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1863,  property  of  the  St.  Ives  Shipping  Insurance  Club^  or 
by  the  rateable  contributions  of  the  persons  who  were 
members  thereof  at  the  time  of  the  loss  of  the  vessel. 

2.  That  the  Defendants  might  be  decreed  to  pay  the 
amount  due  to  the  Plaintiff  out  of  the  funds  of  the 
club,  or  to  cause  the  amount  to  be  raised  and  paid  by 
the  persons  who  were  members  of  the  club  at  the  time 
of  the  loss  of  the  vessel,  or  such  of  them  as  were  liable 
to  contribute  thereto,  according  to  the  rules  and  regula- 
tions of  the  club  and  the  customary  mode  of  payment 
and  satisfaction  of  claims  in  use  in  the  club. 

The  bill  contained  no  allegation  that  any  policy  had 
been  granted  to  John  Dale, 

To  this  bill,  the  seven  members  together,  and  the 
secretary  and  treasurer  separately,  demurred  for  want  of 
equity. 

Mr.  Speed  in  support  of  the  demurrer  of  the  seven 
members.  First,  this  bill  shews  no  liabih'ty  on  the 
part  of  the  Defendants,  and  it  alleges  a  several  and 
separate  legal  liability  which  cannot  be  the  subject  of 
such  a  suit  as  this ;  Strong  v.  Harvey  (a).  The  finance 
committee,  if  there  had  been  one,  would  have  been  the 
proper  parties  to  sue.  Secondly,  the  society  is  illegal 
and  the  contract  is  rendered  invalid  by  statute.  By 
the  36  Geo.  3,  c.  63,  s.  II,  it  is  enacted,  '*  That  every 
contract  or  agreement  which  is  made  or  entered  into 
for  any  insurance,  in  respect  whereof  any  duty  is  by 
this  act  made  payable,  shall  be  engrossed,  printed  or 
written,  and  shall  be  deemed  and  called  a  policy  of 
insurance,  and  that  the  premium,  or  consideration  in  the 
nature  of  a  premium,  paid,  given  or  contracted  for  upon 
such  insurance,  and   the  particular  risk  or  adventure 

insured 
(o)  3  Bing.  (0.  S.)  304. 
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insured  against,  together  with  the  names  of  the  sab-  1863. 
scrjbers  and  underwriters  and  sums  insured,  shall  be 
respectively  expressed  or  specified  in  or  upon  such 
policy,  and  in  default  thereof,  every  such  insurance  shall 
be  null  and  void  to  all  intents  and  purposes  whatever ;" 
and  by  the  14th  section  no  contract  or  agreement  for 
insurance  can  be  given  in  evidence  unless  properly 
stamped.  See  Reid  v.  Allan(a);  Dowdall  v.  Allanijb), 
The  contract,  therefore,  which  wants  these  requisites  and 
the  insertion  of  these  particulars,  required  by  the  act, 
is  wholly  void.  What  are  the  terms  of  the  insurance,  or 
the  nature  of  the  liability,  depends  on  the  policy,  and  no 
other  evidence  of  them  can  be  given.  How  then  can 
any  decree  be  made,  unless  it  be  shewn,  by  a  legal  in- 
strument, that  the  Defendants  are  personally  liable  to 
pay. 

Thirdly,  the  premiums  which  were  due  at  the  time  of 
the  loss  had  not  been  paid,  and  therefore  no  insurance 
then  existed.  Courts  of  Equity  never  relieve  under  such 
circumstances,  and  revive  a  contract  for  insurance  after 
the  loss  has  occurred.  Except  under  the  recent  statute, 
it  never  relieves  against  forfeiture  of  leaseholds  oc- 
casioned by  their  non-assurance. 

Mr.  Sauthgate  and  Mr.  Bevir  in  support  of  the  bilL 
First,  the  bill  is  framed  on  the  authority  of  Taylor  v. 
Dean  (c),  where  the  suit  was  instituted  against  seven 
members  of  the  committee.  The  right  to  equitable 
relief  and  the  mode  of  enforcing  it,  in  cases  like  these,  is 
shewn  by  Hutchinson  v.  Wright  {d),  followed  in  TVim- 
buU  V.  Woolfe  (e).  In  the  latter  case  a  decree  was  made, 
and  on  appeal  the  Lord  Chancellor  decided  against  the 
Plaintiff  on  the  merits,  but  not  on  the  jurisdiction.    The 

second 

(a)  4  Exch.  326.  (d)  25  Bern,  444. 

(6)  19  L.  J.  (Q.  B.)  41.  (e)  3  Gifard,  91. 

(0  22  Bern.  429. 


Bromlst 

0. 
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1863.  second  point  was  argued  in  Taylor  ▼.  Dean  (a),  but  the 
Court  would  not  allow  it  to  prevail  upon  demurrer.  On 
this  point  they  referred  to  Pattison  v.  Mills  (b),  where 
WiixuMf.  no  policy  had  been  executed.  Thirdly,  the  non-pay- 
ment of  the  premiums  is  provided  for  by  the  16th  rule: 
one  calendar  month  is  allowed  for  payment  after  it 
becomes  due  and  notice  given  by  the  secretary,  and  the 
member  is  subject  to  a  fine.  The  insurer  therefore  still 
remained  a  member  and  liable  to  all  payments  and  en- 
titled to  all  privileges. 

Mr.  Speed  in  reply.  These  Defendants  are  not 
alleged  to  be  liable,  and,  for  anything  that  appears,  they 
may  have  paid  everything  due  from  them  to  the 
common  fund ;  it  is  not  alleged  that  they  have  not  con- 
tributed  every  shilling  for  which  they  were  liable  to  that 
fund,  and  there  is  no  charge  in  the  bill  that  they  are 
liable  to  pay  any  part  of  the  250Z.  There  is  nothing  to 
shew  that  these  Defendants  have  power  to  compel  the 
other  members  to  contribute ;  the  committee  alone  can 
do  it  In  Taylor  v.  JDean  the  objection  arising  under 
the  statute  of  36  Oeo.  3,  c.  63,  s.  11,  was  not  taken; 
that  act  does  not  appear  to  have  been  cited.  Huichinsom 
V.  Wright  was  a  suit  against  the  managing  committee, 
who  could  compel  contributions  and  payment ;  here  the 
suit  is  against  individuals  who  have  no  such  power. 

The  Master  of  the  Rolls  reserved  his  judgment 
until  he  had  heard  the  other  demurrers. 


The  demurrers  of  the  treasurer  and  secretary  ( WilliatM 

and  Tonkin)  were  then  argued.    As  to  these  Defendants 

the 
(a)  22  Beao.  435—437.  (b)  1  Dow-  i  CL  342. 
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tbe  fdlowing  additional  statements  are  necessary. 
Tbeir  duties  were  regulated  by  tbe  fallowing  portions  of 
tbe  rules : — 

^*  1.  Its  (tbe  club's)  afiairs  shall  be  managed  by 
tbe  members  generally^  assisted  by  a  treasurer  and 
secretary," 

''3.  The  treasurer  shall  keep  the  accounts  of  the 
club,  collect  all  premiums,  calls,  fines  and  other  items 
of  income,  and  dispose  of  the  same  in  accordance  with 
the  orders  of  the  annual  or  other  meetings;  but  he  shall 
not  disburse  any  of  the  funds,  unless  by  order  of  such 
meetings  respectively,  signed  by  the  chairman,  secretary 
and  at  least  four  other  members." 

'M.  The  secretary  shall  attend  all  meetings,  and 
enter  in  a  book  the  resolutions  which,  from  time  to  time, 
may  be  adopted.  He  shall  keep  a  record  of  all  other 
proceedings,  issue  the  notices  necessary  for  convening 
meetings,  preserve  all  letters,  notices  and  papers  re- 
ceived by  him,  and  keep  a  copy  of  all  correspondence 
carried  on  on  behalf  of  the  club.'* 

''5.  The  finance  committee  shall  consist  of  three 
members,  who  shall  examine  the  treasurer's  accounts 
monthly,  sign  all  cheques  and  see  that  the  funds  are 
duly  appropriated." 

"  9.  The  secretary,  on  receiving  a  requisition  signed 
by  five  or  more  members,  shall  call  a  special  general 
meeting,"  &c. 

*^  14.  When  the  stock  of  tbe  club  is  reduced  below 
61.  per  cent.,  there  shall  be  a  payment  of  \0s.  per  cent* 
per  quarter  on  the  amount  insured  on  each  vessel ;  and 

if 
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if  the  funds  are  at  any  time  found  insufficient  to  meet 
the  claims,  the  Treasurer  shall  be  ordered  to  collect  from 
each  member  such  a  per-centage  as  shall  be  deemed 
necessary." 

The  Plaintiff  by  his  bill  alleged,  that  he  had  applied 
to  Tonkin  and  Williams,  as  secretary  and  treasurer  of 
the  c1ub|  and  required  them  to  pay  or  procure  pay- 
ment from  the  members  of  the  club  of  the  sum  of  250/., 
and  to  raise  the  necessary  amount,  out  of  the  funds 
of  the  club  or  by  contribution  from  the  members 
thereof  liable  thereto,  but  that  they  had  refused  to  pay 
the  same.  It  also  alleged  that  there  was  not,  as  far  as 
the  Plaintiff  could  discover,  in  the  year  1860,  nor  at  any 
other  time,  any  finance  committee  appointed  by  the 
club,  or  any  other  committee  by  which  the  affairs  of  the 
club  were  managed. 

The  demurrers  of  the  treasurer  and  secretary  were 
then  argued. 

Mr.  Speed.  These  Defendants  are  only  servants  or 
officers  of  a  private  partnership,  and  the  secretary  is 
a  mere  witness.  You  cannot  make  persons  standing 
in  such  a  situation  parties  to  a  chancery  suit  which 
relates  to  their  principal  and  in  which  they  are  not 
interested ;  Fenton  v.  Hughes  (a).  The  case  of  a  cor- 
poration is  an  exception,  their  secretary,  book-keeper 
or  other  officer  may  then  be  made  a  party,  but  merely 
for  the  purpose  of  making  a  discovery  of  the  acts  of  the 
corporation,  and  which  cannot  be  obtained  on  oath  from 
such  corporation ;  Redesdale  (6).     No  relief  can  be  had 

against 

(a)  7  Vet,  287;   and  tee  Few  7  CL  ^   Fin.  466;    Irving  v. 

V.  Guppy,  13  Beav,  457;    Gfyn  Thompson^  9  Sim.  17;    Kerr  ▼. 

V.  Soaret,  1  Y,  *  Coll.  Ex.  644;  Rew,  5  Myl.  *  Cr.  154. 
The  Queen  of  Portugal  v.  Glyn,  (6)  Paget  IBS,  189  (4M  ed.) 
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against  these  parties  at  the  hearing,  their  duties  are       1863. 
merely  ministerial. 

Mr.  Southgate  and  Mr.  Bevir,  contra.  The  duties  of 
these  Defendants,  as  appears  from  the  rules,  and  the 
non-existence  of  a  finance  committee,  render  it  necessary 
to  make  them  parties,  in  order  that  the  Plaintiff  may 
have  relief  at  the  hearing.  They  have  active  powers 
and  duties  to  exercise  and  perform  in  raising  the  con- 
tributions. By  the  modern  practice,  in  bills  against 
companies,  the  directors  are  constantly  made  parties; 
The  Qreat  Western  Railway  Company  v.  Rushout  (a) ; 
Simpson  v.  Denison  (i)  ;  Munt  v.  The  Shrewsbury 
Railway  Company  (c);  Beman  v.  Rufford(d);  Sturge 
V.  The  Eastern  Union  Railway  Company  (0) ;  Allen  v. 
Talbot  {f). 

Mr.  Speed  in  reply.  If  the  Plaintiff  be  right,  there 
is  no  case  of  a  partnership,  in  which  the  clerks,  shop- 
men and  assistants  may  not  be  made  parties  to  a 
bill  against  their  employers.  Here  these  Defendants 
have  nothing  to  do  except  as  agents  of  the  club.  The 
treasurer  is  (Rule  3)  to  keep  accounts  ''  in  accordance 
with  the  orders  of  the  meetings,"  and  he  can  only  dis- 
burse the  funds  by  such  an  order  countersigned  by  the 
chairman,  &c.  The  secretary  is  (Rule  3)  to  attend  the 
meetings  and  enter  the  resolutions. 

The  cases  cited  have  no  application,  they  were  cases 
against  corporations,  which  are  admitted  exceptions  to 
the  rule,  or  where  there  has  been  fraud  or  misconduct, 
or  to  restrain  them  from  doing  acts  contrary  to  their 

duty. 

(a)  5  De  a  4-  S.  290.  {d)  1  Sim,  (N.  S.)  550. 

(6)  7  Rm/io.  Cos.  403.  (e)  7  De  Gex,  M.  4r  G.  158; 

(c)  13  Bmv.  1.  (/)  30  L.  r.  316. 


Bromlet 
Williams. 
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duty.  In  Haw  v.  Best  (o)  a  demurrer  of  an  officer  of 
the  Bank  of  England  was  allowed,  be  being  a  mere 
witness. 


The  Master  of  ^Ae  Rolls. 

These  demurrers  must  be  disallowed.  Four  objections 
have  been  taken  to  this  bill,  three  are  technical  and  the 
fourth  is  upon  the  merits*  The  first  objection  is,  that 
the  association  is  an  illegal  one;  the  second,  that  the 
Defendants  are  not  personally  liable  to  be  sued ;  the 
third,  that,  at  all  events,  the  treasurer  and  the  secretary 
cannot  be  sued ;  and  the  fourth  is,  that  upon  the  facts 
stated  the  Plaintiff  has  no  equity. 

The  state  of  the  case  is  this: — ^The  Si.  Ives  Shipping 
Insurance  Club  was  composed  of  a  set  of  shipowners 
who  joined  together  and  put  into  a  common  fund  sums 
of  money  proportioned  to  the  amounts  to  be  paid  to 
them  in  case  of  the  loss  of  their  vessels.  This  may  be 
called,  and  it  was  in  fact,  a  mutual  insurance ;  they  were 
in  the  nature  of  a  joint-stock  company  or  partners  in  a 
particular  adventure.  Each  member  had  a  ship  which 
was  insured  against  loss  for  a  certain  sum,  and  to 
provide  for  the  payment,  each  member  paid  a  per- 
centage into  a  bank  or  common  fund. 

It  is  suggested,  that  the  statute  of  the  35  Oeo.  3,  c  6, 
makes  this  an  illegal  association ;  but  upon  looking  at 
the  statute  I  am  of  opinion  that  it  is  not  so.  The 
statute  was  really  intended  to  prevent  gaming  among 
underwriters,  and  has  reference  to  the  underwriting  of 

policies, 
(a)  5  Madd.  19. 
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policies.  This  case  is  not  at  all  affected  by  the  act,  1863. 
which  does  not  make  it  illegal  for  the  owners  of  ships 
to  join  together  and  contribute  to  a  common  fund  to 
provide  against  the  loss  of  their  ships ;  the  cases  cited, 
as  Strong  v.  Harvey  (a),  shew  that.  Therefore,  upon  the 
nature  of  these  associations,  as  stated  in  the  bill  and  the 
rules  affecting  them,  I  do  not  see  anything  which  makes  it 
illegal  for  shipowners  to  enter  into  a  joint  adventure  for 
providing,  amongst  themselves,  for  the  loss  of  their  ships. 
Whether  it  is,  under  these  circumstances,  necessary  to 
have  a  policy  appears  extremely  doubtful ;  I  should  be 
inclined  to  think  that  it  is  not,  but  that  point  will  be 
open  to  the  Defendants  at  the  hearing  of  the  cause. 
At  present  it  is  not  necessary  to  go  beyond  what  the 
bill  states. 

The  second  objection  is,  that  the  Defendants  (other 
than  the  treasurer  and  secretary)  are  not  the  persons  to 
be  sued.  It  is  true  they  are  members  of  the  association 
and  they  have  agreed  among  themselves  to  contribute 
to  the  losses;  but  it  is  said,  that  by  the  rules  the 
association  is  to  be  governed  by  the  finance  committee, 
which  is  to  carry  on  the  whole  business  of  the  concern. 
The  bill  however  alleges,  that  no  finance  committee  has 
ever  been  appointed,  and  that,  consequently,  there  is^no 
body  of  management,  and  that  being  so,  it  is  impossible 
to  have  any  remedy  against  the  association,  except  by 
suing  the  individual  members. 

The  first  question  is,  can  you  sue  all  the  individual 
members,  and  if  they  were  all  made  parties^  what 
objection  would  there  be?  It  is  to  be  observed,  that 
unless  I  hold  that  the  Plaintiff  can  sue  all  the  members 
and  that  this  association  is  not  an  illegal  association, 

the 

(fl)  3  Bing.  (0.  5.)  304. 
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1863.       ^he  only  consequence  would   be,  that  the  treasurer 
and  secretary,  if  they  have  the  control  over  the  funds 
of   the    association,   might  put  the   whole  into  their 
Williams,    pockets  and  retain  them  and  tell  the  shareholders  ''  we 
have  nothing  to  do  with  you,  you  have  no  right  of  suit 
against  us."    The  same  objection  would  apply  to  any 
one  of  the  other  Defendants  if  he  lost  a  vessel   and 
came  to  have  the  insurance  paid,  the    rest  of   the 
members  and  the  treasurer  and  secretary  might  equally 
say  *'  we  have  nothing  to  do  with  you,  we  will  act'  and 
deal  with  the  fund  as  we  think  fit."    The  object  of  the 
Defendants  in  raising  this  objection  is,  no  doubt,  by  a 
side-wind,  to  avoid  contesting  the  question  of  merits; 
but  if  I  allowed  it,  the  necessary  effect  would  be,  that 
it  would  depend  upon  the  honor  of  the  treasurer  whether 
he  put  the  money  in  his  pocket  or  not.     But  I  think 
that  the  other  members  might  object  and  say,  that  he 
was  bound  to  account  and  that  they  were  entitled  to 
have  the  funds  of  this  association  set  apart  and  duly 
administered,  according  to  the  terms  upon  which  they  had 
contributed  it.     If  that  be  so,  provided  all  the  members 
of  the  association  were  made  parties,  then  this  rule  is 
well  established :— that  if  they  are  so  numerous  that  they 
cannot  be  made  parties  to  the  cause,  with  any  chance 
of  bringing  it  to  a  hearing,  in  consequence  of  abate- 
ments and  the  like  difficulties,  then  you  may  make  two 
or  three  of  a  class  Defendants  to  represent  the  interest 
of  all  of  that  class.    Formerly  that  was  not  the  practice  of 
this  Court,  but  the  rules  have  been  modified  and  altered 
so  as  to  suit  the  exigencies  of  modem  practice,  as  was 
done  by  Lord  Cottenham  in  several  instances.     But  if 
there  be  three  or  four  classes  who  have  separate  and 
conflicting  interests,  then  you  may  select  two  or  three 
from  each  class  to  represent  that  interest,  in  the  same 
way  as  if  the  whole  class  had  been  brought  before  the 
Court. 

It 
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It  18  obvious  that  this  is  not  a  case  in  which  the  1863. 
Plaintiff  could  have  sued  on  behalf  of  himself  and  all 
other  members  of  the  concern,  because  he  is  actually 
suing  the  concern,  and  his  interest  is  in  conflict  with  all 
the  other  members.  It  sometimes  happens,  that  there 
is  a  class  of  members  of  a  company  who  have  a  con- 
flicting interest  with  the  others;  and  then  the  Plaintiffs, 
if  the  class  to  which  they  belong  are  very  numerous, 
put  forward  two  or  three  of  their  body  who  sue  .on 
behalf  of  themselves  and  all  the  others  of  that  class, 
and  make  .the  other  persons  who  have  conflicting 
interests,  or  some,  on  behalf  of  the  rest  if  numerous. 
Defendants.  This  case  comes  within  that  rule;  a  few 
persons  have  been  selected  and  made  Defendants  to  re- 
present the  interests  of  the  rest  of  the  members,  and  con- 
sequently, in  that  respect,  I  think  the  bill  is  correct  in 
form. 

The  next  question  is,  whether  the  treasurer  and 
secretary  can  be  sued.  This  is  certainly  a  question  of 
more  nicety  and  difficulty,  as  it  does  not  appear  by  any 
allegation  in  the  bill  that  they  are  members  of  the 
concern.  But  it  is  quite  clear  that  they  are  part  of  the 
governing  body,  because  the  affairs  are  to  be  managed 
by  the  members  generally,  ''  assisted  by  a  treasurer  and 
secretary."  Then  it  appears  that  the  treasurer  has  got  the 
funds  of  the  company,  and  every  member  of  the  company 
has  a  right  to  know  how  the  treasurer  administers  them, 
and  in  what  manner  he  employs  them,  and  the  treasurer, 
on  his  part,  is  bound  to  account  for  the  mode  in  which 
he  has  administered  them.  It  appears  from  the  state- 
ments in  the  bill,  that  the  treasurer  has  acted  in  the 
matter  upon  hU  own  authority,  or  upon  the  authority  of 
some  other  member  of  the  company,  by  refusing  to  receive 
certain  moneys  and  refusing  to  pay  certain  other  moneys. 
I  think  that  the  Plaintiff  who  makes  a  claim  on  the 

funds 
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1863.  funds  is  entitled  to  an  account  of  how  they  have  been 
administeredy  and,  as  it  appears,  from  the  statements 
here,  that  the  treasurer  and  secretary  are  the  only  two 
Williams,  persons  who  manage  the  concern  and  have  the  control 
of  the  funds,  I  think  they  may  properly  be  made 
parties,  and  that  this  case  is  distinct  from  the  ordinary 
case  of  a  corporation,  where  the  clerk  of  a  corporation 
is  made  a  party  merely  for  the  purpose  of  giving  dis^ 
covery  on  oath,  which  a  corporation  cannot  do.  These 
three  grounds,  which  may  be  more  fully  considered  at 
the  hearing  of  the  cause,  are  mere  technical  matters 
raised  by  the  Defendants  to  avoid  going  into  the 
question  of  merits.  Bat,  in  my  opinion,  their  case  fails 
in  this  respect 

I  have  now  to  consider  whether  the  case  also  fails 
upon  the  merits.  The  case  is  this : — Mr.  Dale  had  a 
ship  called  The  Betsey;  he  joined  the  insurance  club 
and  valued  the  ship  at  250/.  The  premium  of  3/.  158, 
was  duly  paid  down  to  October ^  1860,  but  after  that 
he  did  not  pay  the  premium,  and  the  secretary  wrote 
to  him,  on  the  18th  of  October ^  to  inform  him  that 
unless  he  paid  it  before  the  13th  of  November  his  claim 
upon  the  club  would  be  forfeited.  In  the  meantime,  on 
the  23rd  of  October^  the  vessel  was  lost.  Upon  the 
26th,  the  owner  of  The  Betsey  sent  to  the  association 
notice  of  the  loss,  upon  which  the  secretary  says  "  you 
have  not  paid  the  premium  due  last  October/'  and  tells 
him  to  remit  it,  upon  which,  two  days  after,  he  sends 
the  amount  tendered,  but  the  secretary  refuses  to  take  it 
The  question  then  arises  whether  the  payment  or  tender, 
after  the  loss,  will  entitle  the  owner  of  the  vessel  to  the 
same  benefit  as  if  he  had  paid  it  before  he  knew  of  the 
loss  ?  I  think  that  is  a  question  of  some  nicety ;  but  the 
1 6th  rule  induces  me  to  overrule  the  demurrer.  It  says 
"Any  member  neglecting,  &c.,"   [see  ante,  p.   178.] 

There 
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There  is  some  ambiguity  as  to  its  effect  and  meaning, 
but  it  is  sufficiently  in  favor  of  the  Plaintiff  to  say  that 
he  is  entitled  to  have  this  cause  heard. 

It  appears  also  that  the  premium  only  was  tendered ; 
but  the  fine  of  10/.  per  cent  was  only  payable  at  the  expi- 
ration of  one  calendar  month  after  the  premium  became 
due.  The  question,  whether  the  knowledge  of  the  loss 
would  make  any  difference  with  respect  to  the  16th 
clause,  must,  I  think,  be  deferred  to  the  hearing,  when 
the  matter  may  be  determined. 

I  think  the  demurrers  cannot  be  sustained. 


1863. 
Bromley 

V. 

Williams. 


Note.— At  the  hearing  on  the  20th  of  Aprils  1S64,  thii  biU  was 
diflmissed  with  costs. 


Re  BEAUMONT'S  TRUSTS. 


B 


Feb.  14. 


Y  her  will,  Jane  M.  JBeaumani  gave  all  her  real  and  Trustees  had  a 

personal  estate  to  her  two  executors,  upon  trust  p"^^  ^f  j^^ 

to  convert  and  invest  the  produce  in  their  names  in  the  vesting  a  re- 

,,.-,/,  ^  r»  •     •     "due  either  on 

parlumentary  stocks  or  public  funds  of  Great  Jarxtain  government  or 

or  at  interest  on  government  or  real  securities,  and  '^"^^^^^"JJj" 
upon  trust,  that  the  trustees  or  trustee  for  the  time  being  alter  or  vary 
of  her  will  should,  at  their  or  his  discretion,  alter,  vary  n,ent^*^.  B. 
and  transpose  the  said  stocks,  funds  and  securities  for  who,  siibject 
or  into  other  stocks,  funds  and  securities  of  a  like  estate,  was  ab- 
nature;  and  upon  trust  to  pay  the  income  to  Mrs.  Wynn  «plutely  en- 
during her  life,  and  on  her  decease,  to  pay,  assign  and  fund  to  charity, 
transfer  the  capital  of  all  her  said  property  to  Charlotte  ^^^^jjl^ 

Beaumont,  and  by  her 

will,  and  she 
died  in  the  life 

The  testatrix  died  in  1846,  and  her  will  was  proved  f^j.*]^®^**"^'^ 

by  fund  had 
always  been 
invested  in  the  public  funds.     Held,  that,  notwithstanding  the  Mortmain  Act,  the  gift 
to  the  charities  was  valid. 
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by    her    execators    Charlotte    Beaumont    and    John 

Beaumont's 
Trusts.  j^^  1847,  the  residue  was  ascertained  and  consisted  of 

about  7,000/.  Bank  Annuities,  which  investment  had 
never  been  disturbed  or  varied. 

In  1852,  Charlotte  Beaumont  by  deed,  not  enrolled, 
assigned  her  reversionary  interest  in  these  Bank  An- 
nuities (specifically  describing  them  as  constituting 
the  residuary  estate  of  the  testatrix),  unto  John  Shapter 
and  two  other  trustees,  upon  such  trusts  as  she  should 
by  deed  appoint,  and  in  default,  upon  trust  for  two 
charities,  which  she  described,  equally. 

She  never  executed  the  power  of  appointment,  but  by 
her  will,  dated  in  1862,  she  confirmed  the  deed,  and  she 
gave  the  ultimate  residue  of  her  estate  to  the  same  two 
charities  equally,  and  appointed  the  three  trustees  of 
the  deed  to  be  executors  of  her  will. 

In  1867,  Charlotte  Beaumont  died.  Mrs.  Wynn  sur- 
vived her  and  died  in  1862,  and  thereupon  the  trustees 
of  Jane  Mary  BeaumonCs  will  transferred  the  Bank 
Annuities  into  Court  under  the  Trustee  Relief  Act. 

The  representative  of  the  next  of  kin  of  Charlotte 
Beaumont  now  presented  a  petition,  claiming  the  fund, 
and  insisting  that  gift  of  it  to  charity  was  void  under  the 
Mortmain  Act. 

Mr.  Baggallay  and  Mr.  Prendergast  for  the  Pe- 
titioner. As  Charlotte  Beaumont  died  in  the  lifetime  of 
Mrs.  Wynn,  she  never  had  an  absolute  interest  in  or 
complete  control  over  the  stock,  she  had  merely  a  re- 
versionary interest  in  a  fund  or  residue,  which,  until  the 

death 
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death  of  Mrs.  Wynn  in  1862,  was  liable  to  be  laid  out 

in  real  securities.     Her  interest  in  the  fund  therefore 

savoured  of  realty,  and  could  not  be  devoted  to  charity    Beaumont's 

by  a  deed  not  enrolled  as  directed  by  the  statute  or  by      Trusts. 

will. 


This  case  is  wholly  different  from  one  where  a 
discretion,  either  of  investing  on  real  or  purely  personal 
securities,  is  given  to  the  trustees  of  a  charity.  In  those 
cases,  the  trustees  are  bound  to  exercise  their  discretion 
in  such  a  way  as  will  give  effect  to  the  charity.  But 
here,  the  trustees  were  bound  to  exercise  their  discretion 
as  to  the  investment  of  the  fund  on  real  securities  for 
the  benefit  of  Mrs.  Wynn;  and  if  they  bad  invested  it 
on  real  securities,  it  is  clear  that  it  could  not  have  been 
given  to  the  charities  (9  Geo.  4,  c.  36). 


The  rights,  as  between  the  next  of  kin  and  the  charities, 
cannot  depend  on  which  way  the  trustees  might  think 
fit  to  invest  the  fund.  The  exercise  or  non-exercise  of 
a  trust  or  discretion  by  trustees  never  affects  or  varies  the 
rights  of  the  parties. 

Mr.  Selwyn  and  Mr.  Cotton^  for  the  charities,  were  not 
called  upon. 

Mr.  Dickinson  for  the  trustees. 

Shadbolt  v.  Thomton{a)  and  Edwards  v.  HalKfi) 
were  referred  to;  and  see  Aspinall  v.  Bourne (c)  Marsh 
V.  Attorney-GeneraUd);  Graham  v.  Paternoster  {e). 


The 


(a)  17  5i'jii.  49.  {d)  2  John.  4  Hem,  61. 

(6)  6  De  G.,  M,  4>  Q.  74.  (e)  31   Bean,  30. 

(r)  29  Beat.  462. 
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^J^^  The  Master  of  the  Rolls. 

Beaumont's       ^  really  think  there  is  nothing  in  this  case. 


Trusts. 


Charlotte  Beaumont  did  not  know  whether  the  fund 
would  consist  of  pure  personalty  or  not.  But  she  has 
in  effect  said  "  if  I  can  give  it  to  charity,  I  do  so,  but 
if  1  cannot  so  dispose  of  it  I  cannot  help  it" 

It  turns  out  that  she  can,  and  the  two  charities  are 
therefore  entitled  to  the  fund. 


SHEPPARD  r.  SHEPPARD. 

Feb.  1*4. 
A  testator  de-   rpHE  testator,  by  his  will  dated  in  1816,  after  making 
estates  to7rus-  *  provision  for  his  four  grandsons,  by  name,  out  of 

tees,upon trust,  specific  real  and  his  personal  estate,  gave  and  devised 
place,  out  of     ^^^  other  his  real  estate  to  trustees  "  upon  trust,  from 

the  rentsjssues  time  to  time,  out  of  the  rents,  issues  and  profits  of  the 
and  profits,  to        .^    ,     .      /,        /  ,  .  .        ,       >. 

pay  life  annui-  8aid  devised  hereditaments  and  premises,  in  the  first 

subiect^tcf  th     P^^^f  ^^  P^Y  ^^^  annuity  "  of  60Z.  to  his  son  for  his  life. 

trusts  afore-      The  testator  then  proceeded  as  follows : — 

said,"  to  pay 

the  residue  of       « And  upon  further  trust,  by  and  out  of  the  rents, 

the  reutSyissues  ,  ... 

and  profits  to    issues  and  profits  of  the  said  devised  hereditaments 

TOnsfo'^ST"^'  and  premises,  to  pay  unto  each  of  my  granddaughters 
aud  as  any  of  Sarah  Caroline  Sheppard,  Caroline  Sarah  Wilson  (the 
devised^his  ^  Plaintiff)  and  Charlotte  Walls  Sheppardy  one  annuity 
one-fourth  of  or  clear  yearly  sum  of  25/.  a  piece,  for  and  during  the 
to  their  chil-  terms  of  their  respective  natural  lives,"  &c.  And  he 
fl^L^A^t  A  ^'""^^^^^  ^'®  trustees  to  pay  the  property  tax  and  legacy 
annuities  were  duty  on  the  annuities  out  of  the  rents  and  profits  of  his 
theco^tf""  ''®^'  estate;  '' and,  subject  to  the  trusts  aforesaid,  upon 
the  estate.        further  trust  that  my  said  trustees,"  &c.  *^  do  and  shall, 

during 


Sbcppard 

V. 
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during  the  respective  natural  lives  of  my  said  grand-  1863. 
sons,  pay  and  apply  the  residue  of  the  rents^  issues  and 
profits  of  iny  said  real  estates,  in  and  towards  their 
support  and  maintenance  and  for  their  benefit  and  ad«  Srrppard, 
vantage,  in  equal  shares  and  proportions ;  and  when  and 
as  any  of  my  said  grandsons  shall  respectively  depart 
this  life,  I  give  and  devise  an  equal  undivided  fourth 
part  or  share  (the  whole  into  four  parts  or  shares  being 
divided),  of  the  entirety  of  my  said  hereditaments  and 
real  estates  unto  the  respective  child  or  children  of  each 
of  my  said  four  grandsons  and  the  heirs  of  their  re- 
spective bodies.^' 

The  trustees  had  a  power  to  sell  the  estate  for  payment 
of  debts  and  legacies. 

The  testator  died  in  1816,  and  the  only  fund  avail- 
able for  the  payment  of  the  annuities  was  1,394/.  £3 
per  Cents.,  standing  in  Court  to  the  credit  of  **  the  an- 
nuitant's account,"  and  a  sum  of  6502.  13s.  2i2.,  the 
dividend  received  upon  a  debt  due  from  a  trustee  who 
had  become  bankrupt. 

This  was  a  petition  of  C  TF.  Sheppardy  the  survivor 
of  the  three  granddaughters,  whose  annuity  was  con- 
siderably in  arrear,  and  she  now  claimed  payment  of  the 
arrears  of  her  annuity,  both  out  of  the  income  and 
corpus  of  the  fund  in  Court. 

Mr.  HobJiouse  and  Mr.  Fry  in  support  of  the  petition. 
First,  there  is  an  unlimited  charge  on  the  rents  for  pay- 
ment of  the  annuity,  and  this  amounts  to  a  charge  of 
the  corpus ;  Foster  v.  Smith  (a) ;  and  see  Phillips  v. 
Outteridge{b).    Secondly,  the  gift  to  the  annuitant  "is 

in 
(a)  1  PkiU.  632.  (b)  32  L.  J.  {Chane.)  1. 

o2 
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in  the  first  place/'  and  that  to  the  grandsons  and  their 
children  made  expressly  '^subject  to  the  trust  afore- 
said/' and  is  of  ^'  the  residue/'  they  can  therefore  take 
Sbbffard.  nothing  until  the  annuities  have  been  fully  paid ; 
Playfair  v.  Cooper  (a). 

Mr.  Selwyuy  for  the  grandsons  and  their  repre« 
sentatives.  These  annuities  are  merely  charged  on  the 
''  rents,  issues  and  profits"  accruing  during  the  lives  of 
the  annuitants.  The  testator  not  only  considered  that 
the  rents  would  be  sufficient  for  that  purpose,  but  that 
there  would  be  an  excess  or  vendue  of  such  rentSf 
which  he  gave  for  the  maintenance  of  his  grandsons. 
Again,  the  testator  made  the  great  grandchildren  tenants 
in  tail  of  the  estates,  no  construction  can  therefore  be 
admitted  which  would  defeat  those  interests.  The  words 
"subject  to  the  trusts  aforesaid"  do  not  extend  the  prior 
gift,  and  they  are  applicable  to  the  rents,  issues  and 
profits  only;  Stelfox  v.  8ugden{b).  The  prior  excess  of 
income  is  not  applicable  to  the  payment  of  the  arrears ; 
Darbon  v.  Richard  (c). 

Mr.  Hobkotise  in  reply.  The  testator  intended  that 
the  grandchildren  should  succeed  to  their  parents'  share, 
they  therefore  take  in  the  same  way  and  subject  to  the 
same  annuities.  The  word  **  subject "  applies  both  to 
the  surplus  income  given  to  the  parents  and  to  the 
estate  given  to  their  children. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  income  only  is  charged  with 
the  annuities.    The  trust  is  distinct,  ''out  of  the  rents, 

issues 

(o)  17  Bern.  187.  Beav.  note  (n),  519. 

(6)  John,  234;    and   tee  30  (c)  14  5tm.  537. 
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issues  and  profits  thereof"  to  pay  the  annuities,  and  the  1863. 
property  tax  and  legacy  duty  are  to  be  paid  in  the  same 
manner  out  of  the  '^  rents  and  profits."  And  subject  to 
the  trusts  aforesaid,  the  testator  directs  the  trustees  to  Subppard, 
pay  ''the  residue  pf  the  rents,  issues  and  profits"  to 
the  grandsons ;  this  shews  that  he  is  dealing  only  with 
the  rents  and  profits,  and  that  the  words  ''subject  to 
the  trusts  aforesaid "  are  confined  to  the  rents  and 
profits.  When  the  gift  over  takes  place  it  is  a  gifl  in 
tail  of  the  whole  corpus.  I  agree  that  the  great  grand- 
children who  are  named  take  subject  to  the  annuities ; 
but  I  should  require  some  strong  words  to  shew  that 
the  annuitants  could  sell  the  estate  and  defeat  the  estate 
tail  of  the  great  grandchildren.  Such  a  question  never 
arose  in  the  mind  of  the  testator  as  a  deficiency  of  his 
estate  to  pay  the  annuities  occasioned  by  bankruptcy  of 
one  of  the  trustees.  This  cannot  alter  the  construction 
of  the  will.  The  annuitants  are  entitled  to  say  that  all 
the  income  is  now  liable  to  pay  both  the  annuities  and 
all  the  arrears,  but  this  is  all.  There  must  be  an  inquiry 
as  to  what  is  due  and  how  much  of  this  fund  is  capital 
and  how  much  income,  and  I  must  declare  that  the 
income  only  is  applicable  to  the  payment  of  the  annui- 
ties and  arrears. 


CASES  IN  CHANCERY. 


Feb,  14. 


Re  THE  COMMERCIAL  DISCOUNT  COMPANY 
(LIMITED). 


The  Court  will  >^N  the  23rd  of  January,  1863,  Mr.  Cooper,  a  share- 
hearing^of  a*     ^^^     holder,  by  the  solicitors  of  the  company,  presented 

petition  to        a  petition  to  wind  it  up. 
wind  up  a  "^  "^ 

company,  enter 

M  to*he  mT-        ^°  extraordinary  general  meeting  was  held  on  the 

son  to  be  ap-     2nd   of  February,  when  ^resolutions   were  passed  for 

nquidator,       voluntarily  winding-up  the  company  and  for  appointing 

and  it  will  not  Mr.  Cooper  one  of  the  liqutdatorSt  with  a  commission 
appoint  one,  ^  .  ^ 

on  that  occa-    on  the  moneys  received. 
sion,  unless 
with  the  con- 
currence of  all       On  the  3rd  of  February,  Mr.  Drage,  a  shareholder 

^^(^\a  of  a      ^^^  creditor  of  the  company,  presented  a  second  petition 

second  petition  for  winding  it  up,  and  praying  that  Mr.  Hart  might  be 

allowed,  under  appointed  official  liquidator,  and  affidavits  were  filed  to 

the  drcum-       afag^  his  fitness  for  that  office.    The  two  petitions  now 
stances.  .... 

came  on  for  hearing,  when  the  necessity  for  winding  it 

up  was  not  contested. 

Mr.  BobhousediViA  Mr.  Beavan,  in  support  of  Cooper's 
petition,  asked  for  the  usual  order. 

Mr.  Baggallay  and  Mr.  J.  N.  Biggins,  in  support  of 
Drage's  petition,  asked,  first,  that  the  order  might  be 
made  on  their  petition,  the  Petitioner  being  uncon- 
nected with  the  managers  of  the  company  and  not  ap- 
pearing by  its  solicitors;  secondly,  that  Bart  might  be 
appointed  official  liquidator  (8th  General  Rule  of  11th  of 
November,  1862);  and  thirdly,  that  the  Petitioner  might 
have  the  costs  of  the  second  petition. 

Mr. 
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Mr.  Roxburgh^  for  some  creditors,  objected  to  the 
appointment  of  Mr.  Hart. 

Mr.  Seltoyny  for  the  company,  contended  that  the 
second  petition  was  unnecessary,  and  he  objected  to  the 
order  asked  by  Drage. 


1863. 

Re 
The 

COMMRRCIAL 
DllCOUNT 
COMPAMT 

(Limited). 


The  Mastbr  of  the  Rolls. 

I  have  a  great  objection  to  more  than  one  petition 
being  presented,  it  only  leads  to  unnecessary  litigation. 
I  can  make  only  one  order  and  that  on  the  first  petition. 
I  am  convinced  that  by  one  petition,  althoagh  presented 
by  the  solicitor  of  the  company,  the  concern  may,  if  the 
proceedings  are  carried  on  bona  fide,  be  wound-up  as 
well,  as  if  the  petition  had  been  presented  by  one  who 
is  not  the  solicitor  of  the  company.  But  considering 
that,  after  the  presentation  of  the  first  petition,  the 
Petitioner  accepted  the  office  of  official  liquidator,  I 
think  that  the  second  Petitioner  had  sufficient  reason  to 
suspect  that  there  was  a  probability  of  the  first  petition 
not  being  duly  prosecuted.  I  therefore  think  that  there 
was  a  sufficient  justification  for  his  presenting  the 
second  petition,  and  although  I  shall  make  but  one 
order  and  give  the  carriage  of  it  to  the  first  Petitioner, 
I  think  the  second  Petitioner  should  be  allowed  his 
costs. 


I  object  very  much  to  the  practice,  which  seems  to 
have  been  suggested  by  the  8th  of  the  General  Orders 
of  November,  1862,  which  was  framed  with  great  care, 
of  praying,  in  the  petition  to  wind-up  a  company,  that  a 
particular  person  may  be  appointed  official  liquidator. 
The  object  of  the  order  is  simply  this  : — to  enable  the 
Court,  when  all  the  parties  are  agreed  as  to  the  pro- 
priety of  making  the  winding-up  order,  and  as  to  the 

selection 
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selection  of  the  person  to  be  official  liquidator,  to  ap- 
point one  at  once,  and  thus  hasten  the  matter  and 
carry  on  the  winding-up  more  rapidly.  But  the  object 
of  the  order  now  suggested  is,  to  transfer  into  Court 
the  contest  for  the  appointment  of  an  official  liquidator, 
a  matter  peculiarly  fitted  for  Chambers,  Though  as 
this  is  a  new  matter,  I  do  not  intend  to  make  the 
second  Petitioner  pay  the  costs  of  the  affidavits  on  that 
subject. 


For  the  future  I  will  not,  on  the  hearing  of  petitions 
to  wind-up  companies,  allow  any  contest  to  take  place 
as  to  who  is  to  be  the  official  liquidator;  but  if  I  make 
the  order  to  wind-up  and  all  parties  concur,  and  there  is 
no  doubt  of  the  fitness  of  the  person  proposed,  I  will 
make  an  order  for  his  appointment. 


WINDOVER  V.  SMITH. 

Jan. 29, 30,31.    A  CCORDING  to  the  statement  of  the  Plaintiff,  he 

Distinction  be-  "^^    had,  sometime  previous  to  October,  1869,  "in- 

acuTrelatln  ^°   vented  and  perfected  a  new  and  original  design  for  the 

to  the  copy-      shape  or  configuration  of  the  body  of  a  certain  four- 

(5^&  6  Vktf^  wheeled  carriage  called  a  dog-cart  phaeton.     On  the 

c.  100,  and  the  1 9 th  day  of  Octo&^T,  1859,  and  before  any  publication 

c.  75).    The     of  his  design,  he  caused  the  same  to  be  duly  registered 

firat  «)plie8  to   at  the  office  of  designs  in  London  pursuant  to  the  6  &  7 

new  designs  ^  *^ 

for  the  orna-  Victm 

mentation  of 

articles,  the  second  to  new  designs  of  articles  of  utility. 

A  design  of  a  carriage  was  registered  under  the  6  &  7  Vict,  c.  75.  The  inventor 
claimed  four  things  as  new,  and  as  conducive  to  the  **  utility"  of  the  design.  There 
was  no  novelty  as  to  three  of  them,  and  they  did  not  contribute  to  the  **  utility." 
The  fourth  tended  to  its  utility,  but  was  the  mere  extension  of  a  well-known  principle. 
Held,  that  the  claim  to  monopoly  could  not  be  supported  under  the  above  act,  and 
that  the  design  was  not  protected  under  the  former  act  (5  &  6  Vkt,  c.  100),  as  an 
ornamental  design,  it  not  having  been  registered  under  that  act. 
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Vict.  0.  65  {a\  and  he  thereupon  obtained  from  the 
registrar  of  designs  the  usual  certificate  of  registration. 

The  Plaintiff,  upon  the  registration  of  his  design,  fur- 
nished the  registrar  with  drawings,  together  with  the 
title  and  description  of  the  design.  The  bill  contained 
a  copy  of  such  drawing,  and  stated  that  the  title  of  the 
design  was  **  Windover^s  Registered  Dogcart  Phaeton.^ 
According  to  the  drawing,  it  consisted  of  an  open  four- 
wheeled  carriage  with  double  seats  back  to  back.  The 
fore-wheels  were  of  considerable  size,  and  the  body  of 
the  carriage  was  curved  underneath,  so  as  to  allow  a 
space  for  the  fore  wheels  to  pass  under  the  body  of  the 
carriage. 


1863. 

WlMDOVBE 
V. 

Smith. 


The  description  of  the  design  was  as  follows : — 

"  The  purpose  of  utility  to  which  the  shape  or  con- 
figuration of  the  new  parts  of  this  design  have  reference 
is,  that  much  higher  front  wheels  can  be  used,  or  closer 
coupling  is  effected  and  a  saving  in  horse  power. 

**  The  carriage  is  built  with  a  double-curved  arch,  as 
shewn  at  4. —  1,  the  seat,  2,  the  opera  board,  3,  the  boot, 
and  4,  the  curved  arch  under  which  the  wheels  turn. 

"The 


(fl)  The  6  &  7  Vict.  c.  65, 
after  reciting  that,  by  the  5  & 
6  Vkt.  c.  100,  "  there  was 
granted  to  the  proprietor  of  any 
new  and  original  design  "  the  sole 
right  to  apply  the  same  to  the 
ornamenting  of  any  article  of 
manufacture,"  and  that  it  was 
expedient  to  extend  the  protection 
afforded  by  the  said  act  to  such 
designs  hereinafter  mentioned, 
not  being  of  an  ornamental  cha- 
racter, as  are  not  included  therein, 
enacts  as  follows  :^ 

*'  And  with  regard  to  any  new 
or  original  design  for  any  article 
of  manufacture  having  reference 
to  some  purpose  of  utility,  so  far 


as  such  design  shall  be' /or  the 
shape  or  configuration  of  such 
article,  and  that  whether  it  be  for 
the  whole  of  such  shape  or  con- 
figuration or  only  for  a  part 
thereof,  be  it  enacted^  that  the 
proprietor  of  such  design,  not 
previously  published  within  the 
United  Kingdom  of  Great  Britain 
and  Ireland  or  elsewhere,  shall 
have  the  sole  right  to  apply  such 
design  to  any  article,  or  make  or 
sell  any  article  according  to  such 
design  for  the  term  of  three  years, 
to  be  computed  from  the  time  of 
such  design  being  registered  ac- 
cording to  this  act." 
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1863.  ''The  parts  marked  1,  2,  3  and  4  are  new,  the  rest  is 

old,  so   far  as  regards  the  shape  and   configuration 
thereof." 

The  Plaintiff  instituted  this  suit  against  the  De- 
fendant in  June^  1862,  complaining  that  the  Defendant 
had,  for  some  time  past,  been  making  and  exposing  for 
sale  and  selling  divers  of  the  said  carriages  called  dog^ 
cart  phaetons,  made  according  to  and  in  imitation  of 
the  Plaintiff's  design,  and  in  direct  piracy  and  in- 
fringement of  the  Plaintiff's  sole  and  exclusive  rights 
under  the  registration  of  his  said  design. 

The  bill  prayed  for  an  injunction,  for  the  delivery  up 
of  the  pirated  articles,  for  an  account  of  profits  and  for 
damages. 

The  case  now  came  on  upon  a  motion  for  a  decree. 

Mr.  Selwyn  and  Mr.  Bevir  for  the  Plaintiff.  The 
Defendant  insists  that  the  Plaintiff's  registration  is 
invalid  and  ineffectual ;  but  that  is  not  the  case.  The 
shape  and  configuration  of  the  carriage  are  new,  and 
the  whole,  when  combined,  is  conducive  to  the  purposes 
of  utility.  The  validity  of  the  Plaintiff's  exclusive 
right  cannot  be  determined  by  a  consideration  of  the 
carriage  in  its  component  parts,  for  the  new  and 
original  design  consists  in  the  combination  of  the 
whole.  The  whole  together  is  also  useful  and  orna- 
mental, and,  as  a  design,  it  is  protected  by  the  5  &  6 
Vict.  c.  100. 

Mr.  BaggaUay  and  Mr.  Shebbeare  for  the  Defendant 
If  the  Plaintiff  relied  on  the  ornamentation  of  the 
carriage,  he  ought  to  have  registered  it  under  the  first 
act  (6  &  6  Vict.  c.  100);  but  his  registration  is  under 

the 
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the  second  act  (6  &  7  Vict.  c.  65),  and  his  right  is        1863. 
therefore  confined  to  a  new  and  original  design  of  an 
article  of  utility. 

The  first  act  relates  to  a  **  new  and  original  design," 
which  is  **  applicable  to  the  ornamenting  of  any  article 
of  manufacture,"  and  which  is  **  applicable  for  the  pattern 
or  for  the  shape  or  configuration  or  for  the  ornament 
thereof."  The  second  act  applies  to  a  different  subject; 
it  is  for  the  protection  of  a  "  new  and  original  design 
for  any  article  of  manuiacture  having  reference  to  some 
purpose  of  utility,  so  far  as  such  design  shall  be  for  the 
shape  or  configuration  of  such  article." 

The  Plaintifi*  claims  four  things,  but  the  utility  of  the 
registered  article  is  confined  to  the  increase  of  the  fore- 
wheels,  efiected  by  means  of  an  arch  in  the  body  of  the 
carriage,  which  allows  them  to  pass  under  it  during  the 
turning  of  the  carriage*  But  this  is  not  new,  it  is  the  old 
mode  by  which  such  an  object  has  always  been  effected. 
It  is  a  question  of  utility  and  not  of  beauty  that  the  De- 
fendant has  been  brought  to  meet  Three  of  the  items 
claimed  as  new  being  confessedly  old,  invalidates  the 
Plaintiff's  right;  Morgan  v.  8eawan(a);  and  the  whole 
of  the  components  being  old,  the  whole  of  them  are  not 
protected  by  the  statute ;  Norton  v.  Nicholh  (&)• 

Secondly,  the  time  granted  by  the  statute  for  pro- 
tection of  designs  has  now  expired,  and  no  relief  can 
therefore  be  granted  ;  Smith  v.  The  London  and  South 
Western  Railway  Company  (c). 

Mr.  Selwyn  in  reply.  The  word  ^'utility"  in  the  6  &  7 
Vict*  c.  65,  s.  2,  has  reference  to  the  '^  article  "  and  not 

to 

(o)  2  Met.  if  W.  562.  (c)  1  Kay,  415. 

(6)  Ellis /i  EUU,  761. 
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1863.       to  the  ''design/'     It  is  the  new  shape  and  configuration 
that  is  protected. 


Tlie  Mastbr  of  the  Rolls. 

After  the  fullest  consideration  of  this  case,  I  am  of 
opinion  that  the  Plaintiff  fails  in  establishing  the 
novelty  of  his  invention  according  to  the  terms  of  the 
registrar's  certificate. 

It  is  a  question  depending  in  some  degree  on  the 
construction  of  the  statute,  and  it  is  proper  to  refer  to 
the  two  acts  which  relate  to  the  subject,  namely,  the  5 
k  6  Vict.  c.  100,  and  the  6  &  7  Vict.  c.  76.  The  object 
of  both  is  to  give  to  the  discoverer  of  a  "  new  and 
original  design"  a  temporary  monopoly.  The  first 
relates  to  designs  "applicable  to  the  ornamentation  of 
an  article  of  manufacture/'  the  second  to  designs  "  for 
any  articles  of  manufacture  having  reference  to  some 
purpose  of  utility;"  both  may  be  for  the  "shape  or 
for  configuration"  of  the  design.  I  have  no  doubt 
that  the  two  acts  must  be  construed  together,  and  that 
a  design  in  which  both  beauty  and  utility  are  combined 
may  be  registered  under  either  and  probably  under  both 
the  acts.  But  when  it  has  been  registered,. the  Court 
is  bound  to  look  at  the  purpose  and  object  of  the  design 
which  has  been  registered.  The  patent  law  does  not 
apply  to  these  cases,  but  there  is  this  analogy  between 
them: — ^the  patent  law  requires  that  an. invention  should 
be  accurately  described;  and,  under  these  acts,  the 
nature  and  object  of  the  design  must  appear  on  the 
certificate  of  registration  (a). 

When  I  come  to  look  at  this  matter,  I  find  that 
the   article  registered   is   a  ^* dog-cart  phfietonj^   and 

that 
(fl)  6  4-  7  Vict.  c.  65, 1.  8. 
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that  the  "purpose  of  utility"  is  thus  described: —  1863. 
**  The  purpose  of  utility  to  which  the  shape/'  Sec, 
[see  ante,  p.  201].  No  doubt  this  phaeton  is,  at  first 
sight,  of  a  very  agreeable  and  elegant  form,  and  I 
think  its  beauty  is  not  exaggerated  by  the  Plaintiff.  The 
novelties  claimed  consist  of  four  things,  first,  the  seat, 
secondly,  the  opera  board,  thirdly,  the  boot,  and  fourthly, 
the  curved  arch  under  which  the  fore-wheels  pass  while 
the  carriage  is  in  the  act  of  turning.  The  purpose  of 
utility  is  thus  stated  : — "  that  much  higher  fore-wheels 
can  be  used  or  closer  coupling  is  effected  and  a  saving 
in  horse  power.'*  Now  the  part  marked  number  1,  which 
is  simply  the  seat,  obviously  does  not  tend  to  enable  you 
to  use  higher  wheels,  which  is  the  utility  claimed  by  this 
discovery;  the  second  is  the  opera  board,  and  the  evi- 
dence shews  that  there  is  no  novelty  whatever  in  this ;  it 
is  of  considerable  advantage  in  assisting  a  person  to  lift 
himself  up  in  getting  into  the  carriage,  and  it  may  also 
be  a  protection  against  the  pole  of  a  carriage  following 
behind  it.  But  it  is  not  new ;  and  even  if  it  were,  it  is 
no  part  of  the  purpose,  of  utility  claimed,  which  is 
simply,  the  enlargement  of  the  fore-wheels,  the  closer 
coupling  and  the  saving  of  horse  power,  and  it  is  obvious 
that  this  opera  board  does  not,  in  the  slightest  degree, 
conduce  to  either  of  these  objects. 

No.  3  is  the  boot,  which  does  not  contribute  to  the 
utility  claimed.  The  only  thing  which  does  contribute 
to  it  is  number  4,  which  enables  a  larger  wheel  to  be 
used,  and  this  I  think  is  a  matter  of  considerable  utility. 
I  do  not  go  into  the  question  whether  the  fact  of  three 
out  of  the  four  items  not  being  conducive  to  some 
purpose  of  utility  would  of  itself  vitiate  the  registration, 
as  it  would  in  the  case  of  a  patent ;  I  assume  that  it 
would  not 

The 
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1863*  The  question  really  is,  whether  the  curved  arch  can 

be  considered  such  a  novelty  as  to  entitle  a  person  to 
register  it  under  the  acts,  and  I  am  of  opinion  that  it  is 
not.  I  have  no  doubt  that  it  is  useful,  but  it  is  the 
common  case  of  the  Plaintiff  and  Defendant  that  these 
arches  existed  before.  I  have,  since  the  argument, 
looked  in  coach  makers'  shops  and  have  not  discovered 
one  phaeton  without  such  an  arch,  and  it  is  the  common 
case  that  they  always  did  exist,  to  enable  the  front 
wheels  to  pass  under  the  carriage  in  turning. 

In  the  present  case,  the  front  wheels  are  five  or  six 
inches  higher  than  the  ordinary  size,  which  is  extremely 
beneficial,  and  this  is  effected  by  having  a  larger  arch. 
But  it  is  impossible  to  say  that  the  application  of  the 
same  thing,  for  the  same  purpose,  can  be  made  the 
subject  of  registration  as  a  new  and  original  design* 
There  is  no  novelty  in  making  the  front  wheels  a  little 
larger  by  increasing  the  arch,  they  are  always  in  pro- 
portion to  each  other,  and  the  size  of  wheel  must  be 
limited  by  the  size  of  the  arch. 

It  was  argued  that  the  four  matters  claimed  as  new, 
when  put  together,  formed  a  new  design  of  great  beauty 
in  shape  and  configuration  ;  but  it  was  pointed  out  to 
me  that  this  was  not  the  case  which  the  Defendant  was 
called  on  to  meet,  the  result  is,  that  I  am  compelled 
to  say  that  I  cannot  afford  the  Plaintiff  any  relief,  and 
that  his  bill  must  be  dismissed  with  costs. 

After  the  recital  in  the  second  act,  that  it  is  expedient 
to  extend  the  first  act  "to  such  designs  thereinafter  men- 
tioned as  are  not  included  in  the  first  act,  not  being  of 
an  ornamental  character,"  I  feel  satisfied,  that  the  design 
referred  to  in  the  second  act  means  one  of  an  article 
having  reference  to  some  purpose  of  utility  and  not 
merely  of  ornamentation. 
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Jan.  15,  16. 
HIS  suit  was  instituted  by  a  son  against  his  father  The  testimony 
to  obtain  a  transfer  of  eleven  shares  in  the  Agra  ^one  ^nnot 

Banking  Company.  be  acted  on, 

^  ^     ^  unless  there  be 

some  corro- 

It  appeared  that,  in  1847,  the  Defendant  was  the  ^™*jj®  ^"" 
owner  of  thirty-one  shares,  and  the  Plaintiff  alleged,     The  Plain- 
that  in  December,  1847,  the  Defendant  agreed  to  sell  |jJ[fU^*J^ 
him  eleven  of  such  shares  for  500/.,  which  sum  he  alleged  contracted  to 
he  had  accordingly  paid.    The  agreement  was  by  parol  shares^rom^tbe 

only,  and  the  fact  of  such  sale  having  been  made  was  Defendant,  but 

^  the  contract 

contested  by  the  Defendant.     It  however  appeared  by  wasnotinwrit- 

the  evidence,  that  on  the  2nd  of  December,  1847,  the  Jfj  J^J^^d 

Defendant  had  written  to  the  secretary  of  the  bank  at  and  it  was 

Agra,  desiring  him  to  transfer  eleven  of  his  shares  to  Kalntiff  alone, 

the  Plaintiff,  and  that  the  Plaintiff  had  also,   at  the  There  was, 

.     ,        ,  .  .  •  .     .       however,  proof 

same  time,  mclosed  mstructions  as  to  the  appropnation  that  the  Plain- 

of  the  dividends  on  those  shares.  I'?'j?^fP*l'^  * 

the  Defendant 

money,  but  on 

The  secretary  answered  on  theSlstof  Jiint/flry,  1848,  Jj^'^ouJJelr, 

that  he  was  unable  to  do  so,  having  a  certificate  for  four  and  that  the 

shares  only,  and  asking  the  Defendant  to  send  cer-  admitted,  in 

tificates  for  the  other  seven,  when  his  wish  would  be  writing,  that 

the  shares 
complied   with.    The   Defendant  sent  the  secretary's  belonged  to 

letter  to   the  Plaintiff,  who  was  in  America,  with  an  [^ough  t"hty 

indorsement  thereon  written  by  the  Defendant,  which  had  not  been 

was  as  follows: — "These  eleven  certificates  I  shall  send  fo^een  year^ 

forthwith.     I  have  received  the  balance,  33Z.  9«.,  for  my  ^^W.  ^^^^  the 

last  half-year's  dividend  up  to  31st   December,   1847.  sufficiently 

The  half-year's  now  going  on,  which  will  be  due  June,  pwe^- 

30th,  and   which   I   shall  receive  about  September  or 

October, 
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1863.  October y  if  your  proportion  should  come  with  it^  I  will 
calculate  and  pay  into  Carrie's,  as  very  likely  the  bank 
will  not  kave  transferred  tke  eleven  shares  to  you  till 

Pakish.       they  have  received  these  certificates." 

On  the  4th  of  October,  1848^  the  secretary  sent  to 
the  Defendant  the  half-yearly  account  of  the  bank  to 
June,  1848y  shewing  the  amount  of  dividend  on  the 
whole  thirty-one  shares.  This  account  the  Defendant 
forwarded  to  the  PlaintifT,  and  in  the  columns  referring 
to  the  thirty-one  shares  was  written,  in  the  Defendant's 
handwriting,  "  of  these,  eleven  are  your  shares.*' 

There  wa%  an  indorsement  on  the  account,  in  the  De- 
fendant's handwriting,  containing  the  following  pas- 
sages:— '^Your  portion  I  calculate  is  2AL  \5s.  up  to 
June  30th,  1848."  Then  followed  the  calculation  of 
the  proportion  of  the  dividend  produced  by  eleven  out 
of  the  thirty-one  shares.  '^  And  your  shares  (eleven) 
produce  24Z.  15«.,"  &c.  ^*  Preserve  this  statement,  it  is 
a  voucher  for  the  number  of  our  shares.  They  have  not 
made  a  separate  account  for  you,"  8ic.;  "you  know 
that  eventually  they  will  all  be  yours." 

The  Plaintiff  returned  to  England  in  June,  1861, 
when  he  urged  the  Defendant  to  transfer  the  eleven 
shares,  but  the  Defendant  excused  himself,  holding  out 
that  the  Defendant  would  take  the  whole  of  the  shares 
and  other  property  under  his  will. 

The  fact  of  the  payment  of  the  consideration  for  the 
purchase  of  the  shares  was  disputed  by  the  Defendant, 
but  the  Court  was  of  opinion,  from  his  books  of 
account,  that  the  Defendant  had  received  from  the 
Plaintiff  385L,  though  on  what  account  did  not  dis- 
tinctly appear. 

The 
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The  PlaintiiF  filed  his  bill  in  December,  1861^  and 
prayed  for  a  specific  performance  of  the  contract,  for  a 
transfer  of  the  eleven  shares,  and  that  the  Defendant  9. 

might  account  for  the  dividends.  Parwh. 

Mr,  Selwyn  and  Mr.  Tripp ,  for  the  Plaintiff,  argued 
that  the  contract  and  payment  of  the  consideration  were 
proved  by  the  evidence  of  the  Plaintiff  and  the  written 
acknowledgment  of  the  Defendant;  that  the  Plain* 
tiff  was,  therefore,  entitled  to  a  transfer  of  the  shares, 
and  that  the  Defendant  was  a  mere  trustee  of  them  for 
his  son. 

Mr.  Baggallay  and  Mr.  De  Gex,  for  the  Defendant, 
argued  that  there  was  no  proof  of  any  contract  for 
purchase  except  the  bare  testimony  of  the  Plaintiff,  and 
that  no  dividend  had  ever  been  paid  to  him.  That 
the  written  documents  pointed  rather  to  an  intention 
to  transfer  the  shares  voluntarily  by  way  of  gift,  than 
to  a  contract  of  sale.  That,  in  that  view  of  the  case, 
the  gift  was  incomplete  and  ineffectual,  and  that  there 
was  no  declaration  of  trust  on  which  the  Court  could 
act ;  besides  which,  that  this  was  not  the  case  made  by 
the  bill.  They  also  urged  that  the  lapse  of  time  and 
the  laches  of  the  Plaintiff  in  filing  his  bill  had  disen- 
titled him  to  any  relief. 


I%e  Master  of  the  Rolls. 

I  am  of  opinion,  after  reading  over  these  papers,  that  Jm,  16. 
the  Plaintiff  is  entitled  to  a  decree.  The  case  stands 
thus : — the  written  statements  made  by  the  Defendant 
upon  two  occasions,  and  especially  the  indorsement  on  the 
document  of  the  4th  of  October,  1848,  shew  in  the  most 
conclusive  manner  that  the  Defendant  considered  that 

VOL.  XXXII— II.  p  the 
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1863.  the  Plaintiff  was  entitled  to  the  eleven  shares  in  the 
Agra  Bank.  In  what  character  was  the  Plaintiff  en- 
titled to  those  eleven  shares  ?  He  was  either  entitled 
to  them  by  virtue  of  a  voluntary  gift  of  them  by  his 
father,  or  as  a  purchaser  for  valuable  consideration.  If 
by  gift  from  the  father,  there  is,  in  my  opinion,  amply 
sufficient  on  this  memorandum  to  shew  that  the  father 
treated  himself  as  a  trustee  of  the  shares,  although  they 
had  not  been  transferred,  and  that  it  was  not  a  mere 
contract  to  be  performed  or  one  remaining  in  fieri. 

But  the  Plaintiff  says,  that  it  was  a  purchase  of  the 
eleven  shares  for  500Z.,  although  that  was  not  the  full 
value  of  them.  On  looking  into  the  books  of  account, 
it  appears  clearly  that  the  father  had,  at  that  time,  re* 
ceived  from  the  son  385Z. ;  but  the  son  says  that  he  had 
paid  500Z.  Whatever  the  arrangement  was  by  which 
these  shares  were  to  be  transferred  to  the  Plaintiff,  it 
appears  to  have  been  not  in  writing,  but  to  have  rested 
on  parol  only.  The  amount  of  money  does  not  appear 
to  me  to  be  very  material,  because  385/.  would  consti- 
tute as  good  a  consideration  for  the  purchase  of  these 
shares  as  600Z. 

The  next  question  is,  in  what  character  was  this 
money  paid  ?  It  does  not  appear  to  have  been  ever 
repaid  by  the  father.  The  son  says  that  it  was  paid  as 
a  consideration  for  the  shares ;  why  am  I  to  doubt  that 
assertion  ?  Here  is  a  sum  of  money  paid  to  the  father 
and  which  is  never  repaid.  The  father,  after  that  or 
contemporaneously  with  it,  says  to  his  son, ''  the  shares 
are  yours,"  and  he  gives  a  direction  to  the  secretary  of 
the  bank  to  transfer  them  into  his  son's  name ;  that 
could  not  be  accomplished,  but  he  says  nevertheless, 
it  does  not  matter,  preserve  tbis  statement,  it  is  a 
voucher  for  our  number  of  shares,  and  that  I  have 

twenty 


CASES  IN  CHANCERY.  211 

twenty  and  you  eleven.    Am  I  to  disbelieve  the  whole        1863. 
of  this  because  it  is  not  specifically  mentioned  that  the 
payment  was  made  in  respect  of  those  eleven  shares? 

Mr.  De  Gex  pressed  upon  me  the  rule  which  I  am  in 
the  habit  of  enforcing  very  strictly,  that  the  sole 
testimony  of  a  person  applying  to  prove  a  debt,  unsup- 
ported by  any  other  testimony,  is  not  such  evidence  as 
the  Court  can  act  upon.  That  undoubtedly  is  the  rule 
which  I  invariably  follow,  and  which  I  have  found  ab- 
solutely necessary ;  but  I  am  at  a  loss  to  know  how 
it  applies  to  this  case.  I  will  illustrate  what  I  mean  by 
giving  an  instance.  Under  a  decree  for  the  admini- 
stration of  a  testator's  estate,  a  person  comes  in  and 
says  the  testator  owed  me  1,000/.  He  swears  to  that 
fact,  but  his  is  the  only  evidence.  In  that  case,  I  could 
not  act  on  such  unsupported  evidence,  for  any  other 
man  might  equally  come  and  swear  the  same  thing. 
But  supposing  that,  in  addition  to  his  assertion,  he 
proves  that  the  1,000Z.  was  paid  to  the  testator,  at  the 
time  stated,  by  the  bankers  of  the  claimant,  am  I  not  to 
allow  the  debt?  Go  a  step  further  and  take  the  present 
case,  and  suppose  that  385/.  is  proved  to  have  been  paid 
to  the  Defendant  by  the  Plaintiff,  who  says  it  was  paid 
in  respect  of  the  purchase  of  the  eleven  shares,  and  that 
you  have  the  Defendant,  at  the  same  time,  by  writing 
under  his  own  hand,  acknowledging  that  the  Plaintiff 
was  the  owner  of  eleyen  shares,  why  am  I  not  to  couple 
those  circumstances  together?  It  is  what  in  the  Eccle- 
siastical Courts  they  used  to  call  "  the  adminicular  evi- 
dence/' that  is,  the  corroborative  evidence  and  which 
props  up  and  supports  the  allegation  of  the  Plaintiff. 
It  is  true,  that  whenever  the  oath  of  the  Plaintiff  alone 
supplies  one  particular  link  in  the  evidence  which  is 
wanting,  that  particular  link  is  unsupported  and  must 
be  rejected  if  it  be  not  confirmed  by  any  evidence  but 

p2  his 
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1863.  '^1^  own;  but  if  it  be  confirmed  by  all  the  surrounding 
circumstances  proved  in  the  case,  then  it  is  supported 
by  what  I  hold  to  be  corroborative  testimony.  If  I 
were  not  to  adopt  that  rule,  it  would  lead  to  this: — that 
I  should  never  take  a  claimant's  testimony,  unless  the 
case  were  conclusively  proved  by  other  evidence,  in 
which  case  it  would  not  be  required.  That  is  not  what 
I  mean,  and  I  therefore  thought  it  desirable  to  explain 
my  meaning. 

Here  I  have  the  proof  of  the  payment  of  the  money, 
I  have  the  statement  of  the  Plaintiff  that  it  was  paid 
in  respect  of  the  purchase  of  these  shares,  and  I  have 
also  proof  that  the  father  acknowledged  that  the  person 
who  paid  him  that  money  was  the  owner  of  the  shares. 
If  I  couple  these  three  things  together,  I  must  come  to 
the  conclusion  that  the  money  was  paid  in  respect  of  the 
purchase  of  those  shares,  and  unless  the  Plaintiff  has 
done  something  to  forfeit  his  right,  I  think  he  is  now 
entitled  to  have  those  shares. 

The  next  question  is,  whether  the  Plaintiff  has  done 
anything  to  forfeit  the  right,  which  he  possessed  in 
1848,  to  those  shares.  He  is  now  coming  in  1862, 
never  having  received  but  one  dividend  or  rather  an 
acknowledgment  of  his  right  to  one  dividend,  which  is 
the  same  thing.  I  think  there  is  quite  sufficient  to 
explain  the  delay.  In  the  first  place,  it  is  a  transaction 
between  father  and  son,  the  father  by  an  indorsement 
on  a  document  says,  the  transfer  of  the  shares  is  not 
very  material,  "you  know  that  eventually  they  will  all 
be  yours,"  what  does  that  mean  ?  It  means  I  will  give 
them  all  to  you  by  will.  Would  not  any  son  be  satisfied 
with  that  statement  of  his  father,  even  though  the  father 
did  not  pay  the  dividends  to  him,  he  might  not  have 
wished  to  press  him.  I  have  no  evidence  as  to  what 
wills  the  father  made  previously  to  1867,  but  I  have 

evidence 
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V. 
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evidence  that  in  1867  the  father  intended  to  give  the  1863. 
shares  to  the  son,  that  therefore  the  expression  of  his 
intention  expressed  in  October,  1848,  existed  nine  years 
afterwards,  in  1857,  and  I  therefore  conclude  that  it  Parish. 
existed  during  the  whole  of  the  interval.  I  think 
that  this  and  the  relation  that  existed  between  father 
and  son,  is  a  sufficient  reason  for  the  son's  not  coming 
to  the  Court  before  to  enforce  his  rights.  But  the 
state  of  circumstances  becomes  entirely  altered  when 
the  father  says  *^  I  deny  that  you  are  entitled  to  the 
shares  at  all,"  and  when  he  says  that,  the  son  imme- 
diately takes  proceedings  to  enforce  his  right  to  the 
eleven  shares  and  institutes  this  suit 

I  think,  therefore,  that  the  Plaintiff  is  entitled  to 
those  shares,  which  the  Defendant  must  transfer,  and 
he  must  account  for  the  dividends,  but  I  cannot  give 
htm  any  costs  of  this  suit. 

Note. — Affirmed  hy  the  Lards  Justices. 


SHARPLES  V.  ADAMS. 

Feb,  18, 19. 
TN  1856,  the  Defendant  Samuel  Adams  was  declared  The  priorities 

•*•     bankrupt,  and  in  October,  1856,  part  of  his  estate,  iJ,*"„'bSe7r. 
consisting  of  some  freehold  land  at  Ware,  was  sold  by  are  not  altered 
his  assignees  to  Fuller  Coker  for  209/.    Although  the  getting  in  the 
fact  was  contested,  yet  for  the  purpose  of  the  decision,  legal  estate 
the  Court  assumed  that  Coker  had  made  the  purchase  is  a  trustee  for 
as   a  trustee    for  Adams.     In  February,    1857,    the  ^^  ^' 
property  was  conveyed  by  Adams  and  his  assignees  to 
Coker  in  fee. 


In  June,  1858,  Coker  deposited  his  conveyance  with 

the 
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1863.  the  Plainiiffsi  his  bankersi  as  a  security  for  1601.  and 
the  balance  due  to  them.  Whether  this  had  been  done 
with  the  knowledge  and  concurrence  of  Adams  was  a 
fact  also  in  contest;  but  the  Court  came  to  the  con- 
clusion that  it  had  been  done  with  Adams'  knowledge 
and  assent.  Adams  admitted,  that  in  September,  1869, 
he  had  been  informed  of  the  deposit,  and,  his  bank- 
ruptcy having  been  annulled  in  March,  I860,  he,  in 
August,  1860,  instituted  a  suit  against  Coher,  but  without 
making  the  Plaintiffs  parties,  to  obtain  a  conveyance 
of  the  property  from  Coker  under  the  alleged  trust. 
Coher  became  bankrupt,  and  his  assignees  having  dis- 
claimed, Coher,  in  July,  1861,  conveyed  the  legal  estate 
in  the  property  to  Adams. 

Under  these  circumstances,  the  Plaintiffs  instituted 
this  suit  against  Adams  alone,  insisting  on  their  priority 
over  him  and  praying  that  the  Defendant  might  redeem 
them  or  be  foreclosed. 

Mr.  Southgate  and  Mr.  A.  G.  Marten  argued  that 
the  Plaintiffs  had  priority  over  the  Defendant  although 
he  had  got  the  legal  estate ;  first,  because  the  evidence 
shewed  that  the  deposit  had  been  made  to  the  Plaintiffs 
with  the  knowledge  and  assent  of  the  Defendant;  and 
secondly,  because  the  subsequent  acquisition  of  the 
legal  estate  had  not,  under  the  circumstances  of  this 
case,  altered  the  rights  and  priorities  of  the  parties; 
nice  V.  Rice  (a) ;  Colyer  v.  Finch  (6) ;  Clack  v. 
Holland  {c). 

[^The  Master  of  the  Rolls  referred  to  WiUoughby 
v.  Willoughby  {d)  and  Evans  v.  Bicknell  (^).] 

Mr. 

(a)  2  Drew.  73.  (c)  19  Beao.  262. 

(6)  19  Beav,  500,  and  5  H.  of        (d)l  Term  Rep,  763. 
L.  Cat.  905.  (e)  6  Ves.  174. 
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Mr.  Selwyn  and  Mr.  C  H.  Smith  for  the  Defendant. 
The  evidence  shews  that  the  equitable  mortgage  was 
created  without  the  knowledge  of  the  Defendant  The 
Defendant  had  the  prior  equity  under  the  original 
agreement,  and  he  has  obtained  the  legal  estate. 
Under  such  circumstances  he  has  the  prior  right  to  the 
estate;  Joyce  v.  De  Moleym  (a);  Roberts  v.  Croft  (&); 
Hunt  V.  Elmes  (c). 

Mr,  Southgate  was  not  heard  in  reply. 


The  Mastbr  of  the  Rolls. 

I  am  quite  clear  that  this  case  depends,  first,  upon  Feb,  19. 
whether  Mr.  Coher  was  in  fact  originally  a  trustee  for  Mr. 
Adams ;  and  secondly,  if  he  was,  whether  Mr.  Adams 
sanctioned  and  knew  of  the  deposit  by  Coher  of  the 
purchase-deed  with  the  Plaintiffs,  for  the  purpose  of 
rabing  150/.  and  of  securing  any  balance  which  might 
be  due  from  time  to  time  to  the  Plaintiffs. 

I  will  not  go  into  the  question  of  whether,  upon  the 
sale  of  this  property,  Coher  was  or  was  not  a  trustee 
for  Adams;  I  assume  that  to  be  the  case.  In  that 
view  of  the  case,  I  do  not  think  that  anything  turns 
upon  the  possession  of  the  legal  estate.  I  do  not  think 
that  Mr.  Adams  would  gain  anything  by  obtaining  the 
legal  estate,  upon  the  assumption  that  the  purchase  was 
made  for  him,  or  by  reason  that  the  assignees  of  Coher 
who  could  have  contested  it,  had  assigned  all  their  in- 
terest over  to  him,  for,  on  this  assumption,  bis  was  the 
first  equity. 

I  fully  concur  in  the  observation,  that  there  is  often 

a 

(a)  2  JojM  4r  Lat.  374.  (c)  27  Beao.  62,  ami  2  DtGex, 

(6)  2  DeG.if  J.  1.  F,  Sf  J.  578. 


Sbarples 

V. 
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1863.  &  S^^^  misapprehension  as  to  the  value  acquired  by  ob- 
taining the  legal  estate.  The  case  of  Willoughby  v.  Wil" 
loughby{a)f  referred  to,  is  one  in  which  Lord  Hardwicke 

Adams,  goes  fully  into  the  matter.  I  may  illustrate  it  in  this 
way: — if  the  owner  in  fee  simple,  having  the  legal 
estate,  creates  an  equitable  charge  in  favor  of  A,^  and 
afterwards  a  second  equitable  charge  in  favor  of  B.^ 
and  then  a  third  equitable  charge  in  favor  of  C,  I 
apprehend  that  he  cannot  alter  these  equities  by  trans- 
ferring the  legal  estate  to  any  one  of  them,  and  the  fact 
of  the  transfer  of  the  legal  estate  to  C,  the  owner  of 
the  third  equitable  charge,  would  not  affect  the  rights  of 
the  first  or  second  (&).  It  is  true  that  if  the  legal  estate 
is  outstanding  in  a  third  person  having  no  privity  with 
the  others,  then  the  person  who  gets  the  legal  estate 
would  get  priority ;  but  where  the  person  having  the 
legal  estate  holds  it  in  the  character  of  trustee  for  them 
ail,  he  cannot  prefer  either  or  create  a  priority,  by 
giving  the  legal  estate  to  anyone  in  particular.  I  do 
not  think  that  question  arises  here,  and  I  merely  state 
this  for  the  purpose  of  removing  a  misapprehension 
which  appeared  to  me  to  exist  in  the  argument  as  to 
the  possession  of  the  legal  estate.  But  on  the  assump- 
tion I  have  made,  that  Coker  was  a  trustee  for  Adorns^ 
he  would  have  the  prior  equity,  he  would  be  entitled 
to  exclude  the  PlaintifTsi  unless  he  sanctioned  the  de- 
posit with  them. 

[His    Honor,   after    examining    and    weighing    the 

evidence,  proceeded  :] — Upon  the  evidence  I  am  bound, 

therefore,  to  consider  that  the  advance  made  by  the 

Plaintiffs  to  Coher  was  sanctioned  by  Adams,  and  the 

Plaintiffs  are  therefore  entitled  to  the  decree  which  they 

ask. 

As 

(a)  1  Term  Rep.  763.  ITay  ^  J.  617 ;  Siwgit  v.  Morse, 

(6)  See  ProMser    ▼.  Rice,  28      Z  be  G.  ^  J.  1. 
Beav.  68 ;    Carter  v.  Carter,  3 
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As  I  have  come  to  the  conclusion  that  he  knew  of 
and  sanctioned  it,  the  Plaintiffs  may  either  have  a 
decree  for  foreclosure  or  for  a  sale.  In  the  latter  case, 
the  Plaintiffs  are  entitled  to  have  against  the  Defendant, 
personally,  so  much  of  the  costs  of  the  suit  as  the 
produce  of  the  sale  may  be  insufficient  to  pay.  But  if 
the  Plaintiffs  take  a  foreclosure  decreci  they  must  add 
their  costs  to  their  security. 


BONFIELD  V.  HASSELL. 


Jan.  16. 


rpHE  testator  executed  a  voluntary  deed,  dated  the  A  voluntary 

^      6th  of  October,  1862,  by  which  he  covenanted  to  Je*lSi3b?5ie 

pay  a  lady  named  Emily  Ooode  an  annuity  of  100/.  grantor  until 

"  for  and  during  the  natural  life  of  Emily  Ooode  until  y^ud.     ' 

she  shall  be  declared  a  bankrupt,  or  take  the  benefit  of     ^^^^i^' 

any  act  of  parliament  for  the  relief  of  insolvent  debtors,  tarily  cove- 

or  shall  assign  or  dispose  of  the  said  annuity  or  yearly  "^|^,^J^o 

sum,  or  do  any  act  whereby  the  same  or  any  part  thereof  CD.  until  she 

shall  be  vested  or  become  liable  to  be  vested  in  any  other  J^  hereby  "^ 

person.  *!>•  ■»»«  « 

'^  any  part 

thereof  should 
The  testator  retained  the  deed  in  his  own  possession  be  vested  or 

until  his  death.     But  he  signed  a  memorandum,  ad-  to  be°vested In 

dressed  to  a  friend,  desiring  the  bond  to  be  handed  over  <^°7  ^^^^ 

•  to  him,  **  in  case  of  his  death,"  for  the  protection  of  the  married  in 

annuitant.    The  deed  and  memorandum  were  sealed  ]859,  butit 

did  not  appear 
up  by  the  testator  in  an  envelope,  outside  of  which  was  that  the  hu»- 

indorsed  a  memorandum,  signed   by  the  testator,  re-  any  way,  inter- 
questing  that,  in  case  of  his  death,  it  should  be  opened  fered  with  the 

by  the  friend  above  referred  to.  that"  by  the 

marriage 

On  the  29th  of  March,  1869,  Emily  Ooode  married  S'foiSrJd^ 
Mr.  Bonfield.  the  annuity. 

The 
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The  testator  regularly  paid  the  annuity  from  1862  to 
Michaelmas,  1861,  and  he  died  on  the  25th  of  De- 
cember,  1861.  His  executors,  having  insisted  that  the 
annuity  had  ceased  by  the  marriage,  Mr.  and  Mrs. 
Banjield  instituted  this  suit  against  the  executors, 
praying  a  declaration  of  their  right  to  and  for  payment 
of  their  annuity. 

Mr.  Selwyn  and  Mr.  Freeling,  for  the  Plaintiffs, 
argued  that  marriage  was  no  forfeiture  of  the  annuity, 
for  non  constat  that  the  husband  would  ever  reduce 
it  into  possession  during  his  life.  They  cited  Avison  v. 
Holmes  {a)  and  Lumley  v.  Croft  (b),  in  which  it  was 
held  that  a  warrant  of  attorney  given  by  the  lessees, 
though  it  might  lead  to  a  charge  on  the  leasehold,  was 
not  such  a  charge  as  to  create  a  forfeiture  of  the  lessee's 
interest 

Mr.  Prideaux  and  Mr.  Druce  for  the  executors. 
First,  the  deed  was  kept  in  the  testator's  possession 
from  1852  to  his  death  in  1861;  there  was  no  uncon- 
ditional delivery  of  it,  and  therefore  it  operated  merely 
as  an  escrow.  Secondly,  on  the  construction  of  the  deed, 
marriage  was  such  an  act  of  the  lady  as  to  determine 
the  annuity,  for  thereby  the  annuity  or  some  part  of  it 
became  vested  or  liable  to  be  vested  in  her  husband. 
We  concede  that  the  annuity  did  not  vest  by  marriage, 
and  that  it  could  only  become  the  property  of  the  bus- 
band  by  being  reduced  into  possession.  The  law  is,  that 
marriage  is  a  gift  to  the  husband  of  the  wife's  cfioses  in 
action^  on  condition  that  he  reduces  them  into  pos- 
session ;  Co.  Lit.  (c) ;  Bright  on  Husband  and  Wife  (d). 
The  husband  might  receive  the  annuity,  at  least  during 

the 

(a)  I  John.  4r  Hem.  530,  and         (c)  Page  351. 
lee  p.  640,  note.  (d)  Vol.  1,  p.  36. 

(6)  6H.0/L.  Cat.  672. 
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the  coverture ;  Stiffe  v.  Everiit  (a) ;  and  therefore,  by 
the  marriage,  some  part  became  liable  to  vest  in  him, 
and  this  Court  would  not  prevent  his  obtaining  payment 
or  settle  a  mere  life  interest ;  Tidd  v.  Luter  (6).  Haioll. 


The  Master  of  the  Rolls. 

[Without  hearing  a  reply] — I  am  clear  that  the  wife  is 
still  entitled  to  this  annuity.  The  first  question  is, 
what  is  the  effect  of  the  execution  of  the  deed  ?  and 
I  think  that  there  was  a  valid  execution  of  it,  and  that 
the  mere  fact  of  the  grantor  retaining  it  in  his  own 
possession  did  not  affect  its  validity. 

In  Fletcher  v.  Fletcher  (c)  a  testator  had  entered  mto 
a  voluntary  covenant  with  trustees  to  pay  a  large  sum 
of  money,  to  be  held  in  trust  for  his  sons.  He  retained 
it  in  his  possession  down  to  his  death,  without  having 
communicated  its  contents  either  to  the  trustees  or  the 
cestuu  que  trust,  yet  the  Court  held  that  it  was  a 
perfectly  valid  deed. 

I  am  disposed  to  think  that  the  most  favorable  view 
for  the  Plaintiffs  would  be,  to  assume  that  it  was  an 
escrow,  to  be  acted  on  by  his  friend  at  his  death  for  the 
protection  of  the  annuitant,  according  to  desire  ex- 
pressed on  the  envelope.  If  that  were  the  true  con- 
struction, what  would  be  the  effect  of  it  ?  It  is  obvious 
that  the  deed  would  speak  from  the  day  of  his  death, 
and  if  so,  the  acts  which  were  to  put  an  end  to  the 
annuity  must  be  acts  to  be  done  after  the  settlor's 
death,  in  which  case,  it  is  obvious  that  this  lady  has 
done  no  act  since  that  time  which  would  forfeit  the 

annuity. 

This 

(a)  1  MyL  Sf  Cr.  37.  867. 

(b)  3  D«  G.,  M.  *  G.  857,  (c)  4  Hare,  67. 
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1863.  This  is  a  more  favorable  view  of  the  case  than  the 

one  I  take,  which  iS|  that  the  deed  was  operative 
from  the  6th  of  October ^  1852.  I  next  come  to  consider 
whether  her  marriage  after  that  period  was  an  act  by 
which  the  annuity  ''became  vested  or  liable  to  be 
vested  in  any  other  person/'  that  is  the  only  question 
of  importance.  Now  one  thing  is  obvious,  that  the  settlor 
did  not  so  consider  it,  because  he  continued  to  pay  the 
annuity  for  two  and  a  half  years  after  her  marriage,  for 
he  paid  it  down  to  Michaelmas^  1861,  so  that  for  two 
and  a  half  years  he  treated  the  marriage  as  no  forfeiture 
of  the  annuity.  That,  however,  would  not  affect  the 
construction  to  be  put  upon  the  words  of  this  deed. 

This  is  admitted :— that  the  annuity  does  not,  by  the 
act  of  marriage  alone,  become  vested  in  the  husband. 
Nor  is  it  liable  to  become  vested  in  any  other  person, 
though  it  is  possible  that  the  growing  payments  may 
be  paid  to  the  husband,  who  is  capable  of  giving  valid 
discharges  for  them.  But  I  am  of  opinion  that  the  deed 
ought  to  be  construed  most  strongly  against  the  grantor, 
and  in  this  instance,  the  annuity  has  not  as  yet  become 
vested  or  become  liable  to  be  vested  in  any  other  person. 
The  usufruct,  for  a  period  of  uncertain  duration,  may 
become  vested  in  the  husband,  that  is  to  say,  he  may 
give  a  valid  discharge  for  the  payment.  But  I  think 
that  the  Court  would,  on  the  application  of  the  wife, 
deprive  the  husband  of  the  greater  portion  of  it,  and  if 
he  assented,  would  settle  the  whole  of  the  annuity  on 
the  wife  independently  of  him. 

I  cannot  take  into  my  consideration  acts  hereafter  to 
be  done,  but  only  regard  those  already  done,  and,  as 
yet,  I  have  no  evidence  of  this  lady  having  hitherto 
committed  any  act  which  has  terminated  the  annuity. 
With  respect  to  what  has  already  taken  place,  I  find 

nothing 
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'nothing  by  which  the  annuity  vests  or  is  made  liable  to 
▼est  in  any  other  person. 

I  am  of  opinion  that  this  lady  is  entitled  to  have  a 
declaration  that  she  is  entitled  to  the  annuity,  notwith- 
standing her  marriage  in  1859,  and  I  will,  with  the 
assent  of  her  husband,  settle  the  whole  annuity  to  her 
separate  use  without  power  of  anticipation. 


HODGSON  V.  BIBBY. 

Feb.  19. 
rpHE  testator,  Henry  Borrawdahf  died  in  Jamaica^  J.B.,atru8tee, 
-*-     in  1814,  having,  by  his  will,  given  his  real  and  Sitt^^nd  of 

personal  estate  to  his  father  Joseph  BorrowdaU  and  ^l^icl^  l>e  was 
#  1  -..i*!*^.!         r        1    -n        tenaDt  for  life, 

four  other  persons,  in  trust  for  his  father,  Joseph  Bor*  and  he  died  in 

rowdale,  for  life,  with  remainder  to  his  mother,  Jane  ^?^*:,  ^'^'* 
'  '  who  then  be- 

Borrowdale,  for  life,  and  after  her  decease,  in  trust  to  came  entitled 
pay  a  legacy  of  600/.  to  Elizabeth  Crowdson,  and  he  5°858,1b5li 
devised  and  bequeathed  the  residue  of  his  real  and  taken  no  pro- 
personal  estate  to  Ann  Hodgson.    The  testator  ap-  ^erU.    A* 

pointed  his  father  and  the  four  other  trustees  his  ezecu-  ^^^  filed  in 
^  1863  hy  the  re- 

tors,  pretentativee 

of  C.  D, 
against  the  re- 
The  testator's  estate  was  realized  in  Jamaica^  and  a  presentatiyes 

sum  of  1,600/.  was,  in  1818,  remitted  to  Joseph  Borrow-  ^uti^^ 

dale  in  England;  but  who  never  appeared  to  have  in*  -^^  ^-i  to  re- 

,  .  cover  the  fund, 

vested  it.  ^aa  dismissed 

with  costs,  on 
,  the  ground  of 

Joseph  Borrowdale,  m  the  same  year  (1818),  gave  a  the  lapse  of 

bond  for  securing  the  payment  of  the  legacy  of  600/.  to  **""*' 

Crowdson  when  due.     The  defeazance  recited  the  fact 

that  1,600/.  had  been  paid  to  Joseph  Borrowdale,  with 

the  consent  of  the  other  executors, ''  for  the  whole  of 

the 
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the  property  of  Henry  BorrowddU  in  the  island   of 
Jamaica,*^ 

Joseph  Borrowdale  survived  Jane  Borrawdale^  and 
he  died  in  1834,  and  in  1835  William  Hodgson,  the  son 
of  Ann  Hodgson  (the  residuary  legatee),  who  was  his 
executor,  paid  the  legacy  of  600/. 

Ann  Hodgson  died  in  1858,  having,  for  thirty  years 
previously,  resided  with  and  been  maintained  by  her  son 
William  Hodgson. 

William  Hodgson  died  in  1860,  and  in  1863,  the 
PlaintifFs  (who  were  the  legal  personal  representatives 
of  Ann  Hodgson)  filed  this  bill  against  the  executors  of 
William  Hodgson,  alleging  *'  that  WilUam  Hodgson  pos- 
sessed himself  of  the  personal  estate  of  Joseph  Borrow^ 
dale,  that  he  did  not  pay  to  Arm  Hodgson  the  trust 
fund  to  which  she  was  so  entitled,  or  any  part  thereof, 
and  that  the  same  still  remained  wholly  unpaid.  In 
fact  she  was  not  aware  of  her  right  thereto,  of  which 
ignorance  the  said  William  Hodgson  was  aware." 

The  bill  prayed  a  declaration  that  the  estate  of 
WilUam  Hodgson  was  (to  the  extent  of  personal  estate 
of  Joseph  Borrowdale  received  by  William  Hodgson) 
liable  to  pay  to  the  Plaintiffs,  as  the  administrators  of 
Ann  Hodgson,  the  amount  of  residuary  estate  of  Henry 
Borrowdale  received  by  Joseph  Borrowdale,  after  de* 
ducting  therefrom  the  500/.  with  interest  from  the  death 
of  Ann  Hodgson,  It  also  prayed  an  account,  for  pay- 
ment out  of  the  assets  of  William  Hodgson,  and  that 
the  estates  of  William  Hodgson  and  Joseph  Borrowdale 
might,  so  far  as  was  necessary,  be  administered. 

The  Defendants,  who  knew  little  or  nothing  of  the 

matter 
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matter,  claimed  the  benefit  of  the  statute,  and  relied  on 
the  laches  of  the  Plaintiffs  and  of  the  person  they 
represented. 

Mr.  Selwyn  and  Mr.  C.  Hall,  for  the  Plaintiff. 
This  claim  is  not  affected  by  the  3  &  4  WUl.  4,  c.  27, 
s.  40,  for  this  is  the  case  of  a  specific  fund  held  on  trust, 
and  time  is  no  bar  to  a  trust ;  Phillipo  t.  Munnings  (a). 
There  can  be  no  presumption  of  payment  in  this  case, 
for  the  same  person  who  was  to  receive  the  interest 
from  William  Hodgson  was  liable  to  pay  him  for  her 
maintenance,  and  therefore  one  must  have  been  annually 
set-off  against  the  other ;  Burrell  ▼•  The  Earl  of  JEgre- 
mont  (6).  Laches  cannot  be  objected  to  a  person  while 
ignorant  of  her  rights. 

Mr.  W.  M.  James  and  Mr.  Rowcliffe,  for  the  Defend- 
ants. This  case  goes  much  farther  than  any  previous 
one.  The  claim  is  against  the  representatives  of  William 
Hodgson,  who  was  the  representative  of  Joseph  Borrow^ 
dale,  who  was  the  representative  of  a  testator  who  died 
in  1814. 

The  money  claimed  was  never  a  trust  fiind ;  it  was 
assets  in  the  hands  of  one  of  several  executors  who  was 
bound  to  apply  it,  qu&  executor,  in  a  due  course  of 
administration,  and  an  executor  is  not  a  trustee. 
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But,  on  the  death  of  Joseph  Borrowdale,  Ann 
HodgsoiCs  claim  consisted  of  a  simple  demand  as  a 
debt  against  his  assets,  due  in  respect  of  an  alleged 
breach  of  trust.  William  Hodgson,  therefore,  was  never 
a  trastee  for  her,  for  it  is  not  shewn  that  he  ever  received 
any  part  of  the  assets  of  the  first  testator  or  any  portion 

of 
(a)  2  M^L  i  Cr.  309.  (6)  7  Beor.  205. 
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of  the  1,6002.  He,  and  those  representiDg  him,  are 
therefore  entitled  to  set  np  the  Statute  of  Limitations 
against  this  claim.  The  Plaintiffs  are  also  barred  by 
laches,  for  the  title  accrued  in  1834,  or  twenty-eight 
years  ago.  There  is  no  pretence  for  saying  that 
Mrs.  Ann  Hodgson  was  not  aware  of  her  rights ;  the 
evidence  is  clear  on  that  point. 

Mr.  Sdwyn^  in  reply,  aigued  that  the  Statute  of 
Limitations  did  not  apply  to  a  debt  in  respect  of  a 
breach  of  trust.  He  referred  to  Ober  ▼.  Bishop  (a) ; 
Downes  v.  Bullock  (&),  to  shew  that  the  Statute  of 
Limitations  was  inapplicable. 

ne  Master  of  the  Rolub. 

I  am  of  opinion  that  the  case  of  the  Plaintiffs  fails, 
and  that  it  would  be  a  very  dangerous  thing  if  the  Court 
made  a  decree  in  such  a  case. 

A  nuin  dies  in  Jamaica  in  1814,  he  leaves  the  whole 
of  his  property  to  his  father  for  life,  and  then  to  his 
mother  for  life,  and  after  the  death  of  the  survivor  he 
gives  a  legacy  of  6002.  to  one  and  the  residue  absolutely 
to  Ann  Hodgson. 

In  1818, 1,600/.  is  remitted  to  the  executor  in  London, 
and  I  concur  with  the  argument  on  behalf  of  the  Plain* 
tiffs,  in  considering  ih^iJosephBorrowdale,ihe  executor, 
received  this  money  in  the  character  of  trustee,  and  that 
when  he  received  it,  the  character  of  trustee  was  im- 
pressed on  him  respecting  it,  and  no  time  bars  a  trust. 
He  ought  to  have  invested  it  in  Consols  and  held  it  upon 

the 

(a)  1  De  C,  F.  ^  J.  137.  (6)  25  Beav.  54,  and  9  H.  of 

L.  Cat.  1. 
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the  triists  aflfectiDg  it;  but  he  did  not  do  so  and  died 
without  having  invested  it  I  assume  that  he  was  a 
trustee  of  this  fund  down  to  his  death  in  1834,  and  that 
then  it  became  a  debt  due  from  his  estate.  The  trust 
fund  not  having  been  invested,  it  cannot  be  put  in  the 
same  category  as  those  cases  where  the  specific  fund  is 
still  in  existence  and  can  be  traced.  If  it  could  be  traced 
into  the  hands  of  William  Hodgson,  his  executor,  a  very 
different  question  would  be  raised,  and  time  could  not 
be  a  bar  to  the  person  entitled  to  that  trust  fund.  But 
here  the  only  claim  was  against  the  estate  of  the  father, 
to  make  good  the  trust  fund  which  he  had  received  and 
had  not  invested.  I  must  assume  that  Ann  Hodgson 
was  aware  of  the  fact,  she  makes  no  claim  against 
WUliam  Hodgson,  and  continues  to  live  with  him  for 
twenty-four  years  after  the  death  of  Joseph  Borrowdale, 
without  taking  any  step  to  recover  the  money. 
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If  the  matter  had  rested  there,  it  would  be  impossible 
for  the  Court  to  assume  that  there  were  assets  of  Joseph 
Borrowdale,  and  direct  an  account  of  his  estate,  and 
charge  the  Defendant  with  the  amount  of  that  estate. 
But  it  does  not  rest  there :  William  Hodgson  survived 
his  mother  two  years,  and  the  Plaintiffs  took  no  steps 
until  after  her  death,  when  everybody  who  knew  any- 
thing about  the  matter  was  dead.  Nothing  is  more 
certain  than  this: — that  the  legal  personal  representative 
of  a  person  is  affected  with  the  laches  of  the  person 
whom  he  represents.  I  must  therefore  treat  the  Plain- 
tiffs as  having  from  1834  to  the  present  time,  that  is  for 
twenty-eight  years,  taken  no  steps  to  .enforce  payment 
of  their  demand,  and  as  having  waited  until  the  only 
person  who  could  explain  the  matter  was  dead.  The 
Court  will,  under  such  circumstances,  make  every  pre- 
sumption in  favor  of  the  person  sought  to  be  charged. 

VOL.  XXXII — II.  Q  In 
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In  ibis  state  of  circumstances^  I  am  of  opinion  that 
the  PlaintifTs  are  bound  by  the  lapse  of  time,  and  I 
believe  that  Ann  Hodgson  was  perfectly  aware  of  the 
circumstances,  and  that  she  knew  either  that  the  assets 
were  not  sufficient,  or,  if  they  were,  that  she  never  in- 
tended to  make  any  claim  against  her  son. 


I  must  dismiss  the  bill  with  costs. 


Feb.  21. 

Prior  to  «<  The 
Companies 
Act,  1862" 
(26  &  27  VicL 
c.  89),  a  limited 
company, 
which  was 
liable  to  be 
wound  up  in 
the  Bank- 
ruptcy Court, 
passed  a 
resolution  for 
winding  up 
voluntarily ; 
but  after  the 
Companies 
Act.  1862,  had 
come  into 
operation,  a 
petition  was 
presented  for 
winding  it  up 
compulsorily. 
Held,  that, 
under  the  26  & 
27  VicL  c.  89, 
8.  207,  the 
jurisdiction 
was  in  Bank- 
ruptcy, and  not 
in  Chancery. 


In  re  THE  WEST  SILVER  BANK  MINING 
COMPANY  (LIMITED). 

rpHIS  company  was  duly  registered  as  a  limited 
"*"  company  for  working  mines  in  Cardiganshire,  and 
its  principal  office  was  in  London. 

On  the  I2tb  of  August,  1862,  it  was  resolved,  at  a 
special  general  meeting,  ''  that  The  West  Silver  Bank 
Mining  Company  {Limited)  be  wound-up  voluntarily 
under  the  provisions  of  the  Joint-Stock  Companies 
Winding-up  Acts,  1866  and  1867."  A  liquidator  was 
at  the  same  time  appointed. 

A  petition  was  now  presented  by  the  shareholders  to 
wind-up  the  company  compulsorily,  and  the  question 
was,  whether  the  winding-up  ought  to  take  place  in 
this  Court  or  in  the  Court  of  Bankruptcy. 

By  the  19  &  20  Vict.  c.  47,  s.  60,  "the  Court"  to 
wind-up  a  limited  company  like  the  present  is  defined 
to  be  "  the  Court  of  Bankruptcy  having  jurisdiction  in 
the  place  in  which  the  registered  office  of  the  company 
is  situate." 

But 
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But  this  act  was  repealed  by  "  The  Companies  Act,        1863- 

1862,"  (26  &  26  Vict.  c.  89,)  which  came  into  operation  .    ^-^/^^ 

on  the  2nd  of  November,  1862.     By  the  207th  section         ^// 

of  that  act  it  is  enacted  as  follows : —  West  Silver 

Bank  MufiNo 
"  Where,  previously  to  the  commencement  of  this      Company 

act,  an  order  has  been  made  for  winding-up  a  company 

under  any  acts  or  act  hereby  repealed,  or  a  resolution 

has  been  passed  for  winding-vp  a  company  voluntarily, 

such  company  shall  be  wound-up  in  the  same  manner 

and  with  the  same  incidents  as  if  this  act  were   not 

passed,  and  for  the  purposes  of  such  winding-up,  such 

repealed  acts  or  act  shall  be  deemed  to  remain  in  full 

force." 

Mr.  Roxburgh,  in  support  of  the  petition,  asked  for 
the  common  winding-up  order. 

Mr.  F.  J.  Wood,  contra.  This  Court  has  no  juris- 
diction, for  the  winding-up  must  be  in  bankruptcy. 
There  having  been  a  resolution  to  wind-up  voluntarily, 
any  compulsory  winding-up  must  take  place  "  in  the 
same  manner  and  with  the  same  incidents  as  if  the 
last  act  had  not  passed,"  that  is,  in  the  Court  of  Bank- 
ruptcy. 

Mr.  Swanston  for  the  of&cial  liquidator. 

Mr.  Roxburgh  in  reply.  The  "  manner  and  in- 
cidents "  have  reference  to  matters  of  form  and  pro- 
cedure, and  they  do  not  affect  the  jurisdiction.  He 
referred  to  the  81st  section. 


The  Mastbr  of  the  Rolls  held  the  objection  to  be 
fatal,  for  that  if  the  act  of  1862  be  considered  as  not 
having  passed,  it  was  clear  that  the  winding-up  must  be  in 
the  Court  of  Bankruptcy  and  not  in  Chancery.  He  dis- 
missed the  petition  with  costs. 

q2 
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BUSH  V.  COWAN. 


if.,  having  a     HpHE  testator,  James  LomaXf  bequeathed  1,300Z.  on 

^bU*oao/.  ^^^^  ^^^  ^"®  ®^^  Marsden  William  Lomax,  upon 

by  will,  and  whose  death  he  ''declared  that  1,000/.,  part  thereof, 

feult  of  ap-^  should  be  paid  to  such  person  or  persons,  at  such  time 

pointment  was  or  times  and  in  such  manner,  as  his  son  M.  W.  Lomax 

%.,  duly  ap-  should,  by  his  last  will  and  testament,  appoint;  and  as 

pointed  It         iQ  ^jjg  residue  thereof,  and  also  as  to  the  said  sum  of 

to  C,  who  died 

in  the  testator's  1,000/.,  in  default  of  or  subject  to  such  appointment  as 

wards  made  a*  ^^^^^^^^^f'  ^^  g*^^  ^^  ^V®^  to  Other  persons, 
codicil,  giving 

the'dividends        '^^^  testator  died  in  1848,  and  the  1,300/.  were  set 

dueathisdeath  apart  and  invested  in  1,308/.  3$.  6d.  Consols, 
on  the  1,000/,     ^ 
to  his  wife. 

^d^r  the*'  ^'  ^'  ^^^^'  ^^^  testator's  son,  by  his  will  dated  in 

Wills  Act,  the  1857,  duly  appointed  the  1,000/.  to  John  Pearse  ;  but 

to  Ae'w?fe^  JbAn  Pearse,  the  legatee,  died  in  1868. 
under  the  re- 

^^  '  In  1860,  M.  W.  Lomax  made  a  codicil  to  his  will, 

whereby  he  bequeathed  as  follows  : — "  I  bequeath  to 
Louisa  my  wife  all  my  personal  estate  and  effects  what- 
soever and  wheresoever,  subject  to  the  payment  of  my 
just  debts,  funeral  and  testamentary  expenses,  also  my 
interest  or  dividends  that  may  be  due,  on  my  decease, 
from  the  Bank  of  England  on  1,300/.  sterling  £3  per 
Cent.  Consols,  at  present  under  the  control  of  the  Court 
of  Chancery."    He  appointed  an  executor. 

M.  W.  Lomax  died  in  1861,  and  his  widow,  by  this 
petition,  claimed  1 ,000/.,  part  of  1 ,308/.  3^.  6d.  which  was 
in  Court,  on  the  ground  that  the  gift  of  it  to  John  Pearse 

lapsed 
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lapsed  by  his  death  in  the  life  of  the  testator,  M.  W.        1863. 
Lomax,  and  that  it  passed  to  her  under  the  general 
residuary  bequest. 

Mr.  LeunSf  for  the  widow,  contended  that  the  general 
bequest  in  the  codicil  operated  as  an  execution  of  the 
power  of  appointment  under  the  1  Vtci,  c.  26,  s.  27, 
and  that  there  was  no  contrary  intention  appearing  on 
the  will,  lliat  the  residuary  gift  passed  not  only  all 
that  which  a  testator  attempted  ineffectually  to  bequeath, 
but  that  also  which  he  attempted  ineffectually  to 
appoint;  8pooner*8  Trust  {a). 

Mr.  Nash  for  the  executor.^ 

Mr.  Selwyn  and  Mr.  C  M.  Roupetl  for  the  parties 
entitled  in  default  of  appointment.  The  1,000/.  goes 
as  in  default  of  appointment,  for  there  is  an  intention, 
apparent  on  the  will,  that  it  shall  not  go  to  the  re- 
siduary legatee.  The  testator  gives  his  wife  only  the 
dividends  on  that  sum  due  at  his  decease;  this  excludes 
the  notion  that  he  intended  to  give  her  the  capital  ; 
Moss  V.  Barter  (b). 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  widow  is  entitled  to  the 
1,000Z.  In  Moss  v.  Barter  (ft)  a  settlor  had  a  power 
to  appoint  a  debt  by  instrument  in  writing,  which,  in 
default  of  appointment,  was  given  to  certain  specified 
persons.  He  appointed  part  by  deed,  and  afterwards 
made  his  will,  and  thereby  gave  all  his  personal  estate 
"  not  otherwise  effectually  disposed  of."  The  Vice-Chan- 
cellor observed,  that  the  testator  did  not  intend  to  deal 
with  any  property  "  otherwise  effectually  disposed  of.'* 

That 

(a)  2  Sim.  (N.  S,)  129.  (6)  2  Smale  if  Giff.  458. 
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'   1863.  That  case  does  not  apply  to  the  present,  for  here 

the  will  and  codicil  are  but  one  instrument  and  one 
testamentary  disposition,  which  takes  effect  on  the 
testator's  death.  By  it  he  appoints  the  1,000/.  to 
PearB€i  and  he  gives  his  general  residue  to  bis  wife, 
and  this  includes  everything  which  did  not  pass  under 
the  previous  appointment.  It  appears  indifferent 
whether  the  residuary  gift  is  made  by  the  same  will  as 
the  appointment  or  afterwards  by  a  codicil.  I  cannot 
accede  to  the  argument  of  Mr.  Charles  RoupeU,  who 
suggested  that  there  was  an  absence  of  any  intention 
that  this  should  pass  by  the  residuary  clause.  If  that 
were  really  so,  it  would  not  make  the  slightest  dif- 
ference, for  the  statute  says  that  a  contrary  intention 
must  appear.  Suppose  a  man,  having  a  power  to 
appoint  by  will,  appointed  a  sum  of  money  to  be  laid 
out  on  land  for  the  benefit  of  a  charity,  which  would 
be  void  by  Statute  of  Mortmain,  and  gave  his  residue 
to  A.  JB,,  it  is  clear  that  A,  B.  would  take  the  whole 
residue  including  that  sum,  although  the  testator  did 
not  intend  that  it  should  pass  to  him  under  the 
residuary  gift,  for  he  clearly  intended  to  give  it  to 
charity,  and  thought  that  his  intention  would  take 
effect,  and  that  the  residue  only,  after  deducting  that 
sum,  would  pass  to  A.  B.  It  is  a  constant  rule  that  a 
residuary  gift  includes  everything  that  is  undisposed  of, 
whether  the  gift  fails  at  the  date  of  the  will  or  by  sub- 
sequent acts. 

But  1  think  that  there  is,  on  the  face  of  the  codicil,  an 
intention  to  deal  with  this  fund,  for  the  testator  seems 
to  doubt  whether  the  residuary  gifl  affected  the  dividends 
on  it  which  were  due  at  his  decease. 

I  am  of  opinion  that  the  Petitioner  is  beneficially 
entitled  to  the  whole  of  the  1,0002. 
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HART  V.  ROBERTS. 

Apr.  25. 

Y  the  19th  Consoh'dated  Order,  Rule  13  (a),  the  By  the  Gene- 
evidence   on  both   sides  shall  be  closed  within  ^jenceTn  a 
eight  weeks  after  issue  joined  therein,  "except  that  any  cause  is  tocloae 
witness  who  has  made  an  affidavit,  intended  to  be  used  weeks  after 
by  any  party  to  such  cause  at  the  hearing  thereof,  shall  j»«e  Jo»ned» 
be  subject  to  cross  examination  within  one  month  after  who  has  made 
the  expiration  of  such  period  of  eight  weeks."  ^  *  beYrosa- 

examined 
By  the  33rd  Consolidated  Order,  Rule  10,  Art.  3(i),  month  after 
a  Defendant  may  move  to  dismiss  for  want  of  prosecu-  «uch  «iglit 
tion,  if  the  Plaintiff  "  does  not  set  down  the  cause  to  Defendant 
be  heard,  and   obtain  and  serve  a  subpoena  to  hear  ^SgmiM^if  t*he 

judgment  within    four    weeks    after  the  evidence    is  Plaintiff  does 
I        1  f»  not  set  down 

^^osed.  the  cause 

"  within  four 

What  occurred  in  the  present  case  was  this  : —  weeks  after 

^  the  evidence 

The  eight  weeks  after  issue  joined  occurred  on  the  plo»«^«*'  ^«^» 
°  ^  ''  ma  case  where 

20tb  of  JfarcA;  affidavits  had  been  filed,  but  no  cross  there  was  no 

examination  had  taken  place.    The  Plaintiff  not  having  ^a°ioir*h™the 

set  down  the  cause  for  hearing  or  served  a  subpcena  to  evidence  closed 

hear  judgment,  the  Defendant  on  the  22nd  of  April  ^jg^^^  weeks, 

gave  notice  to  dismiss  for  want  of  prosecution.  and  not  of 

°  *^  twelve  weeks. 

Mr.  G.  Osborne  Morgan  in  support  of  the  motion. 
"  The  time  for  closing  the  evidence  is  not  at  the  end  of 
the  period  fixed  for  cross  examination  of  witnesses,  but 
at  the  end  of  the  prior  period  now  fixed,  of  eight  weeks 
from  the  time  when  issue  is  joined."  This  was  ex- 
pressly 

(a)  Coiaol.  Ord,  64.  (b)  CoruoL  Ord.  100,  and  iee 

p.  65. 
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pressly  decided  by  yice-Cbancellor  Kindersley  ia 
Dowson  V.  Solomon  (a).  It  was  thought  that  he  had 
taken  a  different  view  in  Jenhyn  v.  Vaughan  (&),  but 
that  is  an  error,  for  in  that  case,  the  motion  to  dismiss 
was  made  before  the  expiration  of  the  period  for  cross 
examination,  and  the  Vice-Chancellor  "thought  it 
monstrous  that  the  Defendant  should  dismiss  for  want 
of  prosecution,  that  time  (the  period  for  cross  examina- 
tion) not  having  elapsed." 


Mr.  Rowcliffe  for  the  Plaintiff.  The  time  for  moving 
to  dismiss  runs  from  the  expiration  of  the  time  allowed 
for  cross  examination.  It  is  impossible  that  the 
evidence  can  properly  be  said  to  have  closed,  while  it 
may  be  added  to  by  the  viva  voce  cross  examination 
and  the  re-examination  of  the  witnesses.  That  was 
distinctly  the  view  taken  in  Jenhyn  v.  Vaughan^  where 
the  Vice-Chancellor  Kindersley  said  "  the  Defendant, 
therefore,  was  not  at  liberty  to  dismiss  for  want  of 
prosecution  until  the  expiration  of  the  four  weeks  from 
the  time  when  the  first  four  weeks  should  have  ex- 
pired, within  which  there  might  be  cross  examination 
and  re-examination  of  an  affidavit  witness  of  the 
Plaintiff." 

The  Master  of  the  Rolls. 

I  agree  with  the  view  of  the  Plaintiff.  I  think,  as 
the  Vice-Chancellor  Kindersley  stated,  that  both  of  his 
decisions  are  reconcileable.  His  view  appears  to  have 
been,  that  you  cannot  move  to  dismiss  while  there  is  a 
right  to  cross  examine  the  witness. 


In  this  case,  I  understand  that  it  is  not  intended  to 

cross 

(a)  4  Drew.  647.  (6)  3  Week.  Rep.  151. 
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cross  examine  the  witnesses,  and  it  is  therefore  clear 

that  the  evidence  closed  on  the  20th  of  March,  and  the 

four  weeks   having    expired,    during  which   you    are  9, 

entitled  to  cross    examine,    I  must  make   the   usual      Roberts. 

order,   not  to   dismiss,   but  that  the   Plaintiff  should 

undertake  to  proceed  in  the  usual  form. 


WINKWORTH  V.  WINKWORTH. 

Nao.B. 
A    PETITION  was  presented  by  one  of  eleven  chil-  Liberty  given 


J\. 


dren  for  payment  out  of  Court  of  379Z.  19*.  Id.,  ch7IZnixi 


fund. 


her  one-eleventh  share  of  the  fund  in  Court.  respect  of  the 

shares  of  in- 
fants amount- 
Mr.  Higgins,  for  the  Petitioner,  in  addition  to  the  »g  ^.379^ 
^^      '  '  each,  in  an 

order  for  payment  of  money  out  of  Court,  asked  that  undivided 
all  future  applications  on  behalf  of  the  remaining 
children  might  be  made  to  the  judge  in  Chambers  (a), 
as  the  parties  desired  to  avoid  the  expense  of  a  petition. 
He  said  that  orders  in  this  form  had  been  made  by 
Vice-Chancellor  Wood. 

The  Mastbr  of  the  Rolls  doubted  whether  he  had 
jurisdiction  to  make  such  order,  but  he  said  that  as 
such  orders  had  been  made  in  another  branch  of  the 
Court,  he  could  not  object  to  follow  them. 

(a)  See  35/A  CoruoL  Order,  and  15  4- 16  Vict.  c.  86,  s.  26. 


Order. 
'*  And  it  is  ordered,  that  any  of  the  parties  be  at  liberty  to  apply  at 
Chambers  in  respect  of  either  the  capital  or  income  of  the  remaining 
shares  of  the  infant  PlaintifiB."-~Hrg.  Lib.  1862,  B.,fol.  2103. 
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Nw.  19. 


PROUD  V.  PROUD  (a). 


A  deviie  of      fTlHE  testator  John   Teasdale,  by  his  will  dated  in 
subje^ctand  ^^' '*  devised  unto  his  nephew  Henry  Proud  and 

charged  with     his  heirs  part   of  his  real   estate   at  Farlam^   subject 
iMncies.  does  ,    ,  ,  <•    •  ,  •  . 

not  create  an     nevertheless  to  the  payment  of  the  several  annuities, 

express  trust     legacies  and  bequests  thereinafter  given  and  bequeathed ; 

legatees,  and     and   after    bequeathing  certain   other    annuities    and 

k^lcfwlirr^  legacies,   the  testator  charged  the  above  part  of  the 

barred  bv  the    premises  with   payment  of  half   his  just  debts  and 

c.  27,  afler     '  funeral  expenses,  in  case  his  personal  estate  should  fall 

twenty  years,    short,  and  with  the  payment  of  one-half  the  mortgage 

has  been  some  money  and  interest  then  charged  upon  the  whole  of  his 

payment  or       ^^^1  property, 
signed  acknow-  r     r      j 

ledgmenL 

And  he  gave  and  bequeathed  unto  each  and  every  of 
the  children  of  his  sister  Sarah  Proud  the  yearly  sum 
of  102.  a  piece,  when  and  as  they  should  severally  attain 
the  age  of  twenty-one  years,  to  be  paid  until  the 
youngest  of  such  children  as  might  be  living  should  have 
attained  the  said  age,  and  then  he  gave  and  bequeathed 
to  each  of  such  children  the  sum  of  300/.  in  lieu  of  the 
said  annuity  or  yearly  sum.  And  the  testator  bequeathed 
all  his  personal  estate  equally  between  John  Teasdale 
and  Henry  Proud,  subject  to  the  payment  of  the 
testator's  just  debts  and  funeral  expenses  and  the 
probate  of  his  will ;  and  in  case  the  same  should  be  found 
insufficient  for  that  purpose,  then  the  testator  charged 
all  his  real  estate  whatsoever  with  the  payment  thereof, 
and  directed  his  executors  thereinafter  named  to  raise 
such  sum  as  might  be  sufficient,  by  mortgage  or  other- 
wise 
(a)  Ex  relatione. 
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wise  of  bis  real  estate.    And  be  appointed  Sarah  Proud       1862. 
and  two  otbers  executrix  and  executors  of  bis  will. 

Tbe  testator  died  in  181 1^  seised  of  the  above  real 
estate.  His  personal  estate  was  insufficient  to  pay  bis 
funeral  and  testamentary  expenses.  Sarah  Proud 
alone  proved  tbe  will.  Sbe  bad  four  daughters, 
Elizabeth^  Margaret^  Isabella  and  AnnBf  and  tbey  were 
all  living  at  tbe  testator's  death. 

Henry  Proud  took  possession  of  tbe  estate,  and  his 
mother  and  four  sisters  continued  to  reside  with  him  as 
part  of  bis  family,  and  tbey  assisted  in  tbe  management 
of  tbe  farm. 

Anne  Proud,  tbe  youngest  daughter,  attained  tbe  age 
of  twenty-one  on  tbe  IStb  of  July ^  1832,  and  thereupon 
tbe  several  legacies  became  payable. 

Isabella  Proud  continued  to  reside  with  the  family 
until  about  1833,  when  sbe  went  into  service  and  only 
occasionally  visited  her  mother  in  the  intervals  between 
her  birings  ;  and  on  the  3rd  o(  August,  1841,  she  mar- 
ried William  Little. 

Sarah  Proud  died  on  tbe  28tb  of  October,  1848, 
intestate. 

Elizabeth,  Margaret  and  Anne  Proud  continued,  for 
some  time,  to  live  with  their  brother  as  before,  but  in 
July,  1860,  tbey  filed  this  bill,  alleging  that  an  arrange- 
ment bad  been  made  between  them  and  their  brother 
Henry  Proud,  that  in  consideration  of  their  residing  with 
and  being  maintained  by  him,  they  should  forego  not 
only  tbe  annuities  of  lOZ.  severally  given  to  them,  but  also 
tbe  interest  of  their  several  legacies  of  300Z.,  and  tbey 

asked 
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1862.  asked  for  the  payment  of  their  several  legacies.  Henry 
Proud  by  his  answer  denied  the  arrangement  and 
claimed  the  benefit  of  the  Statute  of  Limitations ;  but, 
ultimately,  the  Plaintiffs  agreed  to  accept  400/.  and  the 
costs  of  the  suit  in  satisfaction  of  their  legacies ;  and 
on  the  18th  of  January ^  1862,  a  decree  was,  by  consent, 
made  for  the  sale  of  the  estate ;  it  also  directed  inquiries 
to  be  made  whether  the  estate  was  subject  to  any  and 
what  incumbrances  (other  than  the  Plaintiffs'  charges), 
and  what  was  due  and  owing  in  respect  thereof. 

Under  this  decree,  William  Little^  in  right  of  Isabella 
his  wife,  claimed  the  benefit  of  the  same  arrangement, 
and  carried  in  his  claim.  On  the  30th  of  July ^  1862,  the 
Chief  Clerk  found,  that  the  estate  was  charged  with  the 
legacy  of  300/.  given  to  Little^s  wife,  and  that  there  was 
an  arrear  of  interest  thereon  amounting  to  335/.  18«.  Ad. 

A  summons  was  then  taken  out  by  the  Defendants 
to  vary  the  certificate,  and  it  was  adjourned  into 
Court. 

Mr.  M.  A.  Shee  for  the  Plaintiffs. 

Mr.  Hobhouse  and  Mr.  Brodrick  for  the  Defendant 
Henry  Proud,  No  trust  was  created  by  the  testator 
affecting  his  real  estate,  either  for  the  payment  of  debts 
or  legacies.  The  estate  was  certainly  devised,  subject 
to  their  payment ;  but  this  did  not  create  an  express 
trust  within  the  3  &  4  Will.  4,  c.  27,  and  therefore  it 
was  barred  by  the  40th  section  as  a  charge  or  legacy ; 
Jacquet  v.Jacquet{a)\  Francis  v.  Grover{b)\  Oreenway 
V.  Bromfield  (c)  ,*  Wilkinson  v.  Wilkinson  {d). 

Mr. 

(a)  27  Bear.  332.  (c)  9  Hare,  201. 

(6)  5  Hare,  39.  {d )  9  Hart,  204. 


Proud 

V. 
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Mr.  Rendall  for  Mr.  and  Mrs.  Little.  The  arrange-  1862. 
ment  between  the  parties  clearly  took  the  case  out  of 
the  3  &  4  Will.  4,  c.  27.  The  estate  was  also  subject 
to  incumbrances  of  the  testator,  and  until  they  had  been  Proud 
satisfied,  no  present  right  to  the  legacies  could  arise ; 
assuming  that  it  did,  the  legatee  might  have  to  file  a  bill 
to  redeem ;  so  long,  however,  as  the  estate  was  in  the 
hands  of  mortgagees,  the  statute  could  not  begin  to  run, 
especially  in  a  case  where  the  devisee  took  the  estate 
subject  to  the  legacies,  and  consequently  to  a  trust  which 
pledged  the  estate  for  payment ;  Hunt  v.  Bateman  (a)  ; 
Ravemcroft  v.  Frisby  (fi);  Faulkner  v.  Daniel  (c). 


The  Master  of  the  Rolls. 

The  right  to  receive  and  give  a  discharge  for  the 
legacy  arose  in  1832,  on  the  youngest  daughter  attaining 
twenty-one,  that  is  a  fact  which  must  be  admitted  for 
the  purpose  of  the  3  &  4  Will,  4,  c.  27.  It  is  also 
clear  that  a  charge  only  was  made  upon  the  estate  for 
the  payment  of  the  legacy,  and  that  no  trust  was  created 
for  that  purpose.  This  was  decided  by  me  in  Jacquet 
V.  Jacquet  (c/)  and  again  in  Dickinson  v.  Teasdale  (e). 
What  is  and  what  is  not  to  be  considered  a  trust 
depends  occasionally  upon  minute  considerations;  but 
between  a  devise  subject  to  debts  or  legacies  and  a 
mere  charge,  no  such  distinction  exists.  The  arrange- 
ment which  is  said  to  have  taken  place  certainly  affords 
no  ground  for  giving  the  relief  asked  upon  the  present 
claim ;  but  assuming  such  an  arrangement  to  have  been 
made,  yet,  after  twenty  years,  it  is  most  undoubtedly 
barred  by  lapse  of  time. 

The  certificate  of  the  Chief  Clerk  must  be  varied. 

(o)  10  Ir.  Eq.  Bep.  360.  (rf)  27  Beav.  332. 

{b)  1  Coll,  C.  C.  16.  (c)  Ante,  p.  511. 

(r)  3  Hiae,  199,  212. 
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WATKINS  V.  WESTON. 


Bee.  4. 


A  testator  be.   HpHE  testator  devised  bis  real  and  personal  estate  to 
?easehold8  to  *^^  trustees,  upon  trusts  which,  as  to  three  lease- 

trustees,  upon   hold  houses  at  Walworth,  he  declared  in  the  following 
trust  to  pay        . 
therenutohis  terms:— 

herfeparate         "  Upon  trust  to  receive  the  rents  and  profits  thereof, 

use  [without     subject  to  the  payment  of  the  rent  and  performance  of 

case  she  should  the  covenants  contained  in  the  lease  under  which  I  hold 

die  before  the    ^jjg  game,  and  to  pay  the  same  unto  and  for  the  sole 

expiration  of  ^  r  j  j 

the  lease,  then  and  separate  use  and  benefit  of  my  daughter  Emma,  now 

accu°m\XV*'  *®  ^'''®  ^^  Thomas  Wheeler.    And  I  do  hereby  declare 

the  rents  for  that  the  same  shall  not  be  subject  or  liable  to  the  debts, 
her  children.  ,  ^     ,  .      r  l 

She  never  had  ^rder,  control  or  management  of  her  present  or  any 

any  children,     future  husband,  and  that  her  receipts  alone  shall  be 

held,  that  she       ^  .  ,.     ,  \,       , 

took  the  whole  sufficient  discharges  to  my  executors  for  the  same ;  but 

interest  in  the   jj^  ^^^^  ^y  gj^jj  daughter  shall  depart  this  life  before 

the  expiration  of  the  lease  under  which  I  hold  the  said 

premises,  then  upon  trust  to  invest  such   rents  and 

profits  in  the  public  securities  of  Great  Britain,  and  to 

allow  the  same  to  accumulate,  for  the  benefit  of  all  and 

every  the  child  or  children  of  my  said  daughter  who 

shall  be  living  at  her  decease,  the  same  to  become 

payable  to  them  upon  their  attaining  their  respective 

ages  of  twenty*one  years,  share  and  share  alike.'* 

The  testator  died  in  1850 ;  his  daughter  died  in  1861, 
never  having  had  any  child. 

The  leaseholds  produced  112Z.  a  year,  and  would  not 
expire  until  1869.  They  were  claimed  by  the  legal  per- 
sonal representatives  of  the  daughter  on  the  one  hand,  and 

by 
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by  the  residuary  legatees  on  the  other ;  and  this  bill  was 
filed  by  one  of  the  trustees  to  have  the  rights  declared. 

Mr,  Druce  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Kay^  for  the  legal  personal 
representatives  of  the  daughter,  argued  that  there  was 
an  absolute  unrestricted  gift  to  the  daughter  in  the  first 
instance^  which  was  afterwards  cut  down  merely  in 
favor  of  any  children  she  might  have,  and  this  having 
failed,  that  the  first  unrestricted  bequest  to  the  daughter 
remained  unimpaired.  That  there  was  an  indefinite  gift 
of  the  rents  to  the  daughter,  and  no  words  which  re- 
stricted the  bequest  to  her  for  life.  That  therefore  she 
took  the  leaseholds  absolutely,  and  that  they  passed  to 
her  representatives  ;  In  re  Corbeifs  Trusts  (a);  Norman 
V.  Kynaston(b);  Salmon  v.  Salmon  {c);  Newland  v. 
Shephard{d) ;  Knight  v.  Selby{e);  Jackson  v.  Noble(f); 
Whittell  y.  JDudin{ff). 

Mr.  Baggallay  and  Mr.  Nalder  for  Joseph  Kay. 
There  was  no  absolute  gift  to  the  daughter,  but  only  to 
the  trustees,  and  she  had  a  mere  right  to  receive  the 
rents  from  the  trustees  as  long  as  she  was  capable  of 
giving  a  receipt  for  them.  Her  personal  enjoyment  was 
alone  contemplated,  and  as  there  was  a  failure  of 
childreh,  the  leaseholds  at  her  decease  were  undisposed 
of  and  fall  into  the  residue. 

Mr.  Cotton  and  Mr.  Welford  for  other  parties. 

The 


(a)  Johns.  591.  (e)  2   Mac.  Sf   Gor.   92  ;    3 

(6)  29  Beatf.  96.  Scott  (N.  S,j  400. 

(c)  29  Beav.  27.  (/)  2  Keen,  590. 

(d)  2  Peere  Wms.  194.  (g)  2  Jac.  J^  W.  279. 
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1862.  rpi^^  Master  of  the  Rolls. 

I  am  of  opinion  that  the  daughter  took  an  absolute 
interest  in  the  leaseholds.  There  is  an  absolute  gift  in 
the  first  instance  to  trustees,  in  trust  to  pay  her  the 
rents,  and  I  cannot  doubt  that  if  the  will  had  stopped 
here  she  would  have  taken  an  absolute  interest  in  the 
leaseholds,  and  that  it  would  have  been  impossible  to  say 
that  any  interest  in  the  leaseholds  was  left  undisposed  of. 
If  the  testator  had  given  her  the  leaseholds  without  the 
interposition  of  trustees  :  thus,  if  he  had  said,  I  give  all 
my  estate  and  interest  in  this  property  to  my  daughter 
Emma^  no  one  could  have  doubted  that  she  would  have 
taken  the  whole  interest,  and  it  is  the  same  thing  when 
the  whole  is  vested  in  the  trustees  and  the  trust  of  the 
whole  is  for  her.  The  directions  which  secured  the 
property  to  her  for  her  separate  use  were  evidently  in- 
serted for  the  mere  purpose  of  excluding  the  marital 
right  of  the  husband.  If  it  were  held  to  be  a  gift  for 
life  only,  the  words  ''  for  life "  must  necessarily  be 
introduced.  As  it  stands,  however,  the  absolute  gift  is 
only  to  be  cut  down  in  the  event  of  Emma  having 
children,  it  was  a  benefit  intended  exclusively  for  them. 
She  had  none,  the  event  therefore  has  not  happened  and 
the  gift  for  her  remains  unaffected  and  absolute,  and 
the  property  passed  to  her  legal  personal  representative. 
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1862. 


Re  DEVONSHIRE. 

Dec.  18,  19. 
It/TR.  FooJu,  for  Mr.  Devonshire,  the  Respondent  on  The  Petitioner 
"^"■*-    a  petition  heard  some  time  ago,  moved  that  a  |**fii2^*^^^***^ 
copy  of   the  petition  might  be  filed   in  lieu  of  the  original  peti- 
original,  the   Petitioner  having    refused    to    file    the  dered  thauhr 

original.  ReRpondent  be 

at  liberty  to 

file  a  copy, 
and  that  the 
,_    __  -    *    -«  Petitioner  do 

The  Mastbr  of  the  Rolls.  pay  the  Re- 

spondent hii 

I  find  that  the  case  of  Andrews  v.  Walton  (a)  is  pre-  application, 
cisely  in  point  and  the  order  may  be  made. 


Mr.  Foois  then  asked  that  Mr.  Devonshire's  costs  of 
the  application  might  be  paid  by  the  Petitioner. 

The  Master  of  the  Rolls.     You  must  have  the 
costs. 

(a)  1  Myl.  if  Cr.  360. 


Decree. 
Order  that  a  copy  may  be  filed,  and  '*  that  the  Petitioner,  W,  M.  M., 
do  pay  to  Mr.  Devomhire  his  costs  of  this  application  and  incident 
thereto,"  to  be  taxed,  &c.—Reg.  Lib.  1S62,  A.^foL  2342. 
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IZOD  V.  IZOD. 

Pe6. 20,21,23. 

Bequest  to  T^^  her  will^  the  testatrix  bequeathed  as  follows : — 

trustees  to  iJ 
apply  the  in- 
come or  prin-        "I  hereby  direct  William  Izod  and  Oeorge  Izod  (her 

^nefi^of  &J.  executors)  to  invest  the  sum  of  600Z.  (subject  to  re- 
widow,  aud  of  duction  as  hereinafter  mentioned)  in  the  names  of  the 
dren,  in  such*  ^^^^  Henry  Izod  and  of  my  son  in  law  Charles  Heaton 
^pordoni,  j„  ^jjg  purchase  of  government  stock  or  funds,  whch  I 
trustees,  in  hereby  give  to  the  said  Henry  Izod  and  Charles  Heaton, 
S^I^ti^I"**  and  the  survivor  of  them  and  the  executors  or  admi- 
should  think  nistrators  of  such  survivor^  upon  trust  to  pay  and  apply 
caseS^'j.  mn-  ^^^  dividends,  interest  and  annual  income  of  the  said 
ried  again,  her  Bank  Annuities,  and  also  all  or  any  portion  of  the 
cease.  The  principal  thereof,  to  or  for  the  benefit  of  Mrs.  Sarah 
dine?to^*"t  ^^^^f  ^^^  widow  of  my  son  Joseph  Izod,  and  of  his 
Held,  that  the  three  children  Thomas  Izod,  William  Henry  Izod  and 
dividSequally  ^^^^^f^  Maria   Izod,  in  such  manner,  shares  and 

between  S.  J.  proportions,  at  such  time  or  times,  under  such  con- 
and  her  three     ,.  .  ,   ^  .  ,         . ,   »▼ 

children.  ditions  and  for  such  purposes,  as  tbey  the  said  Henry 

Izod  and  Charles  Heaton,  or  the  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  shall, 
in  their  or  his  absolute  and  uncontrolled  discretion,  think 
proper ;  but  if  the  said  Sarah  Izod  shall  marry  again, 
then  I  direct  that  her  interest  under  this  my  will  shall 
cease  and  determine.  And  I  hereby  declare,  that  the 
said  Henry  Izod  and  Charles  Heaton  shall  not  be  ac- 
countable to  the  said  Sarah  Izod,  or  to  any  of  the 
children  of  my  said  son  Joseph  Izod,  or  to  any  person 
claiming  by,  under  or  in  trust  for  her,  them  or  any  of 
them,  for  the  manner  in  which  they  shall  exercise  the 
discretionisiry  powers  hereby  vested  in  them." 

The 
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The  testatrix  died  in  1856,  and  the  trustees  of  the 
legacy  declined  to  act.  The  question  was,  as  to  the 
relative  rights  of  Mrs.  Izod  and  her  three  children  in 
the  fund.  Ijioo. 

Mr.  Hohhcuse  and  Mr.  T.  A.  Roberts^  for  the  Plain- 
tiff Mrs.  Sarah  Izod,  argued  that  as  the  trustees  had 
refused  to  exercise  their  discretion,  the  fund  was 
divisible  between  Mrs.  Izod  and  her  three  children; 
Crockett  V.  Crockett  {a);  Penny  v.  Turner  (ft). 

Mr.  Lloyd  and  Mr.  Prendergast,  for  the  Defendants, 
argued  that  as  Mrs.  Izod^s  interest  was  to  cease  on  her 
second  marriage,  it  was  impossible  to  hold  that  she  took 
an  absolute  interest  in  the  corpus ;  and  that,  therefore, 
she  had  only  a  life  interest. 

[7%e  Mastbb  of  the  Rolls  referred  to  Brown  v. 
Biggs  (c).^ 

Mr.  Hobhouse  in  reply. 


The  Mastbr  of  the  Rolls. 

I  think  the  fund  is  divisible  in  fourths.  I  hesitated  at  Tth.  23. 
first  on  account  of  the  direction  that  \i  Sarah  Izod  married 
again  her  interest  was  to  cease  and  determine;  but  I  think 
this  was  a  discretionary  power  to  appoint  the  income  or 
principal  between  four  persons  ^  in  such  manner,  shares 
and  proportions  '*  as  the  trustees  should  in  their  dis- 
cretion think  proper.  Under  this,  they  might  have 
given  her  any  portion  of  the  capital  they  thought  fit, 

and 

{a)  2  FhiU,  553.  (c)  4   Te*.  708 ;   5  Ves,  498, 

(6)  2  FhiU.  493.  and  8  Fes.  561. 

r2 
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and  if  so,  I  must  hold  that  Broum  v.  Higgs  applies, 
and  that  where  this  Court  has  to  administer  a  fund,  the 
distribution  of  which  is  intrusted  to  the  discretion  of  one 
who  refuses  to  exercise  it,  the  only  distribution  the  Court 
can  make  is  to  divide  it,  equally,  (a)  between  the  objects 
of  the  testatrix's  bounty,  it  being  impossible  to  divide  it  in 
such  a  manner  as  the  donee  of  the  power  should  think  fit. 

I  must  make  a  declaration  to  that  effect. 


(a)  Penny  v.  Turner,  2  PhUL      S  H.  of  L.  Cat.  223;  Re  Whiie't 
493 ;  Fordyce  v.  JBri(/fies,  2  Phill      Tnatt,  John,  656. 
512;  PrendergaU  v.  Prtiuiergait, 


TYRWHITT  V.  TYRWHITT. 
FfJ.  11,23. 
Where  a  fTlHE  question  in  this  case  was,  whether  a  sum  of 

^tate'l^comes  4'200/.  charged    on   fee    simple  estates  of  Sir 

vested  abBo-      Tyrwhitt  Jones  had  become  merged,  in  consequence  of 

owner  of  the    ^^1*  Tytwhitt  Jones  having  become  the  absolute  owner 

inheritance  of  Qf  i^at  sum.     It  arose  under  the  following  circum- 

the  estate,  the 

three  tesu        stances : — 

usually  applied 

for  ascertain-        In  1818  Harriet  Emma  Jones  married  Mr.  Mytton. 

the  charge  has  She  was  entitled  to  a  portion  of  10,000/.,  part  of  which 
merged  •"  •—  was  settled  on  her  marriage  by  a  deed  dated  the  20th 
there  has  been  ot  May^  1818.  By  this  deed,  the  sum  of  9,200/.  (part 
preS?n*l)nn.  ^^^^^  10,000/.)  was  assigned  to  her  brother  Sir  Tyrwhitt 
tention  to  that  Jones  and  John  Arthur  Lloyd,  upon  trust  for  Harriet 
effect;  se-  r» 

condly,  whe-  J^mma 

ther  the  acts 

done  hy  the  owner  of  the  estate  are  only  consistent  with  the  charge  being  kept  on  foot ; 
and  thirdly,  whether  it  is  for  the  interest  of  the  owner  that  the  chaige  should  not  merge 
in  the  inheritance. 

As  to  the  effect  of  an  expression  of  intention,  on  the  part  of  the  owner  of  the  inhe- 
ritance of  an  estate,  as  to  the  merger  of  a  charge  thereon,  made  previous  to  his  becoming 
absolute  owner  of  the  charge. 

A  fund,  which  was  held  in  trust  for  A.  for  life,  with  remainder  to  B.  absolutely,  was 
lent  by  the  trustees  (B.  and  C.)  to  B.,  on  mortgage  of  his  fee  simple  estates.  By  the 
mortgage  deed,  the  trustees  declared  that  they  would  hold  the  fund,  after  the  decease 
of  J.,  for  "  B.,  his  executors,  administrators  and  assigns,  for  his  and  their  absolute 
benefit."  fi.  survived  A,  and  died.  Held,  that  this  was  not  a  sufficient  indication  of 
a  contraiy  intention  to  prevent  the  merger  of  the  charge  in  the  inheritance. 
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Emma  Jones  for  life,  with  remainder  to  Mr.  Mytton  for 
life,  and  after  the  death  of  the  survivor,  aa  to  5,000/.  (paii 
of  it)  on  certain  trusts  for  the  children  of  the  marriage; 
and  as  to  the  residue  (4,200/.)i  in  case  Harriet  Emma 
Jones  should  predecease  Mr.  Mytton  (which  happened), 
upon  such  trusts  as  she  should  by  deed  or  will  appoint 

There  was  issue  of  the  marriage  one  child  only^  viz., 
Harriet  Emma  Charlotte  Mytton. 

Mrs.  Mytton  by  her  will  appointed  the  4^200/.  to  her 
brother  Sir  TyrwhUt  Jones  absolutely,  and  she  died  in 
J^y,  1820. 

In  1827,  the  9,200/.  was  realised  and  lent  to  Sir 
Tyrwhitt  Jones  upon  a  mortgage  of  his  fee  simple 
estate  at  Atckam  in  the  county  of  Salop.  Accordingly, 
by  an  indenture  dated  the  2nd  of  August^  1827,  and 
made  between  Sir  Tyrwhitt  Jones  of  the  first  part,  Mr. 
Mytton  of  the  second  part,  and  J.  A.  Lloyd  and  Sir 
Tyrwhitt  Jones  (as  trustees)  of  the  third  part,  Sir 
Tyrwhitt  Jones  conveyed  the  estate  9X  Atcham  in  the 
county  of  Salop  to  J.  A.  Lloyd  and  his  heirs,  subject  to 
redemption  on  payment  by  Sir  Tyrwhitt  Jones  to  J,  A. 
Lloyd  and  Sir  Tyrwhitt  Jones  of  the  sum  of  9,200/. 
and  interest,  and  Sir  I^rwhitt  Jones  covenanted  to  pay 
that  sum.  By  this  deed,  it  was  declared,  that  this  sum 
should  be  held  upon  the  trusts  of  the  settlement 
of  1818.  The  deed  then  recited,  that  there  being 
only  one  child  of  the  marriage,  doubts  had  arisen 
whether  she  was  entitled  to  the  5,000/.,  but  that  Sir 
IhfTwhitt  Jones  was  desirous  that  such  doubts  should 
be  obviated  and  H.  E.  C.  Mytton  should  take  the 
5,000/.,  and  that,  for  effectuating  such  purpose,  Sir 
Tyrwhitt  Jones  and,  at  his  request,  «/.  A.  Lloyd  had 
agreed  to  make  the  declaration  thereinafter  mentioned. 

It 
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1863.  It  then  witnessed  that  J.  A*  Uoyd^  at  tike  request  of 
Sir  I^rwhitt  JoneSf  and  also  Sir  Tyrwhiit  Jones,  and 
€ach  of  them,  did  thereby  agree  and  declarei  that  they, 
J.  A.  Lhyd  and  Sir  Tyrwhiit  Jones,  their  executors,  ad- 
ministrators and  assigns,  would  stand  possessed  of  the 
sum  of  9,200/.  (subject  to  the  life  interest  therein  of 
John  Mytton)  upon  and  for  the  trusts,  intents  and 
purposes  following,  that  is  to  say,  as  to  the  sum  of 
6,000/.  part  thereof  upon  certain  trusts  for  the  benefit  of 
H.  E.  C.  Mytton;  **  and  as  to  the  sum  of  4,200/.  (the 
residue  of  the  said  sum  of  9,200/.  thereby  secured,  after 
deducting  therefrom  the  said  sum  of  5,000/.),  immediately 
from  and  after  the  decease  of  John  Mytton,  and  as  to 
the  whole  of  the  same  sum  of  9,200/.  in  case  H.  E,  C, 
Mytton  should  die  under  the  age  of  twenty-one  years 
and  without  having  been  married,  and  the  interest, 
dividends  and  proceeds  thereof  respectively,  in  trust  for 
Sir  Tynvhitt  Jones,  his  executors,  administratars  and 
assigns,  for  his  and  their  absolute  benefit." 

Sir  I^frwhitt  Jones  made  his  will  in  1826,  but  in 
1830  he  became  a  lunatic  and  so  continued  until  his 
death  in  1839. 

Mr.  Mytton  predeceased  him  and  died  in  1834. 

Under  the  will  of  Sir  Tyrwhitt  Janes,  the  Plaintifi; 
his  widow,  was  absolutely  entitled  io  his  personal  estate, 
and  she  was  tenant  for  life  of  his  real  estates,  subject 
(as  was  stated  in  the  will)  as  to  those  in  the  county  of 
Salop,  ''to  the  charges  to  which  they  were  then  at 
present  liable,"  with  remainder  to  the  Defendant  Sir 
Henry  T.  Tyrwhitt  for  life,  with  remainder  to  the  De- 
fendant Harry  T,  Tyrwhitt  his  infant  son  in  tail. 

The  9,200/.  still  remained  charged  upon  the  estate, 

and 


TrawHiTT 

Ob 
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and  the  question  raised  by  this  suit  was,  whether  4,200/.,        1863. 

the  part  of  it  which  belonged  absolutely  to  Sir  I)frwhiU 

JoneSf  had  sunk  into  the  inheritance  or  still  formed  part 

of  his  personal  estate.     By  this  bill,  it  was  claimed  by    Ttrwbitt, 

his  widow  absolutely,  as  part  of  the  personal  estate  be* 

qneathed  to  her. 

Mr.  Kenytm  and  Mr.  RodweU  for  the  Plaintiff.  The 
merger  of  the  charge  in  the  ownership  in  fee  is  a  matter 
of  intentioD,  but  if  no  intention  is  either  expressed  or 
to  be  implied,  it  depends  on  which  is  most  for  the 
benefit  of  the  owner  of  the  estate ;  Wigsell  ▼ .  Wigsell  (a) ; 
Forbes  ▼.  Moffatt  (i).  Here  there  is  an  expression  of 
intention  contained  in  the  deed  of  1827.  whereby  Mr. 
Lloyd^  ** at  the  request  of  Sir  Tyrwhitt  Jones,*  declares 
that  he  will  hold  the  4,200/.  'Mn  trust  for  Sir  Skfrwhitt 
JoneSf  his  executors,  administrators  and  assigns,  for  his 
and  their  own  absolute  benefit"  The  burden  of  proof 
*'  is  therefore  shifted,  in  consequence  of  this  pre- 
sumption of  an  intention  to  keep  the  charge x>n  foot;"* 
Gunter  ▼.  Gunter  (c).  Again,  the  devise  of  the 
Shropshire  estate,  **  subject  to  the  charges  to  which  it 
was  then  at  present  liable/*  is  another  indication  of 
intention  to  keep  the  charge  on  foot ;  Swinfen  v.  Swin- 
fen  {d) ;  Grice  ▼.  Shato  (€)•  The  lunacy  in  1830  put  an 
end  to  all  further  or  contrary  indication  of  intention. 

Mr.  Selwyn  and  Mr.  Karslake  for  Sir^.  T.  Tyrwhitt 
and  IT.  T.  Tyrwhitt.  The  same  person  having  become 
the  absolute  owner  of  the  estate  and  of  the  charge, 
the  charge  prim&fade  merged  in  the  inheritance.  Here 
no  expression  of  intention  could  avail  during  the  life 
of  Mr.  Mytton,  for  until  his  death,  Sir  Tyrwhitt  Jones 

never 

(a)  2  Sim.  ^  S.  364.  .      (d)  29  Betm.  199. 

(b)  18  Va.  384.  («)  10  Hare,  76. 

(c)  23  Beav.  573. 
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1863.  never  became  absolute  owner  of  the  charge.  The  deed 
of  1827  and  the  will  only  expressed  the  existing  trusts 
on  which  the  charge  was  held,  and  this  made  no 
variation  in  them,  or  expressed  any  intention  as  to 
keeping  it  on  foot  after  the  decease  of  the  tenant  for 
life;  it  was  executed  with  other  objects.  There  being 
no  expression  of  a  different  intention,  and  there  being 
no  reason  for  saying  that  it  was  for  the  interest  of 
Sir  Tyrwhitt  Jones  to  keep  the  charge  on  foot,  it  must 
be  held  to  have  merged  in  the  inheritance ;  Attley  v. 
Milks{a);  Tyler  v.  Lake(b);  PUtY.PUi{c);  Hood 
V.  Phillips  (d);  Swabey  v.  Swabey  (e). 

Mr.  Tudor  for  J.  A.  Lloyd. 


The  Master  of  the  Rolls. 

Feh»  23.  The  question  is,  whether,  on  the  death  of  Mr.  Mytton, 

the  tenant  for  life  of  this  fund,  the  4,2002.  merged  in 
the  fee  simple  of  the  estate  at  Atcham  in  the  county  of 
Salop,  which  was  vested  in  Sir  Tyrwhitt  Jones,  or 
whether  the  reservation  in  the  mortgage  deed  of  1827 
of  this  fund,  ''in  trust  for  Sir  Ikfrwhitt  Jones,  his 
executors,  administrators  and  assigns,  for  his  and  their 
absolute  benefit/'  kept  it  severed  from  the  freehold  and 
made  it  part  of  his  personal  estate. 

Mr.  My tton  died  in  March,  1834;  Sir  Tyrwhitt  Jones 

survived  him  about  five  and  a  half  years ;  but  as  he  had, 

in  1830,  in  consequence  of  an  accident,  become  incapable 

of  managing  himself  and  his  affairs,  no  expression  of 

intention  by  him  relative  to  this  matter  is  to  be  found  on 

the 

(a)  1  Sim.  298,  337,  338.  {d)  3  Beav.  513. 

(6)  4  Sim,  351.  (e)  15  Sim.  106. 

(c)  22  Beav.  294. 
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the  death  of  Mr.  Mytton,  or  indeed  at  any  other  time,        1863. 
except  what  is  to  be  gathered  from  the  trusts  of  the 
mortgage  deed  of  1827. 

The  rule  is  this : — Primd  facie  the  charge  merges  in 
the  inheritance,  but  the  presumption  may  be  rebutted  if 
it  be  shewn  that  the  intention  of  the  owner  of  the  charge 
was  that  it  should  not  merge.  Three  tests  are  usually 
applied,  for  the  purpose  of  ascertaining  whether  the 
owner  of  the  charge  intended  that  it  should  merge  in 
the  inheritance,  at  the  time  when  he  became  entitled  to 
the  absolute  interest  of  the  charge.  First,  any  actual 
expression  of  that  intention ;  secondly,  where  the  form 
and  character  of  the  acts  done  are  only  consistent  with 
the  keeping  the  charge  on  foot;  and  thirdly,  such  an 
intention  may  be  presumed,  when,  though  a  total  silence 
in  all  other  respects  pervades  the  matter,  it  appears 
that  it  is  for  the  interest  of  the  owner  of  the  charge 
that  it  should  not  merge  in  the  inheritance.  This  last 
point  does  not  assist  the  case  of  the  Plaintiff,  on  the 
present  occasion.  Sir  Tyrtchitt  Jones  was  owner  in 
fee  simple  of  the  land  on  which  the  4,200/.  was  charged, 
and  in  such  cases,  it  is  the  presumption  of  law,  which  is 
also  in  accordance  with  the  ordinary  custom  of  the 
world,  that  it  is  for  the  interest  of  the  owner  of  the 
estate  that  the  charge  should  not  be  kept  on  foot. 

If,  therefore,  the  presumption  of  merger  is  to  be 
rebutted  in  the  present  case,  it  must  be  by  reason  of  the 
intention  of  Sir  Ttprwhitt  Jones,  expressed  or  to  be 
implied  from  the  form  of  the  transaction.  Except  from 
the  form  of  the  deed  of  August,  1827  and  the  decla- 
ration therein  contained,  no  such  intention  can  be 
gathered  from  any  words  or  acts  of  Sir  Ih/rwhitt  Jones, 
The  question  is  therefore  confined  to  the  construction 
and  fair  inference  to  be  drawn  from  that  deed. 

After 


260  CASES  IN  CHANCERY. 

1863.  After  carefally  considering  this  case,  I  am  of  opinion 

that  no  sufficient  evidence  of  such  intention,  on  the  part 
of  Sir  Tyrwhitt  Jones,  is  to  be  gathered  from  that  deed. 
In  the  first  place,  the  declaration  that  the  4,200/.  should, 
immediately  after  the  death  of  Mr.  Mytton,  be  'Mn 
trust  for  Sir  Tyrwhitt  JoneSf  his  executors,  adminis- 
trators and  assigns,  for  his  and  their  absolute  benefit," 
is  merely  the  statement  of  the  trust  which  already 
affected  the  fund,  and  cannot  properly  be  taken  to  be 
an  expression  of  his  intention  that  the  fund  should  not 
merge.  The  observation  pressed  upon  me,  that,  if  Sir 
Tyrwhitt  Jones  had  intended  that  the  charge  should 
merge,  he  would  so  have  expressed  it  in  the  deed,  does 
not  meet  with  my  assent.  It  might  well  have  happened 
that  Sir  Tyrwhitt  Jones  might  have  predeceased  Mr. 
Mytton,  in  which  case,  the  charge  must  necessarily  have 
been  kept  on  foot,  and  the  expression  of  an  intention, 
that  the  4,2002.  should  merge,  could  only  have  been 
properly  applied  to  the  case  of  Sir  l)/rwhitt  Jones 
surviving  Mr.  Mytton,  and  not  to  his  dying  before  him, 
in  which  case,  in  the  event  of  intestacy,  the  land  would 
necessarily  have  gone  to  his  heir  and  the  charge  to 
his  legal  personal  representatives  and  next  of  kin. 
Without  adopting  or  expressing  any  opinion,  as  to 
whether  the  previously  expressed  intention  of  Sir 
Tyrwhitt  Jones  would  be  sufficient  to  create  a  present 
merger,  this  I  apprehend  to  be  clear : — that  no  previous 
expression  of  such  intention  would  have  any  effect, 
unless  Sir  Tyrwhitt  Jones  lived  to  the  time  when  such 
two  interests  became  united ;  in  any  other  event,  the 
only  way  in  which  Sir  Tyrwhitt  Jones  could  operate 
upon  the  fund  would  have  been,  by  direct  dealing  with 
the  charge  either  by  deed  or  will. 

If  Sir  Tyrwhitt  Jones  bad  thought  fit  specifically  to 
dispose  of  this  property  by  will,  either  in  favor  of  his 

heir 
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heir  or  any  other  relation,  he  might  have  done  so,  and 
in  such  case,  the  question  would  never  have  arisen,  and 
I  entertain  considerable  doubts  whether  any  expression 
of  intention  of  Sir  Tyrwhitt  Jones,  previously  to  the 
time  of  the  union  of  the  interests,  could  settle  the 
matter,  as  it  is  clear  that  he  could  alter  his  intention  at 
any  time  up  to  th^  time  of  merger. 

But  what  principally  influences  my  judgment  is,  that 
I  do  not  find  here,  any  expression  of  intention  that  the 
charge  shall  not  merge,  but  that  it  shall  remain  in  force. 
It  must  be  the  expression  of  the  owner  of  the  charge ; 
but  is  there  any  such  expression  here?  it  is  no  more 
the  expression  of  intention  of  Sir  Tyrwhitt  Jones  than 
it  is  of  the  intention  of  Mr,  Lloyd.  They  were  both 
trustees,  and  they  both,  in  the  character  of  trustees, 
declare  the  trusts  of  the  fund ;  but,  except  as  trustees, 
they  declare  nothing.  In  order  to  have  satisfied  the 
contention  of  the  Plaintiff,  assuming  that  the  decla- 
ration of  intention  may  anticipate  the  period  when  the 
charge  falls  in  (on  which  point  I  have  already  stated  I 
express  no  positive  opinion),  there  ought  to  have  been 
the  expression  of  the  intention  of  Sir  Tyrwhitt  Jones 
alone,  in  his  character  of  cestui  que  trust,  and  not  one 
made  jointly  with  Mr.  Lloyd,  in  his  character  of  trustee. 
It  is,  in  truth,  nothing  more  than  a  statement  of  the 
trusts  affecting  the  fund,  and  that  by  the  two  trustees 
in  whom  the  fund  was  vested. 

If  Sir  Tyrwhitt  Jones  had  so  intended,  he  might 
have  expressed  his  wish,  that  the  fund,  on  the  death  of 
Mr.  Mytton,  should  go  to  his  legal  personal  representa- 
tive, on  the  one  hand,  or  merge  in  his  estate  in  the 
other,  and  then  make  the  trusts  accordingly  follow  that 
intention.  But  in  the  absence  of  any  such  recital,  or 
any  such  intention  appearing  by  the  deed  other  than  by 

the 
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1863. 


the  trust  here  expressed,  I  can  only  treat  it  as  a  formal 
expression  by  the  trustees  of  the  trusts  on  which  they 
held  the  money.  In  this  respect,  it  differs  from  the 
cases  to  which  I  have  referred  and  which  I  have  con- 
sulted. In  all  these,  the  declarations  of  trust  were  by  a 
stranger  and  not  merely  in  accordance  with  the  original 
trusts;  and  usually  the  charge  is  expressly  kept  on 
foot  by  an  assignment  to  some  person  in  trust  for  the 
benefit  of  the  owner  of  the  estate,  his  executors,  admi- 
nistrators and  assigns.  If,  on  the  death  of  Mr.  Mytton^ 
Sir  Tyrwhiit  Jones  had  thought  fit  to  cause  this  mort- 
gage debt  of  4,200/.  to  be  assigned  to  a  third  person, 
^Mn  trust  for  him,  his  executors,  administrators  and 
assigns,"  it  would  have  kept  it  on  foot,  but  the  previous 
declaration  of  the  existing  trusts  by  two  trustees,  of 
whom  he  happened  to  be  one,  does  not,  in  my  opinion, 
prevent  the  subsequent  merger,  which  I  must  declare 
accordingly. 


Fth,  21. 
Upon  an  ap- 
plication bv  a 
tenant  for  life 
to  pay  to  a 
mortgagee  the 
amount  of 
compensation 
money  which 
was  in  Court : 
Held,  that  the 
company  was 
not  bound  to 
pay  the  mort- 
gagee's costs  of 
appearing. 


Re  HATFIELD'S  ESTATE.    (No.  2.) 

TN  this  case,  which  is  reported  ante  (a),  the  tenant  for 
^  life  had,  in  1862,  entered  into  a  further  con- 
tract with  The  Leeds  Waterworks  Company^  enabling 
them  to  take  a  further  supply  of  water  from  the  river 
Wharfe^  and  for  which  the  company  was  to  pay  a 
compensation  of  6,000/.  This  sum  had  been  paid  into 
Court. 

This  was  a  petition  of  the  tenant  for  life,  asking  that 
the  6,000/.  might  be  paid  to  S.  Lushington  in  part 
discharge  of  his  mortgage  on  the  estate. 


The  question  was  again  agitated  whether  the  mort- 
gagee's 
(a)  Set  Rt  HatfiMt  Eitate,  29  Beoo.  370. 
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gagee's  costs  were  payable  by  the  company;  8  Jr  9  VicL 

c.  18,  8.  80. 

'  Re 

^_  __  ..  «-r»,^x         HaTFIBLD's 

Mr.  Currey  m  support  of  the  petition;  He  Brooke  {a}.      Estate. 


(No.  2.) 


Mr.  Rasch  for  the  company.  The  distinction  is  now 
settled.  Upon  a  petition  to  invest,  the  company  are 
liable  to  pay  a  mortgagee's  costs ;  but  on  a  petition  to 
pay  the  fund  to  the  mortgagee,  they  are  not 

The  Mastbr  of  the  Rolls.  The  mortgagee  cannot 
have  his  costs  as  against  the  company. 

(a)  30  Beau.  233. 


Re  KENNETH  MACKENZIE'S  SETTLEMENT. 


Feb,  21,  23. 


TN   1817,   Kenneth  Mackenzie  settled  two  sums  of  A  sum  of  £5 
^    20,000/.  Consols  and  16,000/.  Navy  £5  per  Cents.,  ^la^oiTta^irt" 

which  were  vested  in  trustees,  and  which  together  pro-  *<>  W  » 

^^         ,  number  of  an- 

duced  an  income  of  1,400/.  a-year,  upon  trust  for  himself  nuities  which 

for  life,  and  afterwards,  out  of  the  dividends,  to  pay  to  gj^wSy  ex- 

his  wife,   to   his  daughters  JUary,  Louisa,  Elizabeth,  hausted  the 

to  the  children  of  his  son   Charles  and  to  his  son  the  capital  was 

Frederick,  life  annuities,  which  altogether  amounted  to  gi^®"  ^^f^' 
\      *•  •  1      •»        •       1  ^**/\»  r^  i»    f  The  fund  was 

the  dividends,  viz.,  1,400/.  a-year.     Some  of  these  an-  converted  into 

nuities  were  to  be  increased  on  the  death  of  the  widow  ^3  per  Cents., 

and,  under  a 
and  in  other  events.  proviso,  the 

annuities 
,  abated  in  pro- 

Tbe  settlement  then  contained  the  following  pro-  portion.  After- 
viso—  wards,  hy  the 

^'*°  •  death  of  an 

"  Provided  nevertheless,  that  if,  by  any  means  of  the  ?""»»*«»«.  *>« 
'  9    J       J  nicome  again 

redemption  became  sufB- 

cient  to  pay 

the  existing  annuities  in  full.     Beld^  on  the  construction  of  the  deed,  that  the  existing 

annuitants  were  entitled  to  be  paid  in  full  their  annuities. 
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1863.       redemption  or  paying  off  the  aforesaid  Bank  Annuities 
^•^N*"^^      or  any  of  them^  or  by  means  of  any  tax  or  duty  to  be 
Kbmnbth     'noposed  thereon,  or  from  any  other  cause  whatsoever, 
Mackbnsib's  the  dividends  or  annual  proceeds  of  the  aforesaid  Bank 
Annuities  shall  not  be  sufficient  to  pay  and  satisfy  all 
the  said  annuities  or  yearly  sums  of  money  hereinbefore 
directed  to  be  paid,  then  such  said  several  annuities  or 
yearly  sums  of  money  shall  abate  and  be  diminished  rate- 
ably  and  in  proportion  to  the  amount  of  such  deficiency." 

The  settlement  provided,  that  if  Mary  or  Louisa  left 
children,  they  were  respectively  to  have  the  capital  pro- 
ducing their  mothers'  annuities,  which,  in  default  of 
children,  was  to  **  sink  into  and  again  become  and  form 
part  of  the  '*  20,000/.  Consols  and  16,000/.  £5  per  Cento. 
In  the  same  way,  Elizabeths  children  were  to  have  a 
provision.  And  the  children  of  the  three  children  of 
Charles  and  the  children  of  Frederick  were  to  have  the 
principal  producing  their  parents*  annuities,  which,  in 
default,  was  to  sink  into  the  two  funds. 

The  settlement  then  contained  the  following  gift 
over : — 

It  was  thereby  declared,  **  that  (subject  and  without 
prejudice  to  the  several  trusts  and  directions  therein- 
before declared  and  contained  of  and  concerning  the 
sums  of  Bank  Annuities,  and  the  dividends  and  annual 
proceeds  thereof,  and  to  the  raising  and  payment  of  the 
said  several  annuities  or  yearly  sums,  whilst  they  or  any 
of  them  should  be  subsisting,)  the  trustees  should  stand 
possessed  of  the  20,000/.  Consols  and  16,000/.  £5  per 
Cents.,  or  so  much  and  such  part  or  parto,  respectively* 
as  should  not  be  otherwise  disposed  of,  pursuant  to  the 
trusts  or  directions  aforesaid,  and  in  the  dividends  or 
annual  proceeds,  or  surplus  dividends  or  annual  proceeds 
thereof,  respectively,  in  trust  for  and  for  the  benefit  of 

Charles 


SXTTLBVBKT. 
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Charles  Mackenzie  and  Frederick  Mackenzie  for  life,        1863. 
with  remainder  to  their  respective  children."  ''^^-^-^ 

Kbvmbth 
The  events  which  happened  were  as  follows : — The  Mackbmbib's 

testator  died  in  1822,  having  survived  his  wife.  In  182S 
the  £5  per  Cents,  were  reduced  to  £4  per  Cents*  In 
1829  Frederick  died  without  issue.  In  1840  the  £4 
per  Cents,  were  reduced  to  £3  :  lOs,  per  Cents.  Mary 
died  in  1831,  leaving  a  son,  who  received  his  share  of 
the  capital.  In  1844  the  £3  :  10«.  per  Cents,  were  re- 
duced to  £3  :  6^.  per  Cents.,  and  in  1854  they  were 
further  reduced  to  £3  per  Cents. 

Down  to  1862,  the  income  had  thus  become  insuiE- 
cient  to  pay  the  annuities  in  full,  and  they  had  been 
diminished  rateably.  In  July^  1862,  Louisa  died,  and 
the  income  then  became  sufficient  to  pay  the  existing 
annuities. 

The  fund  having  been  paid  into  Court,  the  question 
was,  whether  the  existing  annuitants  were  entitled  to 
be  paid  their  annuities  in  full. 

Mr.  Sehoyn  and  Mr.  C.  Roupell,  for  the  Petitioner, 
cited  Farmer  v.  Mills  {a) ;  Scoit  v.  Salmond(b). 

Mr.  BaggaUay  and  Mr.  Freeling^  for  an  annuitant, 
did  not  claim  the  arrears  of  annuity,  but  merely  tlie  full 
amount  for  the  future. 

Mr.  Haddan,  Mr.  Waller,  Mr.  Wright,  Mr.  Z. 
Mackeson  and  Mr.  Rowcliffe,  for  other  Respondents, 
cited  Earle  v.  Bellingham  (c);  Mills  v.  Drewitt  (rf). 

Mr.  Selwyn,  in  reply. 

(a)  4  Ruts.  86.  (c)  24  Beav.  447. 

(6)  1  %/.  ^  K.  363.  (d)  20  Beav,  638. 
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Re 
Kbmnbth         ^^^  question    raised   upon    this   settlement  is   not 


The  Master  of  the  Rolls. 

The  question    raised   upon 

Mackbniib'b  whether,  in  consequence  of  the  reduction  of  the  £6  per 

Settlbiibmt* 

Cents,  into  New  £3  per  Cents,  the  annuities  which  ori- 
ginally exhausted  the  whole  income  are  to  abate  in  pro- 
portion, but  whether,  in  consequence  of  some  of  the 
annuitants  having  died  without  children,  the  existing 
annuitants  are  afterwards  to  be  again  increased,  the 
income  being  now  sufficient  to  pay  them  in  full.  This 
question  depends  solely  on  the  construction  to  be  placed 
on  the  settlement. 

I  am  of  opinion  that  the  cases  which  have  been  re- 
ferred to,  which  are  undoubtedly  good  law,  have  no 
reference  to  the  circumstances  of  this  case,  under  the 
peculiar  frame  and  words  of  the  settlement.  It  is  quite 
true,  that  where  a  fund  is  set  apart  to  answer  an  annuity, 
and  the  capital  is  given  over  after  the  death  of  the  an- 
nuitant,  if  the  income  become  diminished,  the  annuitant 
cannot  resort  to  the  capital  to  make  up  the  deficiency, 
nor  can  he  resort  to  another  fund  set  apart  to  provide 
for  another  and  distinct  annuity.  But  I  think  thatthis 
is  not  the  construction  of  this  settlement.  Here  the 
testator  intended  to  provide  one  common  fund,  out  of 
the  income  of  which  certain  annuities  were  to  be  paid, 
and  he  provided  that  if,  by  any  means,  the  dividends 
should  not  be  sufficient  to  satisfy  all  the  annuities,  then 
that  they  should  abate  and  be  diminished,  rateably  and 
in  proportion  to  the  amount  of  such  deficiency.  Without 
that,  and  if  there  had  been  no  gift  over,  it  is  most  pro- 
bable that  the  capital  would  have  been  liable  to  make 
good  the  deficiency  of  the  annuities.  Then  there  is  a 
proviso  giving  to  the  children  of  annuitants  the  pro- 
portionate capital  producing  their  annuities.  The  effect 
of  which  is  clearly,  that  if  the  annuities  should  become 

diminished 
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diminished  by  reason  of  the  conversion  of  the  funds,  the       1863* 
children  of  an  annuitant,  on  his  death  during  that  period,      ^^^^^^ 
could  only  take  the  capital  corresponding  to  the  abated     Kbmnbtb 
annuity.    But  if  such  annuitant  had  no  children,  the  Mackskzis's 
part  of  capital  intended  for  them  was  to  sink  into  and 
again  become  and  form  part  of  the  20,000Z.  £3  per 
Cent.  Consolidated  Bank  Annuities,  and  16,000Z.  Navy 
£5  per  Cent.  Bank  Annuities,  or  one  of  them,  and 
was  to  be  applied  and  disposed  of  accordingly,  that  is, 
in  the  payment  of  the  several  annuities  mentioned ;  and 
the  payment  over  of  the  residue  does  not  take  place 
until  after  that  has  been  in  full  operation :   that  means, 
shall  be  applied  and  disposed  of  as  mentioned  in  this 
settlement.    These  words,  together  with  the  particular 
manner  in   which  the  residue  is  given  over,  in  my 
opinion,  govern  the  construction  of  this  settlement. 

Some  of  the  annuities  have  ceased,  but  I  think  that 
it  is  inconsistent  with  what  I  have  previously  read,  that 
any  arrears  should  now  be  paid,  not  only  is  there  no 
direction  to  that  effect,  but,  in  truth,  there  are  no  arrears, 
for  the  annuities  abated  when  the  income  abated ;  but 
there  is  a  direction  that  the  whole  of  the  subsisting 
annuities  shall  be  paid  while  the  fund  is  sufficient  for 
that  purpose.  The  fund  is  sufficient,  and  the  abate- 
ment consequent  on  the  diminution  of  the  fund  has 
ceased.  That  is  the  only  way  in  which,  in  my  opinion, 
I  can  read  this  settlement 

I  am  further  confirmed  in  that  view  by  the  gift  over 
of  the  residue,  which  is  only  to  take  effect,  subject  to 
the  trusts  before  declared,  and  without  prejudice  to  the 
raising  and  payment  of  the  said  several  annuities  or 
yearly  sums  whilst  they  or  any  of  them  should  be  sub- 
sisting. It  would,  in  my  opinion,  be  a  straining  of  the 
words  of  this  settlement,  to  say,  that  because  an  an- 

VOL.  XXXII — II.  s  nuitant 
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1863*       ouitant  had  been  compelled  to  abate  and  to  receive 

^^^^^'••^      260Z.  a  year  instead  of  300Z.  a  year,  by  reason  of  the 

Kbhhetb    reduction  in  the  funds,  and  when  the  income  afterwards 

Mackehbie's  recovered  by  the  death  of  an  annuitant  without  children, 

and  became  sufficient  to  pay  the  annuities  in  luil,  that 

the  gift  over  could  take  effect  while  any  of  those  an* 

nuities  remained  unpaid.     The  gift  over  is  only  after 

payment  of  all  the  annuities  or  of  those  which  should 

be  subsisting,  and  there  is  one  mixed  fund  created  for 

this  purpose. 

Then  the  trustees  are  to  hold  this  mixed  fund,  or  so 
much  and  such  part  or  parts  respectively  as  should  not 
be  otherwise  disposed  of,  pursuant  to  the  trusts  or  di- 
i^ctions  aforesaid,  and  the  dividends  or  annual  proceeds 
or  surplug  dividends  or  annual  proceeds  thereof,  re- 
spectively, in  trust  for  the  residuary  legatees.  It  is 
only  the  surplus  dividends  that  is  to  go  over.  Surplus 
after  what  ?    After  payment  of  all  the  annuities  in  full. 

The  result  is,  that  there  was  a  large  fluctuating  fund, 
which,  when  the  testator  died,  was  sufficient  to  pay  the 
annuities  in  full,  but  it  afterwards  ceased  to  be  sufficient 
for  that  purpose,  and  it  afterwards  recovered  and  became 
sufficient  to  pay  them  in  full.  I  am  of  opinion  that  the 
existing  annuitants  are  now  entitled  to  receive  those 
annuities  in  full.  I  look  at  the  case  in  the  same  way 
as  if,  after  the  reduction  of  the  £5  per  Cent.  Bank 
Annuities  by  act  of  parliament,  they  had  been  restored 
to  £5  per  Cent.  Annuities.  The  annuities  would  then 
have  revived  in  full.  I  am  therefore  of  opinion  that  no 
residue  is  given  over  until  these  annuities  have  been 
fully  paid,  and  I  will  make  a  declaration  to  that  effect 
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DOBSON  V.  BANKS. 

Feb.  23. 

A  S  to  all  his  real  and  personal  estate,  the  testator  The  testator 

-^    gave  the  same  to  the  Defendant  Henry  Banks  ^Ji**^* "  ^'J^. 

vluA  Alfred  EmminBj  upon  trust,  except  as  to  any  money  sonal  estate  to 

due  to  him  from  the  said  Alfred  EmminSj  to  convert  truttfScept  as 

the  same,  by  sale  or  disposal,  in  such  manner  as  they  ^  monev  due 

.,,-,.  ,.  ,  ,to  him  from 

might  deem  fit,  mto  money,  and  invest  the  net  produce  ^.  £.,  to  con- 
thereof  in  the  parliamentary  stocks  or  funds  of  Great  v«rt  by  sale 

'^  ^  and  invest  in 

Britain  in  their  joint  names,   and   pay  the  interest  the  funds, 

thereof  unto  his  wife  Mary  Ann  Rebbeck  for  her  life,  inJere8?*Jcr«>f 
and  upon  her  decease,  to  divide  the  principal  or  capital  unto  his  wife" 
sum  unto  his  daughter  in   law,    his  three  daughters,  remainder 
and  his  son.  *      ®,T®r;":     t^ 

Held,  that  the 
widow  was  en- 

The  testator  died  in  1861.  ^•J^^  *f  *^.*. 


At  the  death  of  the  testator,  there  was  due  to  him 
from  Alfred  Bmmins  the  principal  sum  of  290Z.  (which 
had  been  advanced  by  the  testator  upon  a  mortgage  of 
certain  leasehold  property  of  ^/fr^c/ £inmin«),  together 
with  a  considerable  arrear  of  interest. 

The  widow  contended,  that,  according  to  the  true 
construction  of  the  testator's  will,  the  money  due  to 
him  from  Alfred  JEmmins  was  excepted  only  from  the 
trusts  for  conversion  and  investment,  and  not  from  the 
beneficial  trusts  declared  of  his  residuary  estate.  The 
Plaintiffs  on  the  contrary  insisted  that  it  was  undisposed 
of  and  belonged  to  the  next  of  kin. 

Mr.  Ward  for  the  Plaintiffs. 

8  2  Mr. 


interest  arising 
from  the  debt 
from  A,  £. 
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Mr.  F.  Sims  Williams  for  the  Defendants. 

The  Master  of  the  Rolls. 

I  am  of  opinion,  that  the  Plaintiffs'  case  fails,  and  that 
the  construction  put  upon  this  will  by  Mr.  Williams  is 
the  correct  one.  The  question  is,  whether  the  Plaintiffs 
are  entitled,  as  next  of  kin,  to  the  debt  which  was  due 
from  Emmins  to  the  testator  at  his  death.  The  Plaintiffs 
contend  that  it  is  not  disposed  of  by  the  will,  but  I  am 
of  opinion  that  it  is. 

The  Court  always  leans  against  an  intestacy,  and  here 
I  think  the  expressions  used  by  the  testator  amount  to 
a  gift  of  all  his  property.  He  gives  ''all  his  real  and 
personal  estate  to  his  executors."  This  is  plainly  a  gift 
of  the  whole,  and  that  which  follows  is  a  declaration 
of  Jthe  trusts  on  which  it  is  to  be  held,  namely,  to  pay 
the  interest  to  his  wife  for  life  ;  but  there  is  also  a  trust 
for  the  conversion  of  the  whole  of  the  property  other 
than  Emmins*  debt. 

1  think,  from  the  whole  scope  and  purpose  of  the 
will,  the  testator  did  not  intend  the  debt  to  be  given 
beneficially  to  the  executors,  and  it  is  not  claimed  by 
them ;  and  I  am  of  opinion  that  the  trust  for  the  invest- 
ment does  not  relate  to  the  debt,  which  they  cannot 
call  in  but  must  leave  as  it  was  bearing  interest ;  but 
that  the  trust  in  favor  of  the  widow  affects  the  whole 
estate.     I  will  make  a  declaration  to  that  effect. 
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LOCKE  V.  PRESCOTT. 

Feb.  24,  26. 

IN  1859,  the  PlaintifFCaptain  ZocA^  applied  to  Messrs.  Bankers  ad- 
■Tfc  «»>!».»  x«  X      1      J    1-       vanced  to  CU8- 

Bowes  gc  BMmgham^  auctioneers,   to  lend   him  tomere300/. 

300/.,  on  the  security  of  1,200/.  Preference  £6  per  Cent.  ^  '^^dce'ii 

"  -r^  -Tk  A  %ome  railway 

Stock  in  the  Waterford  and  Kilkenny  Railway  Company,  stock  which 

This  they  agreed  to  do,  but  they  obtained  the  money  ^^nrfewed 

from  their  bankers,  the  Bank  of  London,  on  the  security  to  another  firm 

of  the  stock.    The  Plaintiff  thereupon  executed  a  legal  for*that"am. 

transfer  to  Marshall  and  Boore,  two  of  the  officers  of  The  stock  was 

the  Bank,  and  the  certificates  were  delivered  to  them,      transferred  in 

blank  to  the 
bankers.   Sub- 
In  November,  1859,  Messrs.  Bowes  ^  Bellingham  sequently,  the 

transferred  their  banking  account  to  Messrs.  Prescott  ^  f"tter™o'the"  * 

Co.,  who,  at  their  request,  thereupon  advanced  the  300/,  bankers,8tated, 

necessary  for   redeeming  the   stock.     They  paid  the  been  requested 

amount  to  the  Bank  of  London,  and,  upon  a  written  by  their ''prin- 

authority  of  the  Plaintiff,  Marsliall  and  Boore  executed  tend  the  term 

a  transfer  of  the  preference  stock  in  blank,  that  is,  as  ^^e  sto!:!*'^  ^^ 

regarded  the  date  and  the  name  of  the  transferee;  The  stock 

the  certificates  and   transfers   were   handed    over  by  fonged^toT 

Messrs.  Bowes  ^  Bellingham  to  Messrs.  Prescott,  their  ^^ird  party, 

bankers,  as  a  security  for  their  advance.     At  this  time,  fle/rf,  that, 

Messrs.  Prescott  clearly  had  no  notice  of  the  Plaintiff  '^\  ^'j?  J^ 
•^  ceipt  of  this 

having  any  interest  in  the  stock ;  but  subsequently,  on  letter,  the 

the  31st  of  JUay,  1860,  the  following  letter  was  written  Jo"iract^*J 

by  Messrs.  Bowes  8r  Bellingham  to  Messrs.  Prescott : —  notice  of 
^  .  ^  ^  A.  B:t  right 

"  We  observe  that  Saturday  next,  the  2nd  proximo,  Jjj,^ 4^111°* 

18  the  day  upon  which  the  term  of  the  loan  upon  the  subsequent 

Waterford  and  Kilkenny  £6  per  Cent.  Preference  Stock  Sy7h°TaXn 

expires.    We  have  been  requested  by  our  principal  to  tothecua- 

.    ,  ,      ^    t   1  #.  o  1  •         tomers  could 

extend  the  term  to  the  2nd  day  of  September  ensuing,  g^Qct  the 

which  "tock. 
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1863.       which  we  have  consented  to  do.     We  beg,  therefore,  if 
convenient,  you  will  oblige  us  in  a  similar  manner/' 

In  July^  1860,  the  partnership  between  Bowes  ^ 
BeUingham  was  dissolved,  and  in  the  following  year 
Bowes  left  England  in  difficulties,  and  BeUingham  be- 
came bankrupt  There  being  a  balance  beyond  the 
3007.  due  from  Messrs.  Bowes  fy  BeUingham  to  Messrs. 
Prescott,  on  their  general  banking  account,  Messrs. 
Prescott  sold  the  railway  stock,  and  insisted  on  retain- 
ing the  produce  in  repayment,  not  only  of  the  300/.,  but 
also  of  their  general  balance. 

By  this  bill,  the  Plaintiff  insisted,  that  Messrs.  Pres^ 
cott,  at  the  time  of  the  delivery  of  the  blank  transfer, 
had  notice  of  the  Plaintiff's  title,  which,  however,  they 
distinctly  denied.  The  Plaintiff  also  charged,  that  the 
transfers  in  blank,  executed  by  MarshaU,  Boore  and 
the  Plaintiff,  were  void,  and  that  neither  Messrs.  Pres^ 
cott  nor  the  purchaser  from  them  ever  acquired  any 
interest  whatever,  either  legal  or  equitable,  in  the  pre- 
ference stock  under  the  transfers ;  and  that  if  such 
transfers  were  not  absolutely  void,  and  any  interest 
passed  to  Messrs.  Prescott^  then  that  they  accepted  the 
transfers  by  way  of  mortgage  only,  and  with  full  notice 
of  the  Plaintiff's  interest  in  the  stock  as  the  mortgagor 
thereof. 

The  bill  prayed  a  declaration,  that  the  transfers  in 
blank  and  the  sale  of  the  stock  were  null  and  void ; 
that  Messrs.  Prescott  might  account  for  the  moneys  re- 
ceived, and  that,  after  retaining  the  300Z.  and  interest, 
they  might  pay  the  balance  of  the  moneys  received  by 
them  to  the  Plaintiff. 

Mr.  Baggallay   and    Mr.  Ward,  for   the  Plaintiff, 

argued 


Locks 
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argued  that  the  transfer  in  blank  was  void.  Tayler  v.  1863. 
The  Great  Indian,  ^e*,  Company  (a) ;  Hibblewhite  v. 
]tPAfarine(b);  and  see  Stoan  y.  The  North  British 
Australasian  Company  (c).  And,  secondly,  that  Messrs.  ^»«<»»t. 
Prescott  took  with  notice  of  the  Pbiintiff's  rights,  and 
could  only  claim  to  the  extent  of  the  mortgage  which 
he  had  authorized  and  made. 

Mr.  Southgate  and  Mr.  Wolstenholme,  for  the  De* 
fendants  Messrs.  Prescott,  contended  that  the  transfer 
in  blank  was  in  accordance  with  the  usual  course  of 
dealing  with  bankers  and  others,  and  that  the  Plaintiff, 
who  executed  it,  was  estopped  from  contending  that  it 
was  invalid.  They  pressed  strongly  on  the  Court  the 
alarming  result  of  questioning  a  custom  of  dealing 
amongst  mercantile  men  and  bankers,  which  was  uni- 
versally prevalent  in  the  dty,  and  that  to  almost  an 
unlimited  extent.  That  if  the  transfer  were  really  void, 
still  the  stock  would  remain  vested  in  Marshall  and 
Boore  as  trustees  for  Messrs.  Prescott*  Secondly,  they 
argued  that  Messrs.  Prescott  dealt  only  with  their  cus- 
tomers, and  had  no  notice  of  the  Plaintiff's  title,  and 
therefore  that,  by  contract  and  the  usual  course  of 
dealing,  they  had  a  charge  for  their  general  balance. 


The  Master  of  the  Rolls. 

Nothing  that  I  may  say  in  this  case  will,  in  the 
slightest  degree,  affect  the  power  of  bankers,  in  the  city 
of  London,  safely  to  advance  money  upon  the  security 
of  stock  or  shares  deposited  with  them  by  any  one, 
where  the  banker  has  not  notice  or  reasonable  cause  to 

believe 

(fl)  ADeG.ifJ.  559.  (c)  32  I.  J.  {Exch.)  273. 

(b)  6  Mu.  Sf  WeU.  200. 
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1863.  believe  that  the  stock  or  shares  belong  to  another, 
or  that  that  other  person  has  merely  pledged  them  to 
him  who  proposes  to  pledge  them  with  the  bank. 

But  the  power  so  expressed  does  not  exonerate  Messrs. 
Prescott  ^  Co.  from  liability  in  this  case.  And  upon 
the  evidence^  I  am  of  opinion  that  they  are  not  entitled 
to  any  claim  upon  the  preference  stock  beyond  the 
amount  advanced  by  them  upon  the  transfer  of  the 
securities. 

The  facts  of  the  case  are  not  material  so  far  as  relate 
to  the  advances  by  the  Bank  of  London^  who  it  appears 
advanced  300/.  upon  the  security  of  1^200/.  preference 
stocky  and  this  security  was  transferred  to  Messrs. 
Prescott  §f  Co.,  when  they,  at  the  request  of  Messrs. 
Bowes  §p  BeUinffham,  advanced  300/.  for  the  purpose  of 
paying  off  the  Bank  of  London.  I  see  no  trace  of 
Messrs.  Prescott  having  had,  at  that  time,  any  evidence 
or  notice  given  to  them^  so  as  to  make  them  think  that 
this  stock  belonged  to  the  Plaintiff  or  that  he  was  in- 
terested therein.  If  the  matter  had  rested  there,  I 
should  have  held  them  entitled,  as  against  Messrs. 
Bowes  ^  Bettingham,  to  hold  the  stock  as  a  security  for 
the  amount  of  the  balance  due  to  them  (a). 

But  the  difficulty  I  have,  which  I  think  is  insuperable, 
is  this : — as  soon  as  they  received  distinct  notice  that 
the  stock  belonged  to  another  person,  and  in  my  opinion 
it  is  immaterial  when  that  was  done,  the  stock  can  then 
only  be  a  security  for  the  balance  due  to  them  at  that 
period.  They  had  no  right,  after  they  had  received  notice 
of  that  fact,  to  advance  any  further  money  to  Bowes  ^ 

Bellingham 
(a)  Brandao  v.  Barneit,  12  C/.  if  Fin.  787. 


Locke 
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^  Bellingham  on  the  security  of  that  stock,  which  they        1863. 

knew  belonged  to  another  person,  or  to  hold  it  as  a 

security   for  the  general  balance   due  to  them   from 

Messrs.  Bowes  ^  Bellingham.    The  stock  will  always     Prescott. 

be  a  security  for  the  amount  first  advanced  upon  it,  and 

there  will  be  a  specific  lien  for  that  sum,  but  beyond 

that,  I  am  of  opinion  they  are  not  entitled. 

I  find  that  on  the  30th  o(  May,  1860,  Messrs.  Bowes 
4r  Bellingham  wrote  Messrs.  Prescoit,  Grote  ^  Co.  this 
letter — [see  ante,  p.  261]. 

Here,  therefore,  is  a  distinct  notice  that  there  was  a 
^^principaV*  who  had  advanced  that  stock  to  or  de* 
posited  it  with  Messrs.  Bowes  ^  Bellingham,  and  it  is 
not  ambiguous,  for  it  refers  to  'Uhe  loan  upon  the 
Waterford  and  Kilkenny  £6  per  Cent.  Preference 
Stock,"  which  was  the  300/.  advanced  upon  the  1,200/. 
stock,  and  they  say  '*  we  have  been  requested  by  our 
''principal  to  extend  the  term,"  pointing  out  therefore 
that  there  was  a  principal  who  had  advanced  that  stock 
to  Bowes  ^  Bellingham. 

My  opinion  is,  that,  after  that  period,  Messrs.  Pres- 
cott  were  not  entitled  to  consider  that  stock  as  a  security 
for  anything  more  than  the  300/.  advanced  upon  it,  and 
that  they  could  not,  after  that  notice,  hold  it  as  a  secu- 
rity for  any  floating  balance. 

It  appears,  that,  at  this  time,  nothing  was  due  beyond 
that  amount ;  though,  at  a  subsequent  period,  about 
200/.  was  due  to  them  from  Bowes  ^  Bellingham  on 
the  balance  of  their  account,  and  they  have  taken  the 
whole  of  this  stock  as  a  security  for  that  balance.  This, 
in  my  opinion,  they  were  not  entitled  to  do. 

The 
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1863. 


The  result  is,  that  the  prayer  of  the  bill  muat  be  com- 
plied with.  The  Defendants  must  account  for  the  pro- 
ceeds of  the  stock  after  deducting  the  300/.  and  interest 
which  was  due  upon  it. 


Feb.  26. 

In  a  case  for 
an  injunction, 
which,  from 
circumstances 
arising  after 
the  bill  was 
filed,  could  not 
be  granted, 
the  Court, 
under  Sir  H. 
Cairn'i  Act 
(21  &  22  Vict, 
c.  27,  s.  2) 
awarded 
dami 


_  I  not 
specifically 
prayed  for  by 
the  bill. 


CATTON  p.  WYLD. 

rpHE  Plaintiff  was  lessee  of  No.  10,  Charing  Cross, 
~^  and  the  Defendant  was  tenant  of  the  adjoining 
house.  No.  11. 

The  Defendant  was  desirous  of  rebuilding  his  premises, 
and  of  pulling  down  the  wall  which  separated  the  De- 
fendant's from  the  PlaintiflTs  premises.  Accordingly,  the 
Defendant,  on  the  27th  of  November,  186U  served  the 
Plaintiff  with  a  notice,  under  the  Metropolitan  Building 
Act  (18  &  19  Vict.  c.  122,  s.  86),  that,  after  the  lapse 
of  three  months,  he  intended  to  pull  down  and  rebuild 
the  wall  and  the  chimney  shafts,  &c.,  Sic. 

The  Defendant,  before  the  expiration  of  the  three 
months,  and  after  being  warned  not  to  interfere  with 
the  wall,  commenced  pulling  it  down.  On  the  12th  of 
February,  1862,  the  Plaintiff  filed  bis  bill  against  the 
Defendant,  praying  as  follows : — 

**  1.  That  the  Defendant  might  be  restrained  from 
pulling  down  the  wall  on  the  south  side  of  the  messuage 
and  premises  No.  10,  Charing  Cross,  and  from  commit- 
ing  any  further  damage  or  destruction  thereto,  and  from 
trespassing  thereon,  and  on  any  other  part  of  the  mes- 
suage and  premises  No.  10,  Charing  Cross  aforesaid. 

''  2.  That  the  Defendant  might  pay  the  costs  of  this 

suit. 

"  3.  That 
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**  3.  That  the  Plaintiff  might  have  such  further  or 
other  relief  as  the  nature  of  his  case  shall  require." 

After  the  institution  of  the  suit,  the  wall  was  built  up, 
by  arrangement  between  the  parties,  and  the  cause 
having  subsequently  been  brought  on, 

Mr.  Selwyn  and  Mr.  Cottrell^  for  the  Plaintiff,  asked 
for  a  reference  as  to  damages,  under  Sir  Hugh  CiAm£ 
Act  (a),  and  that  the  Defendant  might  pay  the  costs 
of  the  suit  They  cited  Wedmore  v.  The  Mayor  of 
Bristol  (b). 

Mr.  Lloyd,  jun.,  for  the  Defendant,  argued,  that  no 
relief  could  now  be  given,  and  as  to  the  Defendant  pay- 
ing damages,  that  they  were  not  prayed  by  the  bill,  and 
could  not  therefore  be  recovered  in  this  suit 

ITie  Master  of  the  Rolls. 

I  am  prevented  going  into  the  merits  of  the  case,  but 
the  course  I  must  take  is  obvious.  The  Plaintiff  prays  an 
injunction  to  restrain  the  Defendant  pulling  down  a  wall, 
but  by  arrangement  it  has  since  been  built  up;  there- 
fore an  injunction  is  out  of  the  question,  for  nobody 
now  thinks  of  pulling  the  wall  down.  It  remains, 
therefore,  for  the  Court  to  adjudicate  on  two  things — 
first,  whether  the  costs  are  to  be  paid  by  the  Defendant, 
and  secondly,  whether  the  Plaintiff  is  entitled  to  any 
other  relief.  The  Defendant  has  been  in  the  wrong 
from  the  beginning.  He  ought  not  to  have  pulled  down 
the  wall.    He  must  therefore  pay  the  costs  of  the  suit 

With  respect  to  damages,  Sir  Hugh  Cairns*  Act  (a) 

says 
(c)  21  4^  22  Vict.  c.  27,  t.  2.  (b)  11  W.  R.  136. 


Catton 

V, 
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1863.  says  that  the  Court  shall  have  jurisdiction  to  give 
damages  in  cases  of  this  description.  Formerly,  the 
Court  used  to  make  the  decree  without  prejudice  to  any 

Wtld.  action  which  might  be  brought  at  law.  This  was  a  very 
inconvenient  course  to  adopt,  but  now  the  Court  deals 
with  the  whole  matter.  I  concur  with  Vice-Chancellor 
Stuart,  that  the  words  of  the  Act  do  not  require  that 
damages  should  be  specifically  prayed.  The  bill  prays 
for  such  further  or  other  relief  as  the  nature  of  the  case 
shall  require.  This  includes  the  relief  which,  under  the 
altered  circumstances,  the  Plaintiff  is  entitled  to,  and 
which  spring  out  of  what  be  was  entitled  to  when  the 
bill  was  filed.  It  may  be,  that  in  ascertaining  the 
amount  of  damages  the  evidence  now  excluded  may  be 
used  in  mitigation  of  damages. 

I  must  make  a  decree  to  ascertain  what  damages  the 
Plaintiff  has  sustained  by  reason  of  the  Defendant 
having  pulled  down  the  wall  of  No.  10,  Charing  Cross, 
and  the  Plaintiff  must  have  his  costs  of  suit  up  to  this 
time.  Reserve  further  consideration  and  subsequent 
costs. 
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MOSSE  V.  SALT  (a). 

Nov.  6,  10. 

rpHE  Defendants,  Messrs.  Sali^  Co.,  were  the  Plain-  When  the  ao- 
■^     tiff's  bankers,  and  he,  being  indebted  to  them  on  twee^bonker 

an  account  stated,  executed  a  mortgage  to  them  of  some  a^^  customer 

liAve  been 
property,  which  was  dated  the  5th  of  November,  1846,  for  carried  on  for 

securing  the  payment,  at  the  end  of  six  months,  of  the  *  •*"*■  ^^ 

sum  of  2,678/.  8<.  Id.  and  interest  at  bL  per  cent    In  particular 

1853,  Messrs.  Salt  obtained  a  transfer  to  them  of  a  ?Surt  wai*^* 

prior  mortgage  for  1,6002.  aasume  there 

iaan  agree- 
ment to  that 
Messrs.  Salt  made  a  further  advance  of  1,069/.  to  the  c^fct;  butac- 

Plaintiff,  and  in  March,  1853,  obtained  an  additional  it  does  not 

security.    They  continued  to  act  as  bankers  for  the  »™ounttoft 

Plaintiff  and  received  moneys  on  their  securities.    The  account 

bill  stated,  that  they  sent  to  the  Plaintiff  accounts,  some-  morteaee^ia 

times  yearly  and  sometimes  for  shorter  periods.    These  given  by  a 

accounts  treated  the  mortgage  debts  as  sums  due  to  the  \^{^  bankers 

bankers  on  overdrawn  accounts,  and  after  setting  off  the  ^^^  *  ^^^ 

_    .  ,        ,  .      1   ,         ,  8um,  and  not 

annual   mcome  and   other  moneys  received  by  them  for  the  run- 

against  the  mortgage  debts  and  disbursements  on  the  "te^ankw^*' 

other  side,  they  charged  interest  on  the  balance  and  cannot  include 

added  that  interest  to  the  principal  in  the  succeeding  thetoiking 

account.     It  also  alleged,  that  the  Defendants  never  account  and 
111-  1-1  *.      .  1    -     charge  com- 

allowed  mcome  tax  on  their  charge  for  interest  on  their  pound  interest 

debt,  though  it  had  been  deducted  from  the  several  ^^^ ,      ,   , 

sources  of  income.    That  the  income  of  the  property  a  mortgage 

mortgaged  -l'^^^^ 

(a)  Ex  relatione.  their  cus- 

tomer : — 
Held,  that  in  ascertaining  the  amount  due  between  them,  the  accounts  must,  in  the 
first  instance,  be  taken  separately  and  on  different  principles. 

Though  in  dealings  between  merchants,  in  discounting  bills  and  the  like,  and  in 
loans  made  for  short  periods,  the  income  tax  is  not  deducted,  yet,  in  a  mortgage  trans- 
action, the  mortgagor  is  entitled  to  deduct  it 
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mortgaged  was  suflScient  to  keep  down  the  interest, 
'  and  to  satisfy  all  other  payments  in  respect  of  the  prin- 
cipa]|  and  that  it  left  a   balance  which  the  bankers 
impounded  and  applied  in  reduction  of  their  debt. 

That  the  account  between  them  had  always  been 
an  open  and  running  account,  and  that  from  the  last 
account  rendered,  it  appeared,  that  the  Defendants 
claimed  a  balance  of  2,040/.  12«.  6^.,  but  that  it  would 
have  been  much  smaller,  if  proper  allowances  had  been 
made. 

The  Plaintiff  prayed,  that  proper  accounts  might  be 
taken  of  the  mortgages  and  of  the  moneys  received  on 
account  of  the  property  comprised  in  the  securities,  and 
that  the  Plaintiff  might  be  allowed  the  income  tax 
charged  against  him.  It  asked  a  declaration,  that, 
after  the  1st  January ,  1863,  the  Defendants  were  only 
entitled  to  charge  interest  on  the  principal  sum  for  the 
time  being  at  the  rate  of  4/.  per  cent.  only.  It  was 
also  asked  that  the  accounts  might  be  taken  as  between 
debtor  and  creditor,  on  the  footing  of  mortgage  trans- 
actions, and  a  declaration  that  the.  Defendants  were  not 
entitled  to  compound  interest. 

The  Defendants  said,  that  the  Plaintiff  opened  a 
banking  account  with  them,  without  any  special  agree- 
ment as  to  terms,  and  that  it  was  opened  and  through* 
out  carried  on  according  to  the  usual  recognized  mer- 
cantile custom  adopted  in  dealings  between  London 
bankers  and  their  customers. 

They  then  stated,  in  substance,  that  the  custom  was, 
when  a  customer  overdrew  his  account,  that  the  bankers 
charged  interest  due  from  him  from  day  to  day,  and  when 
making  the  periodical  rests  in  the  accounts,  thenceforth 

to 


I 


CASES  IN  CHANCERY. 

to  torn  such  interest  into  principal  and  carry  it  forward 
as  principal  carrying  interest.  That  another  part  of 
such  custom  was,  to  send  a  pass  book  to  the  customer, 
which  became  and  was  deemed  and  taken  to  be,  accord- 
ing to  the  custom,  a  stated  and  settled  account,  unless 
objected  to  within  a  reasonable  time. 

That  such  custom  of  bankers  had  been  adopted  and 
acted  on  in  their  dealings  with  Mr.  Mosse^  and  that  they, 
throughout,  on  the  faith  and  reliance  thereof,  made 
adfances  and  payments  to  and  for  him  and  on  his 
account,  and  abstained  from  compelling  him  to  pay,  and 
gave  him  time  for  repayment  of  the  debt,  from  time  to 
time,  due  from  him  on  their  dealings.  That  in  1845, 
they,  as  his  bankers,  advanced  Mr.itfocse  2,1 60i.  to  pay 
for  railway  shares,  upon  a  written  promise  to  repay  it 
in  one  month,  that  this  fact  led  to  his  overdrawing  his 
account ;  that  further  sums  had  since  been  paid  to  his 
order,  which  increased  the  debt,  and  that,  in  making  up 
his  account  at  the  end  of  the  year,  they  charged,  according 
to  the  custom,  interest  on  the  daily  overdrawn  balances, 
and  made  the  accustomed  annual  rest  in  his  account, 
and  that  they  stated,  at  the  foot,  in  one  sum,  the  amount 
due  from  him  for  principal  and  interest,  as  the  sum  or 
balance  standing  to  his  debit,  on  or  as  on  the  last  day 
of  the  year  1845,  and  that  they  sent  a  copy  of  such 
account  to  Mr.Motse  on  the  6th  January y  1846. 

That  a  similar  account  was  made  out,  immediatelypre- 
vious  to  the  securities  given  for  the  sum  of  2,678iL  %8. 1^., 
without  any  objection  having  been,  at  any  time,  made 
to  them,  and  that  the  securities  of  the  5th  November, 
1846,  and  the  29th  December,  1847,  proceeded  on  the 
footing  of  such  accounts,  and  contained  a  covenant  to 
pay  not  only  interest  at  5Z.  per  cent.,  but  also  the 
premiums  on  the  policies. 

They 
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They  also  said,  that  the  moneys  comprised  in  the 
securities  were  not  loans  upon  mortgage,  but  advances 
made  by  them,  in  a  course  of  business  between  banker 
and  customer,  to  be  dealt  with  according  to  the  custom 
between  banker  and  customer. 

The  Defendants  then  said,  that  the  accounts  were 
bankers'  accounts  between  them  and  Mr.  Mosse,  that 
they  were  sent  in  yearly,  and  occasionally  at  shorter 
periods,  but  always  once  a  year,  without  any  objection 
being  made  to  them,  and  that  they  were  always  in  the 
usual  form  according  to  the  custom  of  bankers  with 
their  customers,  and  that  the  moneys  for  which  they 
had  security  were  treated  as  sums  due  on  an  overdrawn 
account,  and  that  the  Plaintiff  was  charged  with  in- 
terest, computed  on  the  balances  as  overdrawn  and  due, 
from  time  to  time,  on  his  banking  account.  And  they 
submitted  that  such  a  course  of  dealing  was  proper 
and  that  the  accounts  so  settled  prior  to  1859  were 
settled  accounts. 

They  also  said,  that  it  was  the  custom  of  bankers  not 
to  make  any  deductions  or  allowance  in  the  customera' 
accounts  for  income  tax,  in  respect  of  interest  on  over* 
drawn  accounts  of  customers ;  that  it  would  add  to  the 
labour  and  embarrassment  of  bankers  in  their  business; 
that  the  customer  was  not  damnified  in  the  end,  as,  if 
otherwise,  the  business  with  the  customer  would  be 
arranged  to  meet  the  objection,  and  the  government 
was  not  damnified,  as  the  banker,  in  his  return  of 
profits,  paid  the  income  tax  on  the  interest  he  charged 
against  the  customer.  They  further  said,  that  the 
retention  of  the  accounts  by  Mr.  Mosse  prevented  this 
objection  from  being  now  made ;  that  the  income  of  the 
Plaintiff  came  into  their  hands  as  bankers ;  that  the 
Plaintiff   had   a  drawing    account    which    was   more 

frequently 
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frequently  overdrawn  than  otherwise ;  that  the  annual  1863. 
income  of  the  property  in  the  securities  was  not  suf- 
ficient to  keep  down  the  interest  on  the  money  advanced 
and  satisfy  the  other  payments  to  which  it  was  liable. 
That  the  Plaintiffs  were  justified  in  charging  the  bank 
rate  of  interest  on  the  overdrawn  banking  account,  and 
that  they  were  not  bound  to  apply  any  small  temporary 
balance  ip  discharge  of  their  debt,  and  if  they  were  to 
be  treated  as  mortgagees,  they  were  not  bound  to  take 
their  debt  in  driblets.  They  claimed  the  benefit  of  the 
customary  mode  of  dealing  between  banker  and 
customer. 

The  cause  came  on  upon  a  motion  for  a  decree. 

Mr.  Selwyn  and  Mr.  Loudon  for  the  Plaintiffs. 

Mr.  Lloyd  and  Mr.  Pole  for  Messrs.  Salt. 

The  cases  cited  were  Lord  Clancarty  v.  Latouche  (a) ; 
Rufford  V.  Bishop  (Jb) ;  Henniker  v.  Wigg  (c) ;  and  see 
Bate  V.  JRobins  {d) ;  Crosskill  v.  Bower  (e) ;  Boddam  v. 
^y^  (/) ;  Fergusson  v.  Fgffe  (g). 

Mr.  Selwyn  in  reply. 

The  Mastbr  of  the  Rolls. 

It  is  necessary,  in  all  these  cases,  to  distinguish 
between  what  is  a  banking  account,  as  between  banker 
and  customer,  and  what  is  an  account  as  between 
mortgagor  and  mortgagee.    There  can  be  no  question, 

that 

(a)  1  Ball  if  Beat.  428.  (e)  Ante,  p.  86. 

(6)  5  RiiM.  346.  (/)  1  Bro.  C.  C.239;  2  Bro. 

(c)  4  Q.  B.  Rep.  792.  C.  C.  2,  and  4  Bro.  P.  C.  561. 

(d)  Ante,  p.  73.  (g)  8  CI.  *  Fin.  121. 
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1863.  that  wlien  a  banker  and  customer  carry  on  a  banking 
account  for  a  series  of  years,  upon  a  certain  specified 
system,  then  (assuming  it  to  contain  nothing  illegal) 
the  Court  will  assume  that  there  is  an  agreement 
between  the  customer  and  the  banker,  and  that  the 
account  shall  be  kept  upon  that  principle.  In  Lord 
Clancarty  v.  Latouche{a)  it  is  distinctly  stated,  that 
acquiescence  does  not  amount  to  a  settlement  of 
account,  though  it  regulates  the  principle  on  which  the 
accounts  shall  be  taken.  Where  it  is  simply  a  banker's 
account,  it  amounts  to  an  agreement  as  to  the  mode  in 
which  that  account  should  be  kept,  but  it  does  not  at 
all  amount  to  a  settlement  of  account;  after  it,  the 
customer  would  be  at  liberty  to  dispute  and  contest 
the  items  though  not  the  principle  upon  which  the 
bank  account  is  kept.  Is  this  then  a  question  as  to 
the  mode  of  keeping  the  banking  account  or  is  it  a 
question  between  the  mortgagor  and  the  mortgagee? 
My  opinion  is,  that  this  mortgage  is  not  a  security  for 
the  balance  of  a  bankers'  account ;  to  come  to  that 
conclusion  I  must  alter  the  deed,  which  I  cannot  do, 
but  it  is  a  security  for  the  sum  of  2,678/.  Ss.  Id.,  which 
was  the  balance  of  an  account  settled  down  to  the 
1st  of  October,  1846.  It  is  quite  immaterial  what  was 
due  before,  as  both  parties  agreed  upon  the  amount 
then  due,  and  they  have  executed  a  deed  upon  that 
basis,  and  the  proof  is,  that  Messrs.  Salt  treat  it  as  a  sum 
secured  by  the  deed,  on  which  interest  was  to  be  paid. 

The  mode  in  which  they  have  kept  the  subsequent 
account  is  therefore  one  that  cannot  be  sustained.  Not 
only,  by  the  deed,  is  it  expressly  stated  that  the  whole 
property  shall  be  redeemable  on  the  5th  of  Stay  follow- 
ing, if  the.  principal  and  interest  up  to  that  time  is  paid, 

but 
(a)  1  Ball  i  B.  428. 
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but  in  fact,  in  keeping  the  accounts,  Messrs.  Salt  chaise 
interest  upon  that  mortgage  sura  on  the  1st  of  January 
following,  in  making  up  the  balance  of  their  banking 
account.  So  that,  on  the  6th  of  May,  although  the 
amount  would  be  very  small,  yet  it  is  clear  that  interest 
would  be  charged  as  due  on  the  1st  of  January,  although 
by  the  deed  it  was  not  payable  until  the  6th  of  May, 
and  there  would  be  interest  running  upon  that  interest 
until  the  following  year. 

I  am  of  opinion  that  none  of  these  deeds  are  a 
security  for  the  balances  of  the  banking  account  which 
may  become  due  from  time  to  time,  but  they  are  all 
securities  for  a  fixed  and  definite  sum.  In  the  absence 
then  of  express  contract,  it  is  not  open  to  the  Defendants 
to  chaise  compound  interest  upon  them,  and  they  can- 
not, in  keeping  these  accounts,  charge  the  interest  due 
upon  a  particular  day,  and  then  say  that  interest  runs 
upon  that  interest  from  time  to  time,  bringing  it  all  into 
one  general  banking  account.  That  would  be  to  con- 
tradict a  deed  under  their  hand  and  seal,  which  expressly 
states  that  this  property  is  given  as  a  security  for  a  fixed 
sum,  and  not  as  a  security  for  the  balances  due  on  a 
running  account. 

The  consequence  is,  that  I  must  first  eliminate  from 
the  accounts  to  be  taken  between  the  Plaintifis  and  the 
Defendants,  the  total  amount  of  that  mortgage  debt  and 
the  interest  upon  it,  and  I  shall  treat  that  mortgage 
debt  as  a  fixed  sum,  with  a  certain  arrear  of  interest  due 
upon  it  (I  was  informed  it  was  between  1,600/.  and 
l,700/.)>  &nd  accordingly,  I  shall  calculate  the  amount 
due  for  principal,  interest  and  the  costs  relating  to  the 
mortgage.  In  so  doing,  I  shall  certainly  not  allow  the 
retention  by  the  mortgagee  of  any  sum  of  money  in 
respect  of  income  tax ;  it  is  said  to  be  a  small  sum, 

T  2  60/. 
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1863.  60/.  or  70/.  for  the  whole  period,  but  for  that  period  I 
shall  deduct  the  amount  of  the  income  tax  from  the 
interest :  I  entertain  no  hesitation  or  doubt  upon  that 
subject.  It  is  very  true,  that  in  dealings  between  mer- 
chants, such  as  in  the  discounting  of  bills  and  the  like, 
and  on  loans  made  for  short  periods,  the  income  tax  is 
not  deducted ;  but  it  is  equally  clear,  that  in  the  mode 
of  taking  the  accounts  (whatever  it  may  be)  in  the  city 
of  London^  and  the  mode  of  taking  the  accoupts  in 
Chancery,  in  all  cases  of  mortgagor  and  mortgagee, 
when  the  Court  has  once  arrived  at  the  conclusion  that 
it  is  a  case  of  mortgagor  and  mortgagee,  the  mortgagor 
is  entitled  to  deduct  the  income  tax  from  the  interest 
paid  to  the  mortgagee,  which  he  necessarily  has  paid 
on  the  property  mortgaged,  either  in  the  shape  of  de- 
duction from  his  rents,  or  from  his  dividends  prior  to 
that  period,  and,  accordingly,  this  is  so  provided  by  the 
act  (a). 

Upon  what  principle  then  is  the  account  to  be  taken  ? 
There  is  an  account  between  the  parties  on  the  mortgage, 
and  looking  at  the  cheques  which  were  handed  up  to 
me  there  is  also  a  banking  account.  Assuming  that  to 
be  so,  I  ought  to  take  the  banking  account  separately 
and  distinctly  from  the  mortgage  account.  I  must  take 
the  mortgage  account  as  an  item  by  itself;  there  will  be 
a  sum  of  2,678/.  8«.  l<f.,  and  interest  upon  it,  less  the 
amount  of  the  income  tax ;  that  is  one  item.  There  are 
also  the  dealings  and  transactions  between  the  same 
periods  to  be  taken  upon  the  principle  of  a  banking 
account,  and  with  interest  on  rests,  according  as  the 
custom  of  merchants  might  apply,  but  upon  that,  I 
should  require  evidence  to  shew  what  the  account  was 
when  it  was  taken  in  that  form. 

As 
(fl)  5  4-  6  Vict.  c.  35,  «.  60,  No,  4,  RuU  10. 
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As  far  as  I  can  judge  from  looking  at  the  accounts,  I  1863. 
should  be  of  opinion  that,  in  taking  the  account  in  that 
form,  there  would  be  a  balance  due  to  the  Plaintiff 
nearly  up  to  the  end  of  1853  and  the  beginning  of 
1854;  then  a  balance  against  him  to  an  amount  of 
something  like  1,500/.  to  2,000/.  for  the  five  following 
years,  and  then  a  balance  again  in  his  favour.  It  is 
not  material  for  my  purpose  whether  I  am  right  or  wrong 
in  that  view,  but  this  would  be  the  way  in  which  the 
account  would  be  taken,  and  what  was  due  on  the 
balance  of  that  account  would  be  added  to  or  set  off 
against  the  amount  of  principal  and  interest  due  on 
the  mortgage  debt. 

It  is  clear  that,  in  this  state  of  the  case,  I  cannot  treat 
this  as  a  mere  mortgage  suit  for  redemption,  as  I 
thought  at  one  time  that  I  must ;  but  I  am  clear  there 
were  dealings  and  transactions  between  these  parties 
other  than  and  distinct  from  the  mortgage :  I  cannot 
treat  it  as  a  simple  mortgage  account.  I  must  reserve 
further  consideration,  and  1  must  necessarily  reserve 
the  costs  until  the  hearing  on  further  consideration. 
I  must,  however,  take  the  whole  of  that  account,  and  it 
will  be  open  to  the  parties,  in  chambers,  to  give  any 
evidence  respecting  the  custom  of  merchants  or  the 
custom  of  bankers  in  regard  to  the  mode  in  which  this 
particular  account  ought  to  be  taken,  assuming  the 
whole  of  the  mortage  transactions  to  be  eliminated 
and  taken  out  of  it  There  will  be  a  balance  on  the 
mortgage  account  due  to  the  Defendants.  That  there 
will  be  a  balance  due  to  the  Plaintiff  on  the  other 
account  is  obvious,  this  will  have  to  be  set  off  against 
the  other;  should  there  be  any  disputed  items,  they 
must  be  gone  into  upon  taking  the  account. 

The  cases  which  have  been  referred  to  lead  to  the 

same 
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1863.  same  conclusion.  Not  only  in  Lord  Clancarty  v. 
Latouche  (a\  but  in  Rufford  v.  Bishop  (&),  the  Court 
expressly  stated,  that  when  a  deed  was  given  to  secure 
the  balance  of  a  bankers*  account,  as  it  might  vary  from 
time  to  time,  the  account  would  then  be  taken  on  that 
basis ;  but  not  if  it  were  a  mere  mortgage  security.  In 
Hehniker  v.  Wigg  (c),  the  security  was  a  bond  which 
was  silent  on  the  subject  of  accounts,  it  expressed  no 
purpose  further  than  that  it  was  to  secure  a  certain  sum, 
and  there  the  Court  was  of  opinion,  upon  the  dealings 
of  the  parties,  that  the  bond  was  given  to  secure  the 
balances  of  the  account  as  they  might  arise  from  time 
to  time.  All  these  cases  concur  as  to  the  principle  on 
which  the  account  should  be  taken. 

I  must,  therefore,  take  an  account  of  what  is  due  for 
principal,  interest  and  costs  on  the  several  mortgage 
securities,  and  I  must  also  take  an  account  of  all  other 
dealings  and  transactions  between  the  Plaintiffs  and 
Defendants,  and  in  taking  such  accounts,  I  must  ascer- 
tain what,  if  anything,  is  due  on  account  of  Mr.  Bowker^s 
bill  of  costs,  then  ascertain  the  balance  due  on  each  of 
such  accounts  and  set  off  the  one  against  the  other. 
Reserve  further  consideration  and  costs. 

(a)  1  Ball  4-  B.  428.  (c)  4  Q.  B.  792. 

(6)  5  Rums.  346. 
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HART  V.  TRIBE.    (No.  4.) 

Jan.  17. 

npHE  testator,  by  his  fifth  codicil,  bequeathed  to  his  A  testator  be- 

■*-      wife  Maria  4,000/.  «  to  be  used  for  her  oum  and  ^^"t  Si. 

the  children's  benefit  as  she  shall,  in  her  judgment  and  widow,  "to be 

...     -      ,    .  .       J     ,        .^       Ml    1      used  for  her 

conscience,  think  fit,  being  convinced  that  it  will  be  own  and  the 

disposed  of  conscientiously  and  properly  by  her  for  the  ^*^^I!°*'  i^ 

purposes  mentioned,  at  the  same  time  recommending  shall  in  her 

her  not  to  diminish  the  principal^  but  to  vest  it  in  ionfdence*" 

government  or  freehold  securities.'*  think  fit,  being 

convinced  that 
it  will  be  dis- 

The  testator  died  on  the  12th  of  October,  1851.  posed  of  con- 

scientiously 
and  properly 

The  C!ourt  on  a  former  occasion  (a)  had  decided  that  ^y  ^^"^  "^"^  '*"® 

^  ^  ^  ^  purposes  men- 

"  the  children "  referred  to  in  this  fifth  codicil  were  tioned,  recom- 
Emily,  who  was  the  testator's  daughter  by  his  wife  ™o?to*dfminish 

Maria^  and  Frederick  who  was  not.  the  principal." 

The  widow 
appointed 

The  Court,  on  a  subsequent  occasion  (J),  said,  "  this,  ^^^  ^api^  ^ 
'  ^  >  //  /  #  tween  the 

in  substance,  is  a  gift  to  her  for  life,  to  be  employed  in  children  veiy 

such  a  manner  as  she  shall  think  fit  for  the  benefit  of  i^^^^e^urt 

herself  and  the  children,  fairly  and  honestly  exercising  (one  child  op- 

that  discretion,  and  subject  to  that,  the  children  take  an  ^  part  with** 

interest  in  the  capital.    Accordingly,  what  I  propose  to  the  fund  or  to 

,         ,.  .    ,.  ,      .  ,         1     X       declare  the 

do  IS,  to  direct  that  this  sum  shall  be  invested,  and  that  right  during 

the  dividends  shall  be  paid  to  her  from  time  to  time,  the  life  of  the 

'^  widow, 

with  liberty  to  apply,  and  then  if  it  shall  turn  out  that 

any  one  of  the  children  is  really  neglected,  aud  that  she 

ought,  according  to  the  directions  contained  in  the  will, 

properly  to  do  something  for  the  benefit  of  that  child, 

an 

(a)  16  Beav,  510.  (6)  18  Btav,  219. 


Hart 
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an  application  may  be  made  to  me  and  I  shall  know 
how  to  deaKwith  it.  At  all  events,  there  will  be  liberty 
to  apply  during  the  life  of  the  widow  or  after  her  death, 
^'■■-  but  I  am  of  opinion,  that,  in  the  meantime,  the  interest 
arising  from  the  fund  must  be  paid  to  her,  to  be  disposed 
of  by  her,  as  she  in  her  judgment  and  conscience  thinks 
best  for  the  benefit  of  herself  and  the  children." 

The  widow  married  again  and  appointed  5002.  after 
her  decease,  to  Frederick  (who  was  not  her  child),  and 
the  remaining  3,600/.  to  her  own  daughter  Emily, 

On  a  subsequent  occasion  (a),  the  Court  directed  SOL 
a  year  to  be  allowed  for  Frederick  B.  Harfs  main- 
tenance. 

The  two  children  having  now  attained  twenty-one,  a 
petition  was  presented  for  payment  of  the  3,500/.  out  of 
Court 

Mr.  Hobhouse  and  Mr.  Cookson  in  support  of  the 
petition.  The  widow  claims  a  power  of  exclusive  ap- 
pointment by  deed  or  will.  It  is  put  at  her  ''  disposaF 
as  she  shall  think  fit.  As  in  Crockett  v.  Crockett  (ft), 
she  is  ''  either  a  trustee  with  a  large  discretion  as  to  the 
application  of  the  fund,  or  she  has  a  power  in  favor  of 
her  children,  subject  to  a  life  estate  in  herself."  In  Ward 
V.  Chrey  (c),  a  gift  to  a  lady  and  her  family  or  children 
was  held  to  give  her  a  life  interest  with  a  power  to 
appoint  to  the  children.  [  The  Master  of  the  Rolls  : 
I  do  not  know  how  I  arrived  at  that  conclusion.  I 
doubt  whether  she  has  any  power  of  appointment  except 

by 

(a)  19  Bern).  149.  (c)  26  Beav.  494. 

(6)  2  PA»/.561. 
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by  will.]     If  she  has  power  by  will  she  has  power  by       1863. 
deed;  Burrell  v.  Burrellip). 

Mr.  F.  White  and  Mr.  T.  E.  Lloyd,  contri,  for 
Frederick,  opposed  the  application.  They  said  that  the 
case  had  been  decided  on  a  former  occasion,  Hart  v. 
Tribe  (b),  and  that,  by  the  order  then  made,  the  fund  was 
carried  over  and  the  dividends  were  ordered  to  be  paid 
to  the  widow  for  life  with  liberty  to  apply  at  her  death. 
They  argued  that  the  discretionary  trust  could  not  be 
destroyed;  they  contested  the  validity  of  the  appoint- 
ment, and  submitted  that  this  application  was  therefore 
premature.  They  cited  Pride  v!  Fooks  (c);  Longmore 
y.  Elcum  (d);  Shovelton  v.  Shovelton  («);  Barnes  v. 
Grant  {f). 

Mr.  Martindale  for  John  Dyke  the  husband. 

Mr.  Hobhouse  in  reply. 


The  Master  of  the  Rolls. 

I  have  looked  at  the  cases  on  the  subject,  and  con-  Jtdy  10. 
sider  they  are  not  in  a  satisfactory  state,  and  that  must 
be  admitted.  In  the  view  I  take,  I  think  that  the 
meaning  of  the  testator  was  this :  that  this  lady  should 
have  no  power  to  dispose  of  any  part  of  the  capital 
during  her  life,  and  that  the  words  ''  recommending  her 
not  to  diminish  the  principal"  have  a  controlling  effect 
and  prohibit  her  dealing  with  it ;  but  the  interest  must  be 
used  for  her  own  and  the  children's  benefit  bona  fide 

during 

(a)  Amhl  660.  (rf)  2  Yo.  4-  C.  (C.  C)  363. 

<6)  18  Beav.  215.  (e)  Ante.p,  143. 

(c)  2  Beav.  430.  (J)  26  L.  J.  (CA.)  92. 
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dunDg  her  lifeUme.  I  shall  not  express  any  opinion  as 
to  whether  she  has  power  to  appoint  the  fund  between 
them,  or  whether  it  is  to  be  divided  between  them 
equally.  I  am  of  opinion  it  is  premature  to  express  any 
opinion  on  the  subject,  and  I  cannot  therefore  allow  any 
part  of  the  capital  of  the  fund  to  be  taken  out  of  Court. 


NESBITT  V.  BERRIDGR 
BUTLER  V.  BERRIDGE. 

Jan,  28,  29. 

A.  B.  sold  to  r\  ENERAL  Nesbitt,  by  his  will  dated  in  1844,  ap- 

interest  in  pointed  Mr.  Blake  and  Mr.  Blacklock  "  trustees 

possession  iq  tj^g  under-mentioned  property,  to  be  held  by  them  in 

mortgage  for  trust  for  his  SOU  Rat/  Nesbitt."     He  proceeds  thus : — 

^^^l^^^  *  "  My  son  is  to  receive,  by  quarterly  instalments,  90/. 

interest  in  two  per  annum  until  he  becomes  thirty-five  years  of  age,  and 

money.    The  ^'"^™  thence  100/.  per  annum  till  he  is  forty  years  of 

price  paid  for  age,  and  from  thence  160/.  per  annum  till  he  is  forty-five 
the  whole  was  -  ,  ^  i  «/%/>.  ..«   i 

75/.,  and         years  of  age,  and  from  thence  200/.  per  annum  till  he 

^*'**th  ^  n  ^^  ^^y  years  of  age,  and  on  his  arrival  at  the  age  of 
sold  it  for  125/.  sixty,  he  is  to  receive  the  whole  of  the  interest  arising 

tn   V     V    who 

within  three  ^^^^  ^V  prop^rty.     I  make  this  arrangement  in  conse- 

months  after-  quence  of  his  propensity  to  extravagance,  and  to  pre- 

wardssoldit  ^     ,   ,  .     ^  „•        .\      ,  V*        j        •  cu      J  u 

to  G.  H.  for  ^^n(  his  falling  mto  debt  and  rum.    •     .    Should  he 

550/.  The  jjg  before  his  brothers  the  property  is  then  to  be  divided 
value  of  the  *•  .      <r 

property  in       between  them, '  &c.   '^  A  part  of  my  property  is  in  India 

^frwft^m the  ®^°^^>  which,  at  my  death,  is  to  be  sold  out  and  placed 
mortgage)  was  in  their  joint  names  in  the  £3  per  Cent  Consols, 
the  property  together  with  any  other  property  I  may  die  possessed 
in  reversion  of, 

312/.    The 
purchase  was 

set  aside  as  against  G.  H.  (who  was  held  to  have  notice),  on  the  ground  of  its  being  a 
purchase  of  a  reversion  at  an  undervalue. 
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of.  I  have  also  some  reversionary  property  due  to  me 
on  the  death  of  Mrs.  Sambrooke  and  Samuel  Wooley : 
from  the  former  (who  is  forty-seven  years  of  age), 
lj666/.,  and  from  the  latter  (now  forty-eight  years  of 
age)>  700/./'  &c.  &c.  **  Should  my  son  Ray  marry  and 
have  children,  my  property  is  then,  at  his  death,  to  be 
divided  amongst  them.  But  in  default  of  his  children 
it  is  to  go  to  his  brothers." 

The  testator  died  in  1844,  and  his  will  was  proved  by 
his  widow  and  sole  executrix.  She  got  in  the  personal 
estate,  and  thereout  purchased  the  sum  of  3,9782.  4«. 
Consols,  in  the  names  of  the  two  trustees ;  but  the  two 
reversionary  sums  still  remained  outstanding. 

At  the  testator's  death,  his  son  (the  Plaintiff)  was  be- 
tween thirty-four  and  thirty-five  years  of  age.  In  1854 
and  1855  he  effected  policies  in  the  Clerical,  &c.,  So- 
ciety for  700/.,  and  in  the  Medical,  &c.,  Society  for 
200/.  By  indentures  of  the  1st  of  January  and  the 
19th  of  November,  1855,  he  assigned  his  interest  in  the 
3,978/.  4s,,  together  with  the  two  policies,  to  Miss 
Jackson,  by  way  of  mortgage  for  securing  800/.,  and  he 
covenanted  to  keep  up  the  policies. 

The  Plaintiff  afterwards  got  into  embarrassed  circum- 
stances. He  was  introduced  to  Mr.  Daniel,  a  solicitor, 
who  undertook  to  obtain  a  loan  for  him.  Mr.  Daniel 
introduced  him  to  Simon  Abraham  Kisch,  his  articled 
clerk,  who  made  him  small  advances,  and  ultimately,  on 
the  10th  of  December,  1856,  Kisch  agreed  to  purchase 
from  the  Plaintiff  his  interest  in  the  annuity  of 
113/.  13«.  6d.  (subject  to  the  mortgages  to  Miss  Jackson) 
and  his  expectant  interest  in  the  two  reversions,  together 
with  his  interest  in  the  two  policies,  for  the  sum  of  75/. 

Two 
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Two  months  afterwards,  Kisch  sold  the  property  to 
Mr.  Bunyard  for  125/.,  and  by  a  deed,  dated  the  7th  of 
January^  1857,  in  consideration  of  75/.  paid  to  the 
Plaintiff  by  Bunyardy  and  of  502.  paid  by  him  to  Kisch, 
the  Plaintiff  and  Kisch  assigned  the  property  to  JSun- 
yard. 

Bunyard  allowed  the  two  policies  of  800/.  and  200/. 
to  drop,  and  on  the  5th  of  January ,  1859,  he  effected  a 
policy  in  the  Anchor  Company,  on  the  Plaintifi**s  life, 
for  1,200/.,  which  Miss  Jachson  agreed  to  accept  in  lieu 
of  the  two  other  policies. 

Afterwards,  Miss  Rogers  (now  Mrs.  Berridge)  pur- 
chased the  annuity,  the  reversionary  interest  and  the 
new  policy  (subject  to  the  mortgage)  for  550/.,  and  the 
same  were  conveyed  to  her  by  Bunyard,  by  an  indenture 
dated  the  21st  of  March,  1857,  and  she  thereby  cove- 
nanted to  pay  Miss  Jachson^ s  mortgage. 

Miss  Rogers  afterwards  paid  off  Miss  Jajcksoiis  mort- 
gage and  obtained  a  transfer  of  the  security  and  of  the 
policy  for  1,200/. 


The  testator's  son  filed  this  bill  in  1860  to  set  aside 
the  purchase  as  against  all  parties.  The  bill  was 
amended  several  times ;  but  ultimately  the  Defendants 
were  Berridge  and  wife,  Kisch,  Bunyard  and  Cave 
(who  had  negociated  the  purchase  from  Bunyard,  and 
had  received  one-half  the  profit).  NeshitCs  bill  did  not 
claim  the  policy  of  1,200/. 

In  September,  1861,  the  Plaintiff  died,  and  the  amount 
due  on  the  policy  was  received,  after  which,  the  executor 
of  the  original  Plaintiff  filed  a  supplemental  bill,  claim- 
ing the  produce  of  the  policy  for  1,200/. 

The 
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The  two  causes  now  came  on  for  bearing. 

The  Defendants  gave  no  evidence  as  to  the  value; 
but  the  Plaintiff  produced  the  affidavit  of  Mr.  Broione, 
the  actuary  of  an  insurance  company,  who  valued  the 
annuity  from  the  8,9782.  Consols  at  1,331/.,  and  the 
reversionary  interest  in  the  1,666/.  and  700/.  at  312/. 

Mr.  Lhyd  and  Mr.  Birkbeck  for  the  Plaintiff.  A 
substantial  part  of  the  property  purchased  was  a  rever- 
sionary interest,  and  therefore  the  purchaser  is  bound 
to  shew  that  he  gave  full  value  for  it;  Edwards  v. 
Burt  (a) ;  Bromley  v.  Smith  (i).  Far  from  doing  so, 
it  is  shewn  that  the  purchase  was  made  at  a  gross 
undervalue,  even  if  the  whole  purchase-money  be  attri- 
buted to  the  reversionary  interest.  The  purchase,  there- 
fore, cannot  stand. 

Secondly,  the  purchase  was  made  by  KUch,  a  clerk 
of  the  Plaintiff's  solicitor,  who  stood  in  such  a  fiduciary 
relation  towards  the  vendor  as  to  preclude  his  pur- 
chasing ;  Ex  parte  James  (c) ;  Hobday  v.  Peters  {d) ; 
and  the  transaction  was  tainted  with  fraud. 


Thirdly,  the  purchasers  from  Kisch  had  notice  either 
absolute  or  constructive,  and,  as  purchasers  of  a  chose 
in  action,  they  took  only  the  interest  of  their  assignors 
and  stood  in  their  place ;  Cochell  v.  Taylor  {e) ;  Parher 
V.  Clarhe  (/).  They  were  bound  to  make  due  inqui- 
ries; Mangles  y.  Dixon  {g);  and  are  affected  with  the 
notice  which  they  would  certainly  have  received  if  they 
had  made  due  inquiries. 

Mr. 


(fl)  2  De  O.,  M.  ^  G.  56. 
(6)  26  Beev.  644. 
(c)  8  Vet.  345. 
{d)  28  Beav.  349. 


(0  15  Beao.  118. 
if)  30  Beav.  54. 
(g)  ZH.o/L.  Cat.  102. 
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Mr.  Hoblunue  and  Mr.  DieHtuon  for  Mr.  and  Mrs. 
Serridge.  This  was  substantially  a  purchase  of  a  life 
interest  in  possession,  and  nothing  was  ever  received 
from  the  reversionary  life  interest  which  failed  upon  the 
death  of  Mr.  NesbitL  This  is  not  such  an  interest  as 
comes  within  the  doctrine  applicable  to  purchases  of 
reversionary  interests;  fVardle  v.  Carter {a)f  and  see 
The  Earl  ofPortmare  v.  Taylor  {b).  Secondly,  Daniel 
was  not  the  Plaintiff's  solicitor,  but  his  real  adviser  was 
a  Mr.  Daly.  Thirdly,  these  Defendants  are  purchasers 
of  this  property  for  valuable  consideration  without 
notice. 


Mr.  JesieU  and  Mr.  Hardinge  for  Kisehj  argued,  that 
he  had  improperly  been  made  a  party.  That  the  bill 
was  demurrable  as  to  him,  but  that  the  charges  of  fraud 
had  rendered  it  necessary  for  him  to  answer  the  bill 
and  to  displace  them ;  Le  Texier  v.  The  Margravine 
of  Anspach(c);  Bowles  v.  Stewart  (d);  Marshall  v. 
Sladden  (e). 

Mr.  J.  W.  De  L.  Giffard  for  Bvnyard. 

Mr.  Martin  for  Cave. 

Mr.  Lloyd  in  reply. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  this  transaction  is  really  a  pur- 
chase of  a  reversionary  interest,  and  that  it  cannot 
stand.  It  is  true  that  it  is  a  purchase  of  a  reversionary 
interest  mixed  up  with  the  purchase  of  something  else 

in 


(fl)  7  Sim.  490. 

(b)  4  Sim.  182. 

(c)  15  Ves.p,  164. 


id)  1  &A.4  Lef.p,  227. 
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in  possession^  bnt  it  is  a  distinct  purchase  of  Nesbitfs 
re?ersionary  interest  in  two  sums^  one  of  1,666/.^  another 
of  700/.^  one  expectant  on  the  decease  of  Mr.  &im- 
hroohe  and  the  other  of  Samuel  Woolley.  It  is  true, 
also,  that  it  was  a  purchase  of  a  life  interest  only  in 
these  sums ;  but  it  would  be  a  new  doctrine  to  me  to 
hold,  that  the  rule  as  to  purchases  of  reversions  is  not 
equally  applicable  to  the  purchase  of  a  reversionary  life 
interest  as  to  the  reversion  of  the  capital  sum.  I  appre- 
hend that  it  is  the  duty  of  a  purchaser  of  a  reversionary 
life  interest  in  a  fund  to  shew  that  he  gave  the  full  value 
for  it,  that  is,  the  burden  of  proof  is  on  such  purchaser. 
It  is  unnecessary  to  go  into  the  question  of  whether  this 
Court  would  set  aside  a  deed  partially  and  not  wholly, 
that  question  does  not  arise  where  the  purchase-money 
is  not  apportioned  between  the  reversion  and  the  annuity 
in  possession,  but  consists  of  one  gross  sum  paid  for  the 
whole. 


1863. 


The  question  which  I  have  therefore  to  consider  is, 
whether  76/.  was  a  full  and  adequate  sum  for  the 
purchase,  and  the  burden  of  proof  being  on  the  Defend- 
ants, they  have  gone  into  no  evidence  on  the  subject. 
But  there  is  the  evidence  of  Mr.  Broum^  who  values  the 
reversion  alone  at  312/.  It  is  true  that  the  reversion 
has  produced  nothing,  because  Mr.  Neshitt^  although 
eleven  or  twelve  years  younger  than  the  tenants  for  life 
in  possession,  died  before  them.  But  subsequent  events 
cannot  substantially  affect  the  case;  the  Court  must 
look  at  the  value  at  the  time  of  the  purchase,  and  I 
have  only  to  consider  the  value  at  that  time. 


My  experience  in  all  cases  of  experts,  surveyors  and 
actuaries  certainly  is,  that  they  always,  and  probably 
unavoidably,  give  the  evidence  favourably  to  the  parties 

who 
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who  employ  them,  and  therefore  I  must  assume  that 
Mr.  Brown's  is  a  high  valuation.  But  I  have  the 
strongest  possible  proofs  in  this  case,  that  the  property 
was  sold  at  an  undervalue,  for  a  few  days  after  Mr. 
Kisch  gets  an  advance  of  50/.  on  his  bargain,  which 
was  751.  It  is  true  that  50/.  is  not  a  large  sum,  but 
relative  to  the  price  given  it  is  a  considerable  increase, 
being  two-thirds  of  the  price.  I  have  also  the  fact  that 
Mrs.  Berridge  was  induced  to  give  660/.  for  the  very 
same  thing  within  the  space  of  three  months  afterwards; 
whether  she  did  or  did  not  give  much  more  than  it  was 
worth  is  another  question  which  I  do  not  now  go  into ; 
nevertheless  I  must  admit,  from  the  whole  of  the 
evidence  before  me,  that  she  gave  a  very  high  price  for 
it  But  it  is  obvious  it  was  worth  more  than  76/.,  and 
there  is  no  possible  mode  of  treating  it,  by  which  it 
does  not  appear  to  be  worth  more,  nay,  much  more 
than  the  76/.  given  for  it  Miss  Rogers^  1  allow,  knew 
very  little  about  the  law  relating  to  transactions  of 
this  kind  ;  but  ignorantia  legis  neminem  excusat  is  a 
maxim  of  law  essential  to  the  due  administration  of 
justice.  She  had  her  solicitor  and  counsel  to  advise 
her,  and  she  must  be  bound.  She  knew  from  the  deed 
of  the  10th  of  December,  1856,  that  the  Plaintiff  had 
sold  this  reversion  and  the  annuity  for  76/.,  that  Mr. 
BunyardYi^A  given  125/.  for  it  on  the  7th  of  January , 
1867,  and  that  she  herself  was  about  to  give  660/.  in 
the  month  of  March  following.  It  is  obvious  that  this 
was  distinct  notice  that  it  had  been  sold  at  an  under- 
value, the  value  being  what  it  would  fetch  in  the 
market.  This  lady  thought  that  its  value  was  660/. 
and  she  was  willing  to  give  that  sum  for  it  She  was 
bound  to  know  what  the  law  was,  and  that  the 
agreement  for  the  assignment  by  the  Plaintiff  was  worth 
nothing  except  as  a  security  for  the  money  advanced. 
The  result  is,  that  she  bought  this  property  with  her  eyes 

open, 
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open^  knowing  that  an  inadequate  price  had  been 
originally  given  for  it,  and  therefore  she  can  only  hold 
it  as  a  security. 

If  the  matter  rested  there  I  should  follow  the  case  of 
Forsier  v.  Roberts  (a),  and  give  no  costs  on  either  side ; 
but  considering  the  offer  before  suit,  which  was  refused, 
I  think  that  the  costs  up  to  the  hearing  must  follow  the 
event.  The  Defendants,  Berridge  and  wife,  must  pay 
the  costs  of  this  suit  up  to  and  including  the  hearing  ; 
but  they  must  have  their  costs  of  the  suit,  as  far  as  such 
costs  have  been  increased  by  making  Kisch,  Bunyard 
and  Cave  parties. 
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His  Honor  next  considered  the  case  of  Kisch,  Bun- 
yard  and  Cave,  and  he  held  that  the  bill  must  be  dis- 
missed as  against  them,  but  without  costs. 

The  supplemental  bill  appears  to  me  to  be  wholly 
unnecessary,  and  I  think  it  must  be  dismissed  with  costs 
against  all  the  Defendants. 

(a)  29  Bean.  467. 


Note. — Another  important  question  was,  whether  the  Plaintiff  was 
entitled  to  the  produce  of  the  policy  for  1,200/.  The  Master  of  the 
Rolls  thought  that  the  rights  were  correlative,  and  that  a  person  could 
have  no  right  to  the  produce  of  a  policy  who  was  under  no  obligation 
to  pay  the  premiums.  Upon  appeal,  the  Lord  Chancellor  (Lord  West- 
bury)  took  a  different  view  of  the  case,  as  to  this  point.  See  10  Jur, 
53. 
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Feb,  11, 12.  DOWNES  V.  JENNINGS. 

March  17. 

A  settlement,  HpHIS  suit  was  instituted  by  Mr.  Downes  to  set  aside 
woman  pend-  *  ^^®^  executed  by  bis  wife  shortly  before  her 

ing  an  engage-  marriage  with  the  Plaintiff,  on  the  ground  that  it  was  a 
ment  and  _       ,         ,  .  •     i    •   i 

seven  weeks      fraud  on  his  marital  rights, 
before  her 

whhoufihe  The    facts   were   these :— In   June,    1849,    Thomas 

knowledge  of  Bygrave,  by  his  will,  gave  an  annuity  of  70Z.  to  Fanny 
husband,  and  Marshall,  the  widow  of  an  adopted  son,  for  her  separate 
in  favor  of  uj,g  f^j.  jjfg^  without  power  of  anticipation,  with  a  proviso, 
whom  she  was  by  which  the  testator  reduced  the  annuity  to  40/.,  in 
amoral  tiL^^  case  jPanny  ilfarsAaZ/  should  marry  during  the  life  of 

to  provide,        the  testator's  wife, 
was  set  aside 
as  a  fraud  on 

the  husband's       The  testator  died  in  1862. 
marital  right. 
A  delay  of 

l^haf/after"^  i^anwy  Marshall  and  the  Plaintiff  had  previously  be- 
knowledge  in  come  attached  to  each  other,  but,  as  their  means  were 
ceedings^to  set  °^^  large,  they  determined  to  live  together  as  husband 
aside  a  deed  and  wife,  and  to  delay  the  solemnization  of  their  mar- 
the  marital       riage  until  after  the  death  of  Mrs.  By  grave,  the  testator's 

rights,  held        widow, 
not  sufficient 
to  deprive  the 

riSiSrdie^f!"     '^^®  ^^^^^  ^^®^  ^^  *^®  26th  October,  1867. 

Assuming 
V.  Jfa«A<tM         ^^^  upwards  of  a  year  and  a  half,  the  Plaintiff  and 

(1  Vem.  408)  Mrs.  Marshall  did  not  think  fit  to  marry,  and  during 

the  settlement      ,  o   i         •  i        i.      i  tt 

was  made         the  greater  part  of  that  time  they  lived  apart.   However, 

after  the  treaty  ^^  ^jjg  g^j^  q{  jjfay,  1859,  their  marriage  was  solemnized, 
fur  marriage,  ^ »  *  o 

it  is  difficult  .      Previously 

to  reconcile  it 

with  Lord  Thurhw's  observations  in  Strathmore  v.  B<nvet  (1  Vet.jun,  28). 
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Previously  to  this  marriage  Mrs.  Marshall  was  pos- 
sessed of  a  leasehold  house  in  Bloomsbury  Square, 
having,  in  the  month  of  March^  1859,  seventy-seven 
years  and  four  months  unexpired.  The  ground  rent  Jpnuimos. 
was  34^  per  annum,  and  the  improved  rent,  in  March, 
1859,  was  1402.  per  annum ;  leaving  a  net  rent  of  106/. 
per  annum. 

On  the  22nd  of  March,  1859  (about  seven  weeks  be- 
fore her  marriage),  Mrs.  Marshall  executed  a  settlement 
of  this  house,  which  was  to  the  following  effect: — By 
it,  Mrs.  Marshall  assigned  the  premises,  with  the  appur- 
tenances, for  the  residue  of  the  I^se,  to  the  Defendants, 
Mr.  Jennings  (her  son-in-law)  and  Mr.  Wheatly  (her 
brother),  their  executors,  administrators  and  assigns,  in 
trust  to  pay  the  ground  rent,  keep  the  premises  in  repair 
and  insured  against  fire,  and  observe  the  covenants  in 
the  lease,  and  subject  thereto,  to  pay  the  surplus  rents 
to  Mrs.  Marshall  for  her  life,  for  her  separate  use,  with- 
out powers  of  anticipation ;  and  after  her  decease,  to  pay 
20Z.  per  annum  to  Mrs.  Wheatly  (the  mother  of  Mrs. 
Marshall) ;  then  to  pay  an  annuity  of  50Z.  per  annum 
for  the  maintenance  and  education  of  Jane  Marshall 
(the  putative  daughter  of  Mrs.  Marshall  and  the  Plain- 
tiff) ;  to  be  increased  to  70Z.  per  annum  on  the  decease 
of  Mrs.  Wheatly,  and  on  her  attaining  twenty-one  or 
marrying,  for  her  sole  and  separate  use,  without  power 
of  anticipation,  with  a  power  to  her  to/  appoint  it  by 
will;  and  after  this  to  pay  and  apply  the  residue  of  the 
rents  of  the  house  towards  the  maintenance  and  educa- 
tion of  the  son  of  Mr.  Jennings  by  Kezia  his  wife  (who 
was  the  daughter  of  Mrs.  Marshall),  notwithstanding 
his  father  should  be  of  full  ability  to  maintain  and  edu- 
cate him ;  and  if  the  son  died  under  twenty-one,  then 
in  trust  for  all  and  every  other  the  children  of  Mrs. 
Jennings,  to  vest  absolutely  in  the  sons  at  twenty-one, 
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1863.  AQcl  the  daughters  at  twenty-one  or  marriage,  with 
power  to  the  trustees  to  apply  the  surplus  rents,  during 
their  minority,  for  their  maintenance  and  education,  not- 
Jenningb.  withstanding  their  father  should  be  of  ability  to  maintain 
and  educate  them.  And  in  case  there  should  be  no 
child  of  Mrs.  Jennings  who  should  attain  a  vested  in- 
terest, then  (together  with  the  annuity  of  70/.)  for  Jane 
Marshall,  and  in  case  that  annuity  or  any  portion  of  it 
should  fail,  then  in  trust  for  Mrs.  Jennings,  for  her  ab- 
solute use  and  benefit.  But  if  she  should  be  dead,  then 
in  trust  to  sell  the  premises  and  to  divide  the  proceeds 
equally  among  the  seven  brothers  and  sisters  of  Mrs. 
Marshall,  by  name. 

The  Court  was  of  opinion,  on  the  evidence,  that  the 
Plaintiff  was  ignorant,  until  ailer  his  marriage,  of  the 
fact  that  any  such  settlement  had  been  executed ;  he 
knew  it,  however,  in  August,  1869.  This  bill  was  filed 
in  January,  1862,  against  Mrs.  Downes  and  the  parties 
interested  under  the  settlement  of  March,  1859,  and  it 
prayed  a  declaration  that  the  settlement  was  a  fraud  on 
the  Plaintiff's  marital  right,  and  that  it  might  be  de- 
livered up  to  be  cancelled. 

Mr.  Selwyn  and  Mr.  Elderton,  for  the  Plaintiff, 
argued,  that  as  the  settlement  had  been  made  pending 
an  existing  engagement  to  marry,  and  without  the 
knowledge  of  the  intended  husband,  it  was  a  fraud  on 
his  marital  rights  and  could  not  stand ;  Carleton  v.  The 
Earl  of  Dorset  {a);  The  Countess  of  Strathmore  v. 
Bowes  {b)',  England  v.  Downs  {c);  Goddardr,  Snow(d); 
Taylor  v.  Pugh  (e). 

Mr. 

(a)  2  Fern.  17.  (c)  2  Beav,  522. 

(6)  2  Bro.  C.  C.  345;  1  Vet.  (</)  1  Rust.  485. 

22 ;  2  Cox,  28,  and  6  Bro.  P.  C.  ie)  1  Hare,  608. 
427. 


CASES  IN  CHANCERY. 


293 


Mr.  BaggaUay  and  Mr.  Nugent,  for  Mrs.  Doumes. 

Mr.  Llogd  and  Mr.  Shebbeare,  for  the  other  De- 
fendants who  claimed  interests  in  the  property  under 
the  settlement^  argued,  first,  that  no  engagement  of 
marriage  existed  between  Mr.  and  Mrs.  Downes  at  the 
date  of  the  settlement,  it  having  been  previously  broken 
off,  and  that  therefore  there  coald  be  no  fraud  on  the 
Plaintiff's  marital  right  Secondly,  that  fraud,  as 
applied  to  cases  of  this  nature,  consisted  in  the  wife's 
falsely  holding  out  that  her  estate  was  unfettered,  and 
that  this  Court  would  not  interfere  with  a  proper  settle- 
men(  made  prior  to  the  marriage.  Thirdly,  that  the 
delay  in  instituting  the  suit  constituted  a  bar  to  equitable 
relief;  St.  George  v.  Wake  {a)  i  De  Manneville  v.  Cromp^ 
ton  (fi). 


1863. 

DOWMKS 
JsNMIMOf. 


Mr.  Elderton  in  reply. 


The  Master  of  the  Rolls. 

The  first  question  is  one  of  fact,  viz.  whether  this 
settlement  was  executed  in  contemplation  of  the 
marriage,  which  was  solemnized  seven  weeks  after- 
wards ?  If  this  be  answered  in  the  affirmative,  then 
arises  the  second  question,  which  is  one  of  law,  viz. 
whether,  having  regard  to  the  contents  of  this  settle- 
ment, it  can  properly  be  considered  to  be  one  in  fraud 
of  the  marital  right.  If  this  also  should  be  decided  in 
favor  of  the  Plaintiff,  then  the  time  suffered  by  him  to 
elapse  before  filing  the  bill  remains  to  be  considered. 


March  17. 


The  first  question  depends,  in  my  opinion,  on  whether 

the 
(a)  1  MyL  i  K.  610.  (6)  1  Va.  i  B,  354. 
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1863.  the  evidence  establishes,  firsti  that  the  Plaintiff  and 
Mrs.  Marshall  were  ever  engaged  to  marry  previous  to 
their  actual  marriage;  secondly,  whether,  if  they  were, 
this  engagement,  or  rather  an  active  intention  on  their 
part  to  marry,  was  subsisting  at  the  time  when  this  set- 
tlement was  executed;  and,  thirdly,  whether,  when  this 
settlement  was  executed,  the  intended  marriage  was 
then  settled  to  take  place  immediately  or  within  some 
short  space  from  that  time. 

That  they  were  originally  engaged  in  1852  and  in- 
tended to  marry  at  some  subsequent  time  is,  I  think, 
conclusively  established  by  the  evidence,  and  indeed  is 
hardly  contested  on  the  other  side.  Whether  that  en- 
gagement was  subsisting  in  March,  1859,  or  had  been 
broken  off  by  mutual  consent,  is  a  question  of  more 
doubt.  I  think  the  result  of  the  evidence  is,  that  they 
continued  to  live  together  till  the  end  of  1856;  that 
they  then  separated,  and  that,  though  the  Plaintiff 
occasionally  visited  Mrs.  Marshall,  she  was,  in  October, 
1857,  when  Mrs.  Bygrave  died,  living  alone,  and  that 
she  continued  to  do  so  till  the  end  of  1858,  but  that  the 
Plaintiff  frequently  visited  her. 

I  think,  on  the  whole  of  the  evidence,  that  the 
engagement  was  never  broken  off,  and  that  at  the  time 
of  the  settlement  in  March,  1859,  Mrs.  Downes,  then 
Mrs.  Marshall,  was  aware  that  she  could  induce  the 
Plaintiff  to  perform  his  engagement,  and  that  she  in- 
tended to  do  so  when  the  settlement  was  executed. 
I  have  looked,  in  vain  in  the  evidence,  for  any  reason  to 
explain  why  this  settlement  was  prepared  and  executed 
at  that  time  (just  seven  weeks  before  the  marriage) 
beyond  the  belief  and  expectation,  on  the  part  of  herself 
and  entertained  by  her  relations,  that  the  marriage  was 
about  to  take  place ;  and  I  think  also,  on  the  evidence, 

that 
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that  she  was  indaced  to  execute  the  settlement  by  her 
relations,  in  order  to  protect  her  against  the  possibility 
of  her  husband,  the  Piaintiffy  disposing  of  her  property. 

If  I  am  right  in  this  conclusion  of  fact,  then  the 
question  of  law  arises,  whether,  having  regard  to  the 
contents  of  the  settlement,  it  is  one  which  can  be 
allowed  to  stand,  and  1  am  of  opinion  it  cannot 

The  greatest  length  any  case  has  gone,  that  I  am 
aware  of,  is  the  case  of  Hunt  v.  Matthews  (a),  where 
a  widow,  before  her  second  marriage,  assigned  the 
greatest  part  of  her  estate  as  a  provision  for  her  children 
by  the  first  marriage.  In  that  case,  the  Court  held, 
that  she  was  justified  in  providing  for  such  children 
before  she  placed  herself  under  the  power  of  a  second 
husband.  Assuming  that,  in  that  case,  the  settlement 
was  made  after  the  treaty  for  marriage,  it  is  difficult  to 
reconcile  it  with  Lord  Thurlou/s  observations  in  Strath- 
more  V.  Bowes  (b).  But,  even  in  that  case,  the  settlement 
was  confined  to  the  children  of  the  first  marriage,  who 
were  unprovided  for. 

But  the  settlement  before  me  cannot  be  treated  in  so 
favorable  a  light.  By  this  deed,  present  and  contingent 
benefits  are  given  to  persons  whom  she  was  not  bound 
to  benefit  by  any  legal  or  moral  tie.  As  far  as  it 
appears,  Mrs.  Marshall  had  only  one  child  by  her  first 
marriage,  who  was  already  provided  for  by  marriage 
with  the  Defendant  Jennings;  the  settlement  in  fiivor 
of  her  mother  and  of  her  putative  daughter,  though 
proper  to  be  done  under  ordinary  circumstances,  could 
not  be  supported   as  against  her  second  husband,  if 

done 

(fl)  1  Ffm.  408.  (6)  1  Ve9.  }un,2^,  and  tit  Cot- 

ton V.  King,  2  P.  W.  360. 


DoWNBI 
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1863.  ^o^^  without  his  knowledge.  But  what  is  still  less 
favorable  to  the  Defendants  is,  that  under  the  provisions 
of  this  settlement,  Mr.  Jennings  derives  a  considerable 
Jenninob.  personal  advantage,  that  is  not  considerable  in  itself, 
being  only  25/.  per  annum,  but  considerable  having 
regard  to  the  property  settled,  inasmuch  as  it  amounts 
o  one-third  of  the  net  income  of  the  whole  property 
settled,  and  which  one-third  is  to  be  paid  to  him,  on 
the  death  of  Mrs.  Downes,  for  the  support  of  his 
children,  whether  he  be  or  be  not  of  ability  to  main- 
tain them ;  and  if  they  should  all  fail,  he  takes  it  abso- 
lutely, for  it  is  given  to  his  wife  unfettered  by  any 
restraint.  It  is  to  be  observed  also,  that  the  settlement 
does  not  give  any  control  over  her  property  to  Mrs. 
Downes  herself,  so  that  she  could  not,  by  will,  dispose 
of  any  portion  of  it.  If  the  paragraph  1 1  in  the  Plain- 
tiff's affidavit  be  correct,  and  the  Court  should  give 
credence  to  it,  and  it  is  not  contradicted  by  the  only 
person  who  could  contradict  it,  viz.,  Mrs.  Downes  her- 
self, it  is  impossible  that  this  settlement  can  be  main- 
tained against  the  husband,  unless  he  had  been  informed 
of  it  previously  to  his  marriage.  It  is  true,  that  two 
witnesses  declare  that  he  told  them  that  he  knew  of  it 
before  his  marriage ;  but  this  he  expressly  denies. 

I  have  frequently  expressed  my  sense  of  the  danger 
which  the  Court  would  incur,  if  it  trusted  to  the  bare 
representation  of  one  or  more  witnesses,  who  allege 
the  Plaintiff  told  them  that  he  was  not  entitled  to  the 
relief  he  seeks  to  enforce,  such  representation  not  being 
supported  by  any  corroborative  evidence  or  circum- 
stance. 

In  this  case,  I  am  obliged  to  follow  the  rule  I  have 
laid  down  in  such  cases,  for  here,  not  only  is  there  no 
corroborative  testimony,  but  the  probabilities  are  strongly 

against 
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against  the  evidence.  If  the  Plaintiff  knew  of  the  1863. 
settlement,  it  must  have  been  because  some  one  had 
informed  him  of  it ;  who  that  person  was  is  not  sug- 
gested, the  only  persons  who  could  have  done  so  were 
the  Defendants,  the  solicitors  employed  in  preparing 
the  instrument,  or  one  of  his  clerks,  but  no  one  is 
brought  forward  to  say  that  he  gave  him  any  information 
on  the  subject,  and  the  whole  transaction  bears  the 
impress  of  having  been  made  in  order  to  guard  against 
his  power  over  the  property  of  Mrs.  Marshall^  which 
makes  it  improbable  that  it  should  have  been  com- 
municated to  him. 

I  must  therefore,  on  the  evidence,  come  to  the  con- 
clusion that  be  was  wholly  ignorant  of  the  settlement 
until  after  the  marriage  had  been  solemnized. 

I  am  also  of  opinion  that  the  engagement  for  the 
marriage  had  never  been  broken  off,  and  that  the  Plain- 
tiff believed  that,  when  he  became  her  husband,  this 
property  of  his  intended  wife  would  enable  him  to 
support  her,  and  that  both  the  Plaintiff  and  his  present 
wife,  in  March^  1859,  at  the  time  when  the  settlement 
was  executed,  contemplated  a  speedy  realisation  of  that 
engagement.  If  this  be  correct,  then  the  settlement 
was,  in  my  opinion,  a  fraud  on  his  marital  rights,  and 
one  which  could  not  be  sustained  if  speedy  steps  had 
been  taken  to  set  it  aside. 

The  Plaintiff,  however,  knew  of  it  in  Avgust^  1869, 
and  did  not  file  his  bill  until  January^  1862,  nearly  two 
years  and  a  half  afterwards.  But,  without  adverting  to 
the  circumstances  which  are  alleged  in  order  to  excuse 
this  delay,  I  think  that,  in  the  present  case,  this  delay 
will  not  disentitle  the  Plaintiff  to  the  relief  he  asks.  It  is 
not  suggested  that  any  loss  of  evidence,  material  for 

the 
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the  decision  of  this  case,  has  occurred,  by  reason  of  this 
delay,  and  in  my  opinion  this  Court  would  be  pushing  to 
an  extreme  length  the  principle  on  which  it  acts,  where 
delay  is  held  to  depriye  a  Plaintiff  of  the  relief  he 
would  otherwise  be  entitled  to,  if,  in  a  case  of  this 
character  and  where  time  does  not  place  the  parties  in 
a  different  position,  it  were  to  refuse  to  aid  the  husband, 
who  had  not  instituted  proceedings  until  January^  1862, 
to  set  aside  the  deed  known  first  in  1859. 


Upon  the  whole  of  this  case,  I  am  of  opinion  that  the 
Plaintiff  is  entitled  to  the  relief  he  asks ;  but  I  under- 
stand both  the  husband  and  the  wife  desire  that  a 
settlement  should  be  made  by  the  Court  of  this 
property.  If  this  be  so,  I  can  save  them  the  expense 
of  a  deed  by  declaring  the  trusts  of  it  at  once  by  this 
order. 

The  costs  must  follow  the  event. 


Note. — See  al$o  Griggs  ▼.  Staplee,  2  De  O.  Sf  Sm.  572 ;  WrUrUy 
T.  Swainton,  3  De  G.^  Sm,  458 ;  LewelUn  v.  Cobbotd,  1  Sm.  4r  Giff. 
376;  Loader  ▼.  Clarke,  2  Mac.  4*  G.  382;  Grazebrook  y.  Fercivalf 
14  Jur.  (O.  S,)  1103. 
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ELLICE  V.  ROUPELL.    (No.  1.) 

Feb.  26,  27. 
rpHIS  was  a  bill  to  perpetuate  testimony,  filed  by  Principles  and 
■^      two  gentlemen  named  Ellice  and  Manners  Sutton  ^jng  to^Jw-*" 

against  Richard  Roupell  and  Sarah  RoupelL  petuate  testi- 

mony  stated. 
The  Plain- 

The  bill  alleged,  that  Richard  Palmer  Roupell  (de-  ^}^  ^^^  "3''" 
^  *  to  perpetuate 

ceased)  was  seised  in  fee  of  the  Roupell  Park  estate,  testimony,  on 

and   that  by  an  indenture  of  the  26th  of  September,  IJJ^t^^mat. 

1853,  and  made  between  R.  P.  Roupell  and  Sarah  his  ten  in  dispute 

wife  of  the  one  part  and  William  Roupell  their  son  of  fendants  could 

the  other  part,  R.  P.  Roupell  and   his  wife,  in  con-  not  then  be 

made  the  sub- 
sideration  of  natural  love,  conveyed  the  Roupell  Park  ject  of  judicial 

estate  to  William  Roupell  in  fee.     It  alleged  that  this  ThrD^fe^Ild ' 
deed  was  executed  by  R.  P.  Roupell  and  his  wife,  and  ants  answered, 
was  attested  by  Alfred  Douglas  Harwood,  and  that  it  Jiffgihen 
was  duly  acknowledged  by  Mrs.  Roupell  before  Mr.  amended  the 
T     *•       ^ir       ^  biUinira- 

Justice  Talfourd.  material  mat- 

ters.   The 

Defendants 

William  Roupell  afterwards  mortgaged  the  estate  for  then  pleaded, 

100,000/.,   and  the  mortgages  became  vested  in  the  l^Vwe",  Ae^'' 
Plaintiffs,  who,  in  February^  1862,  entered  into  pos-  Plaintiffs  had 

session  of  the  estate,  except  a  stable  and  coach-house*     fiied^Il^o^er 

bill,  raising 

Richard  Palmer  Roupell  died  in  September ,  1866.       dispute,  and 

showing  that 

In  April,  1862,  the  interest  being  in  arrear,  the  question  could 
Plaintiffs  advertised  the  estate  for  sale  by  auction,  but  "°^  ^'f™*^® 

•'  '  the  subject  of 

they  judicial  inves- 
tigation ; — 
Hir/cf,  that  the  plea  could  not  be  sustained,  and  that,  if  at  all,  it  ought  to  have  been 
pleaded  in  the  first  instance. 

The  9th  rule  of  the  14th  Consolidated  Order  does  not  enable  a  Defendant  who  has 
answered  the  original  bill  to  plead  to  it  after  amendment,  where  it  still  raises  the  same 
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they  were  prevented  selling  it  by  a  notice  of  Richard 
Roupell  (another  son  of  i2.  P.  Raupell),  who  claimed 
the  estate  as  heir  at  law  or  devisee  of  R.  P.  RoupelL 
The  Plaintiffs  thereupon  brought  an  action  of  ejectment 
to  recover  the  stable  and  coach-house,  which  Richard 
Roupell  at  first  defended,  but  he  withdrew  before  the 
trial  and  the  Plaintiffs  obtained  judgment. 

The  bill  stated,  that  the  Defendants  alleged  that  R.  P. 
Roupell  did  not  execute  the  conveyance  of  1853,  and 
that  the  Plaintiffs  had  no  right  or  title  to  the  estate,  and 
that,  upon  the  father's  death,  his  son  Richard  Roupell 
became  entitled  to  the  whole  estate.  It  also  stated,  that 
Sarah  Roupell  alleged,  that  on  the  death  of  her  husband, 
she,  as  devisee  under  his  will,  became  entitled  to  the 
estate.  The  Plaintiffs  charged  that  there  were  several 
other  persons  besides  A.  D,  Harwood  (and  one  of  whom 
was  old  and  infirm),  who  could  prove  the  validity  of  the 
indenture  and  the  right  of  the  Plaintiffs,  and  that  JB. 
P.  Roupell  admitted  his  son's  title  under  the  indenture. 
The  Plaintiffs  charged  that  the  matters  aforesaid,  and  in 
particular  the  validity  of  the  said  indenture,  could  not  be 
made  the  subject  of  judicial  investigation^  and  inasmuch 
as  the  Defendants  might  delay  to  dispute  the  validity  of 
the  indenture  and  to  prosecute  their  claim,  until  such 
time  as  they  might  think  proper,  the  Plaintiffs  were  in 
danger  of  losing  the  testimony  of  A.  D.  Harwood  and 
the  other  witnesses. 

The  bill  prayed,  ''that  the  Plaintiffs  might  be  at 
liberty  to  examine  A^  D.  Harwood  and  other  their 
witnesses  who  could  prove  any  matters  or  things 
tending  to  shew  and  establish  the  due  execution,  by 
R.  P.  Roupell  and  Sarah  his  wife,  of  the  indenture  of 
the  26th  day  of  September^  1853,  and  the  right  and  title 
of  the  Plaintiffs  thereunder,  upon  the  several  matters 

thereinbefore 


Ellice 
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thereinbefore  mentioned  or  any  matters  connected  there-  1863. 
withy  and  that  the  testimony  o(  A.  D.  Bearwood  and 
of  other  the  PlaintifTs*  witnesses  might  be  recorded  and 
preserved,  in  and  by  this  honorably  Court,  in  order  to  ,  Roopbll. 
the  perpetuity  thereof,  and  that,  if  necessary,  the  Plain* 
tiffs  might  have  a  commission  for  the  examination  of  the 
said  witnesses  or  any  of  them.'' 

The  Plaintiffs  filed  interrogatories,  and  Mrs.  Roupell 
in  December,  1862,  put  in  a  full  answer  thereto. 

The  then  Plaintiffs  amended  their  bill,  and  the  only 
new  statements  were  as  follows  : — ^That  R.  P.  Roupell 
knew  that  he  {WilUam  Roupell)  entered  into  pos- 
session by  virtue  of  the  said  indenture,  and  that  from 
the  time  when  William  Roupell  entered  into  possession, 
R.  jP.  Roupell  treated  him  as  owner  of  the  said  estate. 
That  they  (the  Defendants)  admit,  that  in  the  year 
1864  William  Roupell  entered  into  possession  of  part  of 
the  Roupell  Park  estate,  and  that  they  ought  to  set 
forth  under  what  title  he  did  so.  That  the  Defendant 
Sarah  Roupell  admits  that  she  executed  the  indenture 
of  the  26th  of  September,  1853,  and  acknowledged  it 
before  a  judge,  and  she  ought  to  set  forth  the  full  par- 
ticulars as  to  the  said  indenture  and  her  execution  and 
acknowledgment  thereof,  and  as  to  R,  P.  RoupelTe 
knowledge  of  the  said  indenture. 

To  the  amended  bill,  Sarah  Roupell,  on  the  16th  of 
February,  1863,  put  in  the  following  plea  to  all  the 
discovery,  relief  and  order  sought  by  the  bill : — 

**  Saith,  that  since  the  answer  of  this  Defendant  Sarah 
Roupell  filed  in  this  cause  on  the  17th  December,  1862, 
the  Plaintiffs  have,  on  the  2nd  February,  1863,  filed  a 
bill  in  this  honorable  Court  against  this  Defendant 
Sarah  Roupell,  and  also  against  Richard  Roupell,  and 

also 
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1863.  &1bo  against  Frederick  ChinnocV*  and  other  parties 
[naming  them],  ^'  and  thereby  the  Plaintiffs  state  the 
contention  of  this  Defendant  Sarah  Raupell  and  the 
said  Defendant  Richard  Roupell,  that  the  indenture 
dated  26th  September,  1853,  in  the  said  re-amended 
bill  stated,  was  a  forgery,  and  deny  the  truth  of  such 
contention,  and  raise  the  issue,  whether  the  said  in- 
denture was  or  was  not  a  forgery,  and  pray  that  this 
Defendant,  Sarah  Roupell,  and  the  said  Defendant 
Richard  Roupell  may  be  restrained,  by  the  order  and 
injunction  of  this  honorable  Court,  from  commencing 
or  prosecuting  any  action  or  actions  to  recover  from  the 
Plaintiffs  the  hereditaments  which  are  comprised  in  the 
said  indenture  of  the  20th  of  January,  1854,  in  the  said 
re-amended  bill  mentioned.  And,  by  the  said  secondly- 
filed  bill,  the  Plaintiffs  have  made  the  several  matters  in 
the  said  re-amended  bill  mentioned,  and  in  particular 
the  validity  of  the  said  indenture  dated  the  26th  Sep^ 
tember,  1853,  the  subject  of  judicial  investigation.  And 
this  Defendant  saith,  that  she  has,  since  the  filing  of 
her  said  answer,  ascertained,  by  the  means  aforesaid, 
that  it  is  not  true,  and  she  saith  that  it  is  not  true,  that 
the  said  several  matters  in  the  said  re-amended  bill 
mentioned,  and  in  particular  the  validity  of  the  said 
indenture  dated  the  26th  September,  1853,  cannot  be 
made,  by  the  Plaintiffs,  the  subject  of  judicial  investiga- 
tion. All  which  matters  and  things  in  this  plea  s&tated 
this  Defendant  avers  to  be  true,  and  pleads  the  same." 

The  plea  now  came  on  for  argument 

Mr.  Selwyn  and  Mr.  C  Swanston,  in  support  of  the 
plea,  argued,  that  the  equity  of  the  present  bill  depended 
on  the  statement  of  the  inability  of  the  Plaintiffs  to 
make  the  matters  in  dispute  the  subject  of  judicial  in- 
vestigation at  the  present  time;  but  that  the  contrary 

now 
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now  appeared  from  the  second  bill  filed  by  the  Plain-  1863. 
tiffs  themselves.  That  this  fact,  being  introduced  into 
the  record  by  plea,  displaced  the  equity  on  which  the 
bill  was  founded.  That  the  fact  pleaded  having  oc- 
curred since  the  filing  of  the  answer,  it  might  properly 
be  made  the  subject  of  a  plea.  That  as  to  the  technical 
difficulty  in  pleading,  the  General  Orders  (14th  Con- 
solidated Order,  rule  9)«  provided  against  the  old  ob- 
jection, that  a  plea  was  overruled  by  an  answer. 

Mr.  Hobhouse  and  Mr.  Cotton,  for  the  Plaintiffs, 
argued  that  the  objection  raised  by  the  plea,  if  valid, 
ought  to  have  been  pleaded  at  first  to  the  bill,  and  that 
by  answering,  the  Defendant  had  waived  the  objection. 
That  the  Defendant  could  not  plead  and  answer  to  the 
same  bill,  such  a  course  being  inconsistent;  and  that 
the  objection  was  not  removed  by  the  14th  Consolidated 
Order,  rule  9,  which  only  removed  the  technical  diffi- 
culty, in  cases  where  part  of  the  subject  covered  by  a  plea 
was  also  answered;  Attorney- General  v.  Coopered). 


The  Master  of  the  Rolls. 

The  plea  comes  on  in  a  very  unusual  form.  Two  Feb.  27. 
gentlemen  named  Ellice  and  Manners  Sutton,  who  have 
advanced  100,000/.  on  the  security  of  this  estate,  have 
filed  this  bill  in  perpetuam  rei  memoriam,  to  prove  the 
validity  of  a  deed  which  is  impeached  by  the  Defendants 
and  is  alleged  to  be  a  forgery.  The  course  which 
this  Court  always  adopts,  in  bills  to  perpetuate  tes- 
timony, is  very  simple  and  straightforward.  Where  a 
person  files  such  a  bill  raising  an  issue  which  can  be 
tried  at  once  at  law,  this  Court  holds,  that  it  is  not  a 

proper 
(<i)  8  Hare,  166. 
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proper  case  for  a  bill  to  perpetuate  testimony ;  on  the 
contrary,  as  the  evidence  when  taken  cannot  be  used,  if 
the  witnesses  are  alive,  and  as  the  depositions  are  sealed 
up  and  can  only  be  used  when  the  case  arises  hereafter, 
it  would  be  idle  for  this  Court,  when  the  question  might 
be  tried  at  once,  and  the  witnesses  themselves  might  be 
examined,  to  perpetuate  their  testimony* 

If  the  case  depend  solely  upon  the  testimony  of  one 
witness,  or  of  witnesses  who  were  very  old,  then  the 
Court  allows  that  person  to  be  examined  de  bene  esse 
without  the  necessity  of  a  bill  to  perpetuate  testimony. 

But  where  a  person  in  possession  of  an  estate  hears 
that  another  intends  to  impeach  his  title,  upon  the 
ground  that  the  title  deed  by  which  he  holds  the  estate 
is  a  forgery,  then,  as  the  person  in  possession  can  take 
no  step  to  establish  his  title,  and  as  the  person  out  of 
possession  will  not  bring  an -ejectment  against  him  until 
his  witnesses  are  dead,  it  has  always  been  held,  that  the 
person  in  possession  may  file  a  bill  to  perpetuate  the 
testimony  of  his  own  witnesses,  in  order  to  frustrate 
the  design  of  the  person  who  delays  bringing  forward 
his  case  until  the  witnesses  who  can  speak  to  the  truth 
of  the  defence  are  no  longer  in  existence. 

In  this  case^  the  Plaintiffs  are  mortgagees  and  have 
entered  into  possession,  claiming,  not  the  absolute  title 
to  the  estate,  but,  as  mortgagees  only.  They  are  ac- 
cordingly liable  to  account  hereafter  to  the  rightful 
owner  of  the  equity  of  redemption,  in  that  strict  and 
severe  form  in  which  this  Court  always  directs  the 
accounts  to  be  taken  as  against  mortgagees  in  pos- 
session. If  this  plea  to  the  bill  had  been  filed  in  the 
first  instance,  I  should  have  had  to  consider  whether 
the  ordinary  rule  of  the  Court,  which  would  un- 
doubtedly 
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doubtedly  apply  if  the  Plaintiffs  were  in  possession  as  1863. 
purchasers  of  this  estate,  applied  to  the  case  of  a  mort- 
gagee. A  mortgagee  can  file  a  bill  to  foreclose  apd 
realize  his  security,  and  there  are  various  other  modes 
by  which  he  might  bring  before  the  cognizance  of  the 
Court  the  question  of  the  validity  of  this  deed.  If  a 
mortgagee  obtained  a  decree  of  foreclosure  against  the 
persons  who  alleged  that  the  deed  was  a  forgery,  it 
would  be  impossible  for  them  to  contest  the  validity  of 
that  decree,  after  it  had  been  enrolled  and  the  time  for 
appealing  to  the  House  of  Lords  had  expired. 

I  am  much  disposed  to  think,  though  I  have  not  been 
able  to  find  any  authority  on  the  subject,  that  if  this 
plea  had  been  filed  in  the  first  instance,  it  would  have 
been  a  good  plea,  or  perhaps  upon  the  statement  in  the 
bill  itself  a  demurrer  might  have  been  successfully  filed 
to  it.  But  the  peculiarity  of  the  present  case  is  this : — 
The  Defendant's  pleader  seems  to  have  thought,  upon 
the  authority  of  the  cases,  that  as  the  Plaintiffs,  the 
mortgagees,  were  in  possession  of  the  estate,  their  case 
was  analogous  to  that  of  purchasers  of  the  inheritance ; 
which  they  were  at  law  though  not  in  equity;  and 
thereupon  he  answers  the  bill.  The  matter  is  carried 
on  in  a  very  peculiar  form,  for,  by  filing  interrogatories, 
it  is  sought  to  make  the  bill  perform  the  double  function 
of  a  bill  to  perpetuate  testimony  and  a  bill  of  discovery. 
I  do  not  wish  to  prejudge  the  question,  whether  the 
answer  can  be  used  at  any  future  time  in  any  other 
proceeding,  but  this  is  clear: — that  the  depositions 
cannot  be  used  so  long  as  the  witnesses  are  alive,  and 
that,  if  living,  they  must  be  examined  again.  It  is  also 
clear,  that  a  Defendant  may  himself  take  advantage  of 
a  suit  of  this  description.  If  the  Plaintiff  examine  his 
witnesses  and  the  Defendant  merely  cross-examines 
them,  then  the  Plaintiff  has  to  pay  all  the  costs;  but 
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if  the  Defendant  think  fit  to  take  adyantage  of  the  suit, 
he  may  examine  his  own  witnesses  to  establish  his  own 
case,  and  then  the  costs  are  divided ;  but  even  then,  the 
depositions  of  a  deceased  witness  only  can  be  used 
against  the  Defendant  with  relation  to  the  subject 
matter  stated  in  the  bill. 

Here  the  Defendant  has  thought  fit  to  answer  all  the 
matters  stated  in  the  original  bill ;  it  is  then  re^amended, 
and  the  Defendant  is  called  upon  to  answer  all  the 
various  matters  in  the  re-amended  bill.  This  singularity 
then  takes  place: — in  the  Vice-Chancellor's  Court 
another  bill  is  filed  by  the  Plaintiffs,  and  in  which  the 
validity  of  the  mortgage  deed  is  directly  put  in  issue ; 
that  is  to  say,  the  validity  of  the  conveyance  to  the 
mortgagor;  and  the  Defendant  then  says,  ''If  I  had 
known  this  before,  I  would  have  pleaded  it,  because  it 
depended  upon  you,  the  Plaintiffs,  as  you  yourselves 
have  shown,  to  bring  the  question  in  dispute  before 
a  Court  for  immediate  decision.'* 

I  am  of  opinion,  that  the  fact  of  the  Plaintiffs  having 
done  so  does  not  alter  the  law  on  the  subject,  and  that 
it  was  just  as  competent  for  the  Defendants  to  do  this 
when  the  bill  was  first  filed  as  it  is  now.  The  De- 
fendant was  bound  to  know  it,  or  at  least  cannot  plead 
ignorance  of  the  law  as  a  justification  for  his  acts. 
That  being  so,  I  think  that  when  the  Defendant  pleads 
that  this  matter  can  at  once  be  tried  in  Court,  and 
that  the  Plaintiff  himself  has  shewn  that  it  can,  he  is 
merely  doing  that  which  he  might  have  done  in  the 
first  instance,  and  which  would  have  made  it  unneces- 
sary for  him  to  answer  any  part  of  the  bill. 

It  is  true  that  the  rule  of  pleading  now  is,  that  a  plea 
does  not  overrule  an  answer;  but  I  concur  with  the 

observation, 
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obsenratioiiy  that  the  object  of  the  9th  Rule  of  the  I4th 
Consolidated  Order  was^  to  prevent  a  bond  fide  plea 
from  being  overruled  by  the  mere  technical  objection, 
that  the  plea  covered  a  part  of  the  same  matter  as  the 
answer,  and  that  this  was  the  sole  meaning  of  that 
order. 

There  is,  however,  a  great  deal  of  substance  in  the 
old  rule,  that  you  must  not  answer  a  matter  that  is 
pleaded  to.  It  is  obvious  that  if  you  did,  in  a  case 
where  the  bill  asks  for  relief,  the  Plaintiff  would  not 
know  what  evidence  he  would  have  to  adduce.  But 
here  this  appears  in  a  very  striking  form,  for  if  the  plea 
is  allowed,  the  bill  is  out  of  Court,  for  the  Plaintiffs 
can  only  take  issue  on  the  plea,  and  it  is  undoubtedly 
true,  that  the  other  bill  stated  in  the  plea  has  been 
filed  in  another  branch  of  this  Court  Therefore,  this 
bill  is  out  of  Court  if  the  plea  be  allowed,  and  yet  the 
Defendants  have  answered  all  the  matters  contained  in 
the  origiual  bill,  and  have  even  cross-examined  the 
Plaintiff's  witnesses.  I  am  of  opinion,  that  having  so 
done,  this  Defendant  is  not  at  liberty,  a  flerwards,  to  file 
a  plea,  and  that  if  she  intended  to  plead  at  all,  she 
ought  to  have  pleaded  in  the  first  instance. 

That  being  so,  I  shall  not  allow  the  plea,  but  direct  it 
to  stand  for  an  answer,  and  give  the  Plaintiffs  liberty  to 
expect 
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March  20,  21.  ELLICE  V.  ROUPELL.    (No.  2.) 

April  15. 

Distinction       fTlHIS  case^  reported  ante,  p.  299,  now  came  on  for 

between  a  bill      I  ^  a»         x     xl  r      •        r 

to  perpetuate  argumenty  on  exceptions  to  the  answer  for  msuf- 

testiroony  and  ficiencv.    The  case  was  shortly  this : — 

a  bill  of  di*- 

coveiy.   The       The  Plaintiffs  filed  a  bill  against  Sarah  Raupell  and 

a  bill  of  di»-      Richard  Roupell  to  perpetuate  the  testimony  of  the  due 

coyery  in  the    execution  of  a  deed,  which  constituted  the  title  of  the 

■tnct  technical  ,  .  t     .      t^.  .     ./*. 

sense  of  the      property  under  which  the  Plaintiffs  were  mortgagees  m 

'^Tbillofdis-  poB^^B^OQ*  ^"^  which  the  Defendants  alleged  to  be  a 

coverymast     forgery.     The   Defendant  Sarah  Raupell  put  in  an 

proceedings      answer  to  this  billy  answering  it  fully.    The  Plaintiffs 

pending  or       then  amended  their  bill,  to  which  they  required  an 
.  about  to  be  in-  .  . 

.stituted,  but      answer,  and  they  filed  seven  interrogatories  of  a  more 

of*such**Kh*    searching  character  on  the  same  subject.     The   De- 

ceedings  fendant,  Sarah  RoupeU,  pleaded  to  the  amended  bill, 

to'a  bill  to^      ^^^^  ^^^  Plaintiffs  had  since  commenced  a  suit  in  equity 

l>erpetuate  tee-  to  determine  the  validity  of  that  deed,  and  that  con- 

A  mil  to       sequently,  the  Plaintiffs  could  not  maintain  a  suit  to 

perpetuate  te»-  perpetuate  testimony.     That  plea  was,  on  argument, 

by  amend-     '  disallowed,  and  was  ordered  to  stand  for  an  answer, 

"ertid  teiTa"  ^*^^  ^^^^y  ^  ^^^  Plaintiffs  to  except  (a).  The  De- 
bill  of  dit-  fendant  filed  no  further  answer,  and  the  Plaintiffs  having 
^y?ether  a    ^^^  exceptions  for  insufficiency,  they  now  came  on  for 

prayer  for  the    argument. 

perpetuation  ^ 

of  testimony 

andfordis-  Mr.  Rolt,  Mr.  Hobhome  and  Mr.  Cotton^  for  the 

covery  can  be  -ni  •   .'a* 

united  in  one  Flaintltts, 

bill.  qwne.  («)  See  ante,  p.  307. 

The  only  dis- 
covery, which  a  Plaintiff  in  a  bill  to  perpetuate  testimonv  can  require  from  a  Defendant 
is,  a  sufficient  admission  of  his  title  to  examine  such  witnesses  as  he  may  think  fit,  on 
the  various  matters  and  issues  stated  in  the  bill. 

A  blU  for  perpetuating  testimony,  if  brought  to  a  hearing,  will  be  dismissed  with 
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Plaintiffs,  in  sapport  of  the  ezceptionB,  argued  that  the  1863. 
Defendant  was  bound  to  give  the  discovery  required,  in 
order  to  settle  the  points  on  which  issue  was  to  be 
taken,  and  that  it  had  always  been  the  practice  to  re- 
quire a  discovery  in  bills  for  perpetuating  testimony. 
That  the  Defendant  having  answered  must  answer  fully, 
and  could  only  protect  herself  from  discovery  by  plea  or 
demurrer.  They  also  argued,  that  the  new  practice  as 
to  taking  evidence  prevailed  in  the  case  of  a  bill  to  per- 
petuate testimony ;  Knight  v.  Knight  (a)  ;  King  v. 
AUen  (&) ;  Bevan  v.  Carpenter  (c) ;  Thorpe  v.  Mor 
cauley  (d) ;  The  Earl  of  Belfast  v.  Chichester  (e) ;  Car- 
dale  V.  Wathins(f);  Cresset  v.Mitton(g);  Mitford's 
Pleading  (A) ;  General  Orders  of  5th  of  February, 
1861 ;  16  ^  16  Vict.  c.  86. 

Mr.  Selteyn  and  Mr.  Swanston,  for  the  Defendant 
Sarah  Roupell,  argued,  that  as  the  sole  object  of  the 
bill  was  to  perpetuate  the  testimony  of  witnesses,  no 
further  discovery  could  be  required  than  what  was  ne- 
cessary to  obtain  that  object  That  the  Plaintiffs,  having 
got  an  answer,  might  file  a  replication  and  join  issue  at 
once,  and  that  no  further  discovery  could  aid  them. 
That  a  Defendant  was  only  bound  to  answer  that  which 
was  material  to  the  relief  prayed  or  the  order  asked,  and 
might  object,  by  answer,  to  giving  a  discovery  of  any- 
thing which  was  immaterial  for  that  purpose,  and  that 
the  rule  as  to  answering  fully  did  not  apply  to  imma- 
terial matters;  Lord  Dursley  v.  Fitzhardinge  Berke- 
ley (i) ;  Scott  V.  Mackintosh  (A) ;  Agar  v.  The  Regent's 
Canal  Company  (I) ;  Redesdale  (m) ;  Hirst  v.  Peirse  (n) ; 

Story's 

(a)  4  Mod,  1.  Bro.  C.  C.  481. 

(6)  16.  247.  (A)  Paget  53,  54  (4M  edU,) 

(c)  U  Sim,  22  (i)  6  Vet,  251,  263. 

(d)  5  Mad.  218.  (k)  1  Vet.  Sr  B,  504. 

(f)  2  Joe.  if  W.  439.  (/)  Sir  G.  Cooper,  p,  212. 
(/)  5  Mad.  18.  (m)  Page  306  (4M  edit.)  ' 

(g)  I    Vet,  Jan.  449,  and  3  (n)  4  Price,  339. 
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Story's  Eq.  PL  (a) ;  AngeU  y,  Angell  (&) ;  Moodaly  v. 
Moretanifi);     WyaiCs    Pr.  Eeg.(d);    Turner's    Ch. 

^'i;^*^       Pr.ie). 

ROUPBLL. 

(No.  2.)  ^^  Cotton,  in  reply. 


The  Master  of  the  Rolls. 

JprU  15.  The  Defendants  have  contended,  that  the  Plaintiflb 
are  not  entitled  to  any  further  or  better  answer  than 
they  have  already  got.  This  involves  the  consideration 
of  matters  which,  owing  to  the  recent  changes  made  in 
the  practice  and  procedure  of  the  Court,  have  in  a  great 
measure  become  obsolete. 

The  first  question  to  be  considered  is,  whether  thb  is 
a  bill  of  discovery,  in  the  proper  and  technical  sense  of 
that  word  ?  I  speak  of  the  technical  sense  of  the  word 
<<  discovery/'  because,  as  Lord  Redesdale  observes  in  his 
work  on  pleading,  ''  Every  bill  is  in  reality  a  bill  of 
discovery,  but  the  species  of  bill  usually  distinguished 
by  that  title  is  a  bill  for  discovery  of  facts  resting  in  the 
knowledge  of  the  Defendant,  or  of  deeds  or  writings  or 
other  things  in  his  custody  or  power,  and  seeking  do 
relief  in  consequence  of  the  discovery,  though  it  may 
pray  the  stay  of  proceedings  at  law  till  the  discovery 
should  be  made''(/). 

The  question  here  is,  first,  whether  this  is  a  bill  of 
discovery  in  that  limited  and  technical  sense  of  a  bill  of 
discovery,  as  distinguished  from  other  bills,  as  thus 
defined  by  Lord  Redesdale;  and  I  am  of  opinion  that  it 

is 

(fl)  CA.  VIL  (f)  Vol.  1,  pp.  218,  219  (6M 

(6)  1  Sim.  4-  St,  83.  edit,) 

(c)  2  Dick,  652.  (  f)  Mitford,  Plead,  p.  53  (4/A 

(d)  Page  74.  edit.) 
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18  not  a  biU  of  discovery^  in  thig  technical  sense  so  defined  1863. 
by  Lord  Redesdale.  A  bill  of  discovery  proper  is  filed  ***^'*^^ 
to  aid  the  jurisdiction  of  some  other  Court,  and  the  better  ^^ 

to  enable  the  Plaintiff  in  equity  to  prosecute  or  defend  ^^^V*^ 
such  proceedings;  and  it  usually,  if  not  necessarily, 
states  the  existence  of  such  proceedings,  as  the  title  of 
the  Plaintiff  to  insist  on  such  discovery.  That  is  not  so 
done  in  the  present  case.  A  bill  to  perpetuate  testimony 
is  treated  by  Lord  Redesdale  as  a  separate  and  distinct 
species  of  bill  firom  a  bill  of  discovery,  properly  so  called. 
Accordingly,  in  the  preceding  page  of  his  work  (a).  Lord 
Redesdale  observes : — *^  Original  bills  not  praying  relief 
have  been  already  mentioned  to  be  of  two  kinds,  1st, 
bills  to  perpetuate  the  testimony  of  witnesses ;  and  2ndly, 
bills  of  discovery."  Here,  by  the  words  "  bills  of  dis- 
covery," he  means  bills  of  discovery  properly  so  called, 
according  to  the  definition  I  have  already  read. 

This  view  of  the  case  is  confirmed  by  Lord  JSldon, 
who,  in  the  case  of  Lord  Dursley  v.  Fitzhardinge 
Berkeley  (5),  expressly  states,  that  a  *^  bill  to  perpetuate 
testimony  calls  for  no  discovery  from  the.  Defendant, 
but  merely  prays  to  secure  that  testimony  which  might 
be  had  if  the  circumstances  called  for  it" 

Whether  the  two  objects  could  be  united  in  one  bill, 
and  pray  the  perpetuation  of  testimony,  as  to  one  matter 
which  could  not  then  be  made  the  subject  of  legal  pro- 
ceedings, and  also  discovery  as  to  another  subject  which 
was  the  subject  of  legal  proceedings,  I  express  no 
opinion.  Whether  any  two  matters  could.be  so  united 
in  substance  as  to  make  it  possible  for  one  and  the  same 
bill  to  include  both  subjects  in  it,  it  is  not  necessary  for 
me  to  decide,  or  indeed  to  inquire,  for  I  am  satisfied 

that 

(a)  Page  51.  (b)  6  Fes.  263. 
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1863.  that  this  is  not  the  condition  of  the  present  bill;  it  is 
one  and  the  same  subject-matter  respecting  which.it  is 
sought  to  perpetuate  testimony  and  to  obtain  discovery, 
and  as  no  relief  is  prayed  by  it,  the  discovery,  if  at  all, 
must  be  in  aid  of  the  jurisdiction  of  some  Court  other 
than  the  Court  of  Chancery,  and  to  further  the  prosecu- 
tion of  some  proceeding  existing  or  possibly  impending  in 
that  Court.  If  this  be  correct,  and  if  the  subject  be  the 
same  respecting  which  both  the  discovery  and  the  per- 
petuation of  testimony  is  sought,  then  the  bill  is  de- 
fective, so  far  as  it  asks  for  the.  perpetuation  of  tes- 
timony, which  cannot  be  afforded  if  the  matter  is  ripe 
for  decision  in  any  Court,  and  the  evidence  could  be 
given  there.  It  follows  from  hence,  that,  as  collateral 
to  the  perpetuation  of  testimony,  the  discovery,  in  the 
proper  sense  of  that  term,  is  wrong.  This  is,  in  truth, 
a  bill  to  perpetuate  testimony  and  nothing  else,  and  it 
cannot  be  converted,  at  the  option  of  the  Plaintiffs,  into 
a  bill  of  discovery,  in  the  sense  so  defined,  as  I  have 
already  stated,  in  Lord  Redesdale^s  book. 

The  case  of  I^e  Earl  of  Suffolk  v.  Green{a\  which  was 
much  relied  upon  in  argument  before  me,  does  not,  in  my 
opinion,  contradict  or  oppose  the  opinion  of  Lord  Eldon 
and  Lord  Redesdale  already  cited.  That  was  not 
properly  a  suit  to  perpetuate  testimony,  it  was  properly 
a  bill  of  discovery  in  aid  of  proceedings  relating  to  a 
bond  then  in  force,  with  a  prayer  to  be  at  liberty  to 
examine  de  bene  esse  a  witness  who  was  alleged  to  be 
very  old  and  infirm. 

There  is  no  doubt  but  that  a  bill  of  discovery  may 
ask  for  the  examination  of  a  single  witness,  one  on 
whom  the  whole  case  depends,  and  may,  in  so  doing,  ask 

to 

(a)  1  Aik.  450. 
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to  perpetuate  his  testimony,  and  also,  in  like  manner,  1863. 
for  a  commission  to  examine  witnesses  abroad  ;  but  it  is 
essential  to  distinguish  between  a  bill  for  the  perpetua- 
tion of  testimony,  properly  so  called,  and  a  bill  of 
discovery,  in  which,  as  in  a  bill  for  relief  in  this  Court, 
an  order  may  be  obtained  to  examine  a  witness  dt  bene 
esse,  and  thus  perpetuate  the  testimony  of  that  par- 
ticular witness.  It  is  true  that  in  both  cases  witnesses 
are  or  may  be  examined  de  bene  esse,  but  in  a  bill  to 
perpetuate  testimony,  it  is  because  the  matter  cannot 
be  tried  in  this  or  in  any  Court,  and  to  have  the 
evidence  ready  for  a  future  time.  In  a  bill  of  discovery 
proper,  the  witness  may  also  be  examined  in  like  manner, 
but  this  is  lest  he  should  happen  to  die  before  the  time 
comes  for  giving  his  evidence  in  Court,  and  then  the 
latter  proceeding  is  in  aid  of  the  jurisdiction  of  some 
Court  other  than  the  Court  of  Chancery,  where  pro- 
ceedings are  actually  pending  or  are  immediately  about 
to  be  instituted ;  but  in  a  suit  to  perpetuate  testimony, 
properly  so  called,  as  in  the  case  of  Lord  Dursley  v. 
Fiizhardinge  Berkeley  (a)  and  in  the  present  case,  the 
existence  of  such  a  suit  in  any  Court  would  be  a  good 
ground  of  demurrer  or  plea. 

So  again,  in  an  ordinary  suit  for  relief  in  this  Court, 
an  order  may  be  obtained  to  examine  an  aged  and 
infirm  witness  de  bene  esse,  for  fear  his  evidence  should 
be  lost  before  the  time  arrives  in  which  he  might  give 
it  regularly;  but  this  is  quite  distinct  from  the  ex- 
amination of  witnesses  under  a  bill  to  perpetuate 
testimony,  where  the  evidence  is  or  ought  to  be  sealed 
up  till  the  time  arrives,  when,  if  the  witness  deposing 
be  dead,  the  evidence  may  be  used. 

I  am 
(a)  6  re«.  251. 
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Ellicb 

Roupklim 
(No.  2.) 


I  am  of  opinion,  therefore,  that  the  case  of  The  Earl 
of  Suffolk  V.  Green  does  not  decide  this  case  in  favor  of 
the  Plaintiff^  and  on  consulting  the  record  in  that  case, 
it  appears  that,  in  fact,  no  further  answer  was  put  in. 

I  have  requested  the  gentlemen  of  the  record  and 
writ  office  to  assist  me  in  examining  the  records  of  the 
Court,  in  the  cases  which  have  already  occurred.  For 
this  purpose,  I  gave  them  a  list  of  twenty-eight  causes 
relating  to  the  perpetuation  of  testimony  which  are  to  be 
found  in  the  books  (a).  In  all  those  cases,  the  records 
have  been  examined,  and  in  one  case  and  one  only  of 
them,  viz.,  Brandlya  v.  Ord  (&),  a  further  answer  was 
put  in,  but  this  does  not  appear  to  have  been  contested 
or  brought  before  the  attention  of  the  Court.  I  cannot 
consider  it  as  governing  this  case,  but  I  mention  it  as 
favorable  to  the  contention  of  the  Plaintiffs,  as  far  as  it 
goes. 


Considering  this  case,  therefore,  as  belonging  to  the 
class  of  bills  to  perpetuate  testimony,  properly  so  called, 
and  not  a  bill  of  discovery,  properly  so  called,  I  have 

to 

(a)  [1682]  Sackvill  v.  Ayleworth,  1  Vera.  105.  [1683]  Soma- 
MtU  V.  Fotherby,  1  Vera.  185.  [1684]  Cell  v.  Haytoard,  1  Vera. 
312.  [1720]  bortet  v.  OirdUr,  Prec.  Chanc.531.  [1685]  Bechinall 
V.  Amoidf  I  Vera.  354.  [1686]  Parry  v.  Rogers,  1  Vera.  442 ; 
Pawlet  V.  Ingrey,  1  Vera.  308;  PhUipi  v.  Carew,  1  Peere  Wms.  116. 
[1723 J  Hall  V.  Uoddadon,  2  Peere  Wmt.  162;  Bidulph  v.  Bidulpk, 
2  Peere  Wms.  285.  [1730]  ShirUy  v.  Ferrerty  3  Peere  Wms.  77. 
[1738]*Bra»M/fyn  V.  Ord,  1  Atk.  571.  [1739]  Suffolk  v.  Green,  1 
Atk.  450 ;  Berney  ▼.  Eyre,  3  Atk.  387.  [1745]  Dalton  v.  Thomwn, 
1  Dik.  97.  [1746]  Bumey  v.  Eyre,  3  Atk.  387.  [1754]  Anony 
mout,  2  Vesey,  junior,  487,  and  Amb.  237.  [1 777]  Stnilh  v.  AUomty^ 
General,  [1792]  CresteU  v.  MiUon,  3  Bro.  481,  and  1  Vet.  449. 
[1794]  Jerrard  v.  Saunders,  2  Ves.  458.  [1801]  Dursley  {Lord) 
V.  FitMhardinge,  6  Ves.  251.  [1805]  BartleU  v.  Hawker,  cited 
4  Mad.  9.  [1808]  Allan  ▼.  Allan,  15  Ves.  136.  [1817]  Afor- 
rison  v.  Arnold,  19  Ves.  670.  [1819]  Knight  v.  Knight,  4  Mad.  1. 
[1820]  Knight  v.  Knight,  1  J.  &  W.  165.  [1821]  Belfast,  Earl  of 
▼.  Chichester,  2  J.  &  W.  439.  [1822]  Angell  v.  Angell^  I  Sim.  & 
St.  83. 

(6)  1  Atk.  571. 
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to  consider,  whether,  in  that  view  of  the  case,  the  Plaiq-  1863. 
tiff  can  insist  on  these  interrogatories  being  answered. 
Lord  Rede$dale^  in  the  passage  I  have  cited,  very 
properly  observes,  that  '^  every  bill  is  in  reality  a  bill  of 
discovery,"  and  in  this  general  sense,  as  contradis- 
tinguished from  a  bill  of  discovery  properly  and  tech- 
nically so  called,  a  bill  to  perpetuate  testimony  is  a  bill 
for  discovery ;  but  in  that  general  sense,  so  expressed 
by  Lord  RedeadaUf  the  Plaintiff  is  only  entitled  to 
obtain  such  discovery  as  will  be  material  for  the  relief 
asked,  where  the  bill  does  seek  relief,  or  as  will  be 
material  for  the  order  required,  where  the  bill  does 
not  seek  relief,  but  asks  for  an  order  not  properly  or 
technically  called  relief.  This,  if  it  required  authority, 
is  clearly  and  distinctly  laid  down  in  Scott  v.  Machin- 
t08h{a)f  Agar v^The  Regent's  Canal  Company  (b)  and  in 
Hart  y.  Petrtfe(c).  It  is  also  founded  on  common 
sense,  for  if  this  were  nqt  the  law,  the  Plaintiff,  who  had 
stated  a  case  asking  for  no  relief  or  assistance  from 
the  Court,  might  examine  a  Defendant  in  all  the  details 
of  his  past  life  and  parentage,  and  gratify  an  idle  and 
fruitless  curiosity,  which  would  in  no  respect  assist  him 
in  his  suit« 

What  is  it  then  that  a  Plaintiff  in  a  bill  to  perpetuate 
testimony  requires  ?  It  is  this,  and  only  this : — that  the 
Plaintiff  shall  admit  his  title  to  examine  such  witnesses 
as  he  may  think  fit,  on  the  various  matters  and  issues 
stated  in  his  bill.  Beyond  this,  the  inquiry  is  idle  and 
fruitless ;  the  answer  of  the  Defendant  cannot  be  used 
against  him  in  any  further  proceeding,  and  if  the  bill 
be  brought  to  a  hearing,  it  will  be  dismissed  with  costs. 
This  is  established  in  Hall  v.  Hoddesdon  {d) ;  Welby  v. 

The 

(a)  1  Vtu  Sf  B,  504.  (c)  4  Price,  339. 

(6)  Sar  0.  Cooper,  212.  (d)  2  P.  Wna.  161. 
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1863.  The  Duke  of  Portland  (a) ;  and  Anon.  (b).  It  is  trae 
that  such  dismissal  does  not  prejudice  the  evidence 
already  given ;  but  all  this  shews,  that  as  soon  as  the 
first  answer  is  put  on  the  file,  the  Plaintiff  has,  on  filing 
a  replication,  full  power  to  examine  what  witnesses  he 
may  choose,  on  the  various  issues  stated  in  his  bill. 
Unless  the  right  of  the  Plaintiff  to  compel  an  answer 
were  confined  to  what  he  seeks  by  his  bill,  or,  in  other 
words,  his  right  or  title  to  examine  witnesses  respecting 
the  points  stated  in  the  Plaintiff's  bill,  it  is  plain  that 
the  Court  could  never  draw  any  line,  or  tell  where  to 
stop  the  Plaintiff  in  his  examination  of  the  Defendant 
on  interrogatories.  Everything,  except  what  consists 
in  an  admission  or  denial  of  the  Plaintiff's  right  to 
examine  witnesses  in  perpetuam  rei  memoriam,  would  be 
equally  material,  or,  rather,  equally  immaterial,  and  the 
whole  birth,  parentage,  education,  and  early  life  of  the 
Defendant  might  be  inquired  into  by  the  Plaintiff,  and 
the  Court  would  be  able  to  fix  on  no  principle  by  which 
to  stop  the  inquiry  or  curiosity  of  the  Plaintiff. 

It  is  said  that,  by  the  modem  practice,  the  parties 
themselves  can  be  examined,  and  that  this  is  a  mode  of 
examining  the  Defendants ;  but  the  answer  to  that  is 
obvious ;  the  proper  mode  of  examining  a  Defendant  as 
a  witness  is  the  same  as  that  of  examining  all  the  other 
witnesses,  and  as  it  is  only  by  so  examining  them  that 
their  depositions  can  be  made  evidence  at  a  future 
period,  so  it  is  only  by  examining  a  Defendant  in  like 
manner  that  his  evidence  can  be  perpetuated  in  common 
with  that  of  the  other  witnesses. 

Upon  the  fullest  consideration  I  have  been  able  to 

give 
(a)  6  JB.  P.  C.  39.  (6)  2  Fes.  «n.  496. 
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give  to  this  case,  I  am  of  opinion  that  it  would  be  eon-  1863. 
trary  to  the  principle  of  pleading,  as  laid  down  by  Lord 
Redesdale  and  Lord  JSldon,  to  convert  a  bill  properly 
filed  to  perpetuate  testimony  into  a  bill  for  discovery, 
in  the  technical  sense  in  which  the  words  are  used  by 
Lord  RedesdaU,  and  that  if  it  be  not  so  converted,  and 
if  it  be  treated  as  a  bill  of  discovery  only,  in  the  general 
sense  of  that  term  in  which  Lord  Redesdale  observes 
that  "  every  bill  is  in  reality  a  bill  of  discovery,"  then 
that  the  discovery  sought  is  not  material  to  the  only 
order  which  can  be  obtained  by  the  Plaintiff  in  this 
suit,  and  that  consequently,  the  answer  to  these  interro- 
gatories, which  cannot  be  read  for  any  legitimate  pur- 
pose, either  in  this  suit  or  in  any  other  proceeding,  is 
not  material  for  the  purpose  of  this  suit,  and  cannot  be 
required,  and  consequently,  that  these  exceptions  must 
be  disallowed  with  costs. 


NoTB.— 5ec  the  6th  j-  6M  Viet.  c.  69,  and  the  ttaiement  in  10  Clark 
4  Fin.  305. 
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May  7,  8. 

The  Plaintifli 
filed  a  bill  to 
perpetuate 
testimoDy  as 
to  the  validity 
of  a  deed, 
which  ques- 
tion, they 
alleged,  could 
not  at  present 
be  tried.  After 
the  Defend- 
ants had,  by 
answer,  ad- 
mitted the 
Plaintifi' 
right  to  per- 
petuate the 
testimony,  the 
Plaintiffs  filed 
another  bill, 
raising  the 
question  of  the 
validity  of  the 
same  deed. 
A  motion,  by 
the  Defend- 
ants, to  stay 
proceedings 
m  the  suit  to 
perpetuate  tes- 
timony, on  the 
ground  of  the 
existence  of 
the  second  suit, 
was  refused 
with  costs. 


ELLICE  V.  ROUPELL.    (No.  3.) 

npHE  Plaintiffs  filed  a  bill  to  perpetuate  testimony  in 
regard  to  the  validity  of  a  deed  of  the  26th  of 
September,  1853,  which  bill  the  Defendants  answered. 
The  Plaintiffs  afterwards,  in  February,  1863,  filed  a 
second  bill  in  another  branch  of  the  Court,  in  which  the 
question  as  to  the  validity  of  the  same  deed  was  also 
raised. 

The  Defendant  pleaded  the  second  suit  in  bar  of  the 
first,  but  her  plea  was  overruled  (a). 

Exceptions  to  the  answer  were  then  taken  and  over- 
ruled, and  on  the  next  day,  the  Plaintiffs  filed  a  repli- 
cation in  this  suit. 

The  Defendants  now  moved  to  stay  all  proceedings  in 
this  suit  with  costs,  to  be  paid  by  the  Plaintiffs. 

The  Solicitor-General  (Sir  iJ.  Palmer),  Mr.  Selwyn 
and  Mr.  C.  Swanston  in  support  of  the  motion.  The 
statement  in  the  first  bill,  that  no  proceedings  could  be 
taken  to  try  the  question,  prevented  the  Defendants 
demurring  to  it;  Angell  v.  AngelHjb)\  but  the  Plain- 
tiffs have  since  filed  a  second  bill  raising  the  same 
question,  and  which  clearly  shews  that  the  first  suit 
is  unnecessary  and  useless.  Though  the  Defendants 
failed,  in  consequence  of  mere  technicalities,  from  avail- 
ing themselves  of  this  objection  by  plea,  those  techni- 
calities do  not  exist  on  this  motion.    The  two  suits 

which 

(a)  See  ante,  p,  307.  (b)  1  Sim.  j-  St.  83. 
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which  raise  the  same  point  ought  not  to  be  allowed  to  1S63. 
proceed,  for  if  they  do,  the  same  witDesses  will  be 
examined  twice  over,  while,  if  any  special  necessity 
exists  for  their  immediate  examination,  it  may  take 
place  de  bene  esse  in  the  second  suit.  As  this  suit  can 
never  be  brought  to  a  hearings  the  objection  cannot,  as 
in  an  ordinary  case,  be  effectually  taken  by  the  answer, 
and  it  is,  therefore,  properly  brought  forward  by  motion. 
The  proceedings  in  this  suit  ought  therefore  to  be  stayed. 

As  to  the  costs,  the  Defendants,  who  have  examined 
no   witness  on  their  own  behalf,  are  clearly  entitled 

to  them ;    Blinkharne    v.  Feasi  (a) ; r. 

Andrews  (ft). 

Mr.  BaggaUay^  Mr.  Hobhouse  and  Mr.  Cotton  were 
not  heard. 


The  Master  of  the  Rolls. 

This  case  is  very  singular  in  its  circumstances,  but 
in  addition,  it  seems  destined  to  raise  a  number  of 
peculiar  points  of  pleading.  This  motion  is,  as  I  said 
during  the  argument,  in  substance,  the  re-argument  of 
the  plea.  This  was  not  disputed ;  but  it  was  said,  that 
upon  this  motion,  the  Defendants  are  relieved  from 
the  technicalities  to  which  they  were  subject  in  regard 
to  the  plea.  But  it  is  necessary  that  some  rules  of 
pleading  should  be  preserved ;  here  is  a  bill  for  per- 
petuating testimony,  it  is  not  demurred  to,  but  an 
answer  is  put  in  which  admits  the  PlaintiHs'  right  to 
examine  witnesses  in  perpetuam  rei  memoriamy  and  a 
plea  to  it  is  afterwards  overruled.  Is  it  open  to  the  De- 
fendants, after  they  have  admitted  the  Plaintiff's'  title  to 

what 

(a)  1  Dkh.  153.  (6)  Barnarduton  (C.  C.)  333. 
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1863.     ^^^^  ^b^y  ^^  ^y  ^^ir  biii>  ^<>  <^o™®  c^v^d  ^y>  ^^^^f  ^y 

reason  of  some  other  proceeding  taken  by  the  Plaintiffs 
in  another  Court,  they  are  not  entitled  to  what  they  ask, 
and  that  all  the  proceedings  in  this  suit  ought  to  be 
stayed  ?  If  the  Plaintiffs  had  filed  their  bill  to  per- 
petuate testimony,  and  it  appeared,  upon  the  face  of  it, 
that  they  could  at  once  bring  the  matter  before  a  Court 
of  law  and  try  the  question,  the  bill  would  have  been 
open  to  a  demurrer.  But  if  the  Defendant  does  not 
think  fit  to  demur,  but  answers  the  bill,  can  he  after- 
wards come  and  stay  the  proceedings,  on  the  ground 
that  this  is  a  matter  which  may  be  at  once  tried  at  law? 
Would  not  this  Court  say,  if  yon  wished  to  avail  your- 
self  of  this  defence,  you  ought  to  have  done  so  at  the 
proper  time  by  plea  or  demurrer?  Does  it  make  the 
thing  more  clear  that  a  suit  has  since  been  instituted  ? 

This,  which  is  a  distinct  question  of  pleading,  is, 
whether  a  Defendant,  who  has  admitted  the  title  of  the 
Plaintiffs  to  this  species  of  order,  can  afterwards  say  he 
was  wrong  in  making  the  admission,  and  ask  that  all 
the  proceedings  might  be  stayed.  How  can  I  tell  under 
what  circumstances  the  other  bill  has  been  filed  ? 

Take  this  case,  which  actually  happened :  a  man 
who  was  tenant  for  life  with  remainder  to  his  first  son  in 
tail,  married,  first  at  Oretna  Green,  had  a  son  bom» 
and  was  afterwards  married  again  at  St.  Oearge^s, 
Hanover  Square.  On  his  first  son  coming  of  age,  he 
and  his  father  cut  off  the  entail  and  mortgaged  the  pro- 
perty to  A.  jB.,  who,  finding  that  the  eldest  son  was  born 
before  the  second  marriage,  filed  a  bill  to  perpetuate 
testimony  as  to  the  Scotch  marriage,  and  proceeded  to 
examine  his  witnesses.  Now  suppose  this  had  happened : 
that  when  the  eldest  son  had  examined  one-half  his 
witnesses,  the  father  had  died,  and  that  the  second  son 

claimed 


CASES  IN  CHANCERY. 

claimed  the  estate,  woald  not  the  eldest  son  have  been 
allowed  to  proceed  in  the  examination  of  his  witnesses, 
or  would  the  question  be  made  more  clear  by  the  second 
son's  bringing  an  ejectment  to  recover  the  estate?  I 
apprehend  that  the  Court  would,  in  such  a  case,  allow 
the  examination  of  the  witnesses  to  proceed. 
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In  this  case,  on  a  former  occasion,  I  gave  directions 
for  the  examination  in  the  Registrar's  Office  of  every 
reported  case  relating  to  this  subject,  but  in  none  of 
them  can  such  motion  as  the  present  be  found.  I  do 
not  say  that  this  is  conclusive,  but  such  a  case  as  I  have 
stated  must  have  arisen. 

I  am  of  opinion  that  this  motion  cannot  be  sus- 
tained. 

The  Plaintiffs  have  brought  a  bill  claiming  a  right  to 
examine  witnesses  in  perpetuam  rei  memoriam,  that 
right  has  been  admitted,  and  they  are  entitled  to  the 
order  peculiar  to  suits  of  this  nature.  I  cannot  go 
into  circumstances  of  the  other  suit,  the  objects  of 
the  two  suits  not  being  identical.  I  must  therefore 
refuse  this  motion  with  costs. 


The  Solicitor' General  stated,  that  it  had  been  agreed 
that  proceedings  in  this  suit  should  be  stayed,  on  terms 
which  had  been  arranged  between  the  parties. 


May  8. 


▼OL.  XX  XII — II. 
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ABSOLOM  V.  GETHING. 

Jan.  15,  16. 

The  Friendly    TN    1840,  a  friendly   society,  called  ''The  Female 

(isVTo  Vict.  Benefit  Society,**  was  established  under  the  provi- 

c.  63,  s.  23)  re-  gjons  of  the  10  Geo.  4,  c.  56,  and  the  4  &  6  Will.  4,  c.  4. 
quires  the  as-      .      ,  »«-.,f.        ^  r  •        t 

signees,  &c.  of  At  the  same  time,  William  Conway  James  was  appomted 

the  oflBcers  of    treasurer  of  this  society,  and  he  continued  to  hold  that 

such  societies  .  . 

"  upon  de-        appointment  until  the  31st  May,  1861,  when  he  assigned 

writing"  to       ^''  ^^^  estate  and  effects  to  the  Defendants  for  the 

pay  the  debts    benefit  of  his  creditors, 
due  from  such 
officers  in  pri- 
ority of  his  On  the  19th  June,  1861,  Mary  Absalom  and  Mary 
other  ere-  ^  ^  ^  ,^ 
ditors  i^Held,  Rolands,  as  **  stewards  and  trustees  **  of  the  society, 

to  recovCT  tbtf  demanded,  in  writing,  payment  to  them  of  the  sum  of 
amount  is  a  400/.  Ids.  2d.,  alleged  to  be  due  to  the  society  from 
'"demand  in  William  Conway  James,  and  they  insisted  on  payment 
^^g«".  .  of  that  sum  in  priority  of  his  other  creditors.  This 
over  other  ere-  being  refused,  they  filed  the  present  bill  in  1862,  asking 
ditors,  which     fop  payment  of  that  sum  out  of  the  estate  and  effects 

IS  given  to  '^  •' 

friendly  so-      of  William  Conwoy  James^  and  for  an  account  thereof, 

cielies  for  -r 

debt,  due  to      'f  necessary. 

them  from 

surer,  &c.'  is         They  rested  their  claim  for  priority  on  the  23rd  sect. 

not  list  by       of  the  18  &  19  Vict.  c.  63,  which  is  as  follows  :— 
their  neglect- 
ing, for  some        «  If  any  person  appointed  or  employed  to  any  office 

him  give  iQ  siny  friendly  society,  and  having  in  his  hands  or 

the  securfty  possession,  by  virtue  of  his  office,  any  moneys  or  pro- 
their  rules  and  perty  whatsoever  of  such  society,"  &c., ''  shall  die  or 
by  their*^'  °*^^  become  bankrupt  or  insolvent,"  &c.,  "  or  shall  make 
neglect  to  any  assignment,  disposition,  assignation  or  other  con- 
counts."  *"'  veyance  for  the  benefit  of  his  creditors,  the  heirs,  execu- 
tors, administrators  or  assignees  of  every  such  officer," 

&C. 
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kc,  ''shalli  upon  demand  in  tmting  made  by  the  1863. 
treasurer,  or  by  the  trustee,  or  any  two  of  the  trustees 
of  such  society,  or  any  person  appointed  at  some  meet- 
ing of  the  society  to  make  such  demand,  deliver  and 
pay  over  all  such  moneys,'^  &c.,  "  to  such  person  aa 
such  treasurer  or  trustees  shall  appoint,  and  shall  pay, 
out  of  the  estate,  assets  or  effects,  heritable  or  moveable, 
of  such  officer,  all  sums  of  money  due  which  such  officer 
shall  have  received,  before  any  other  of  his  debts  are 
paid  and  before  any  other  claims  upon  him  shall  be 
satisfied.'' 

The  defences  raised  by  the  Defendants  were  aa 
follows  :*-First,  that  the  Plaintiffs  were  not  the  trustees 
of  the  society*  As  to  this,  it  appeared  that  the  rules 
did  not  provide  for  the  apiK>intment  of  trustees,  but 
that  six  days  before  the  filing  of  the  bill,  the  Plaintiffs, 
who  were  then  stewards  only  of  the  society,  had  been 
appointed  trustees* 

Secondly,  it  was  said,  that  there  had  been  no  valid 
demand  in  writing^' by  the  treasurer  or  by  the  trustees,*' 
or  by  ''  any  person  appointed  at  some  meeting  of  the 
society  to  make  such  demand."  For  although  the 
Plaintiffs,  by  their  notice  of  the  19th  of  June,  1861, 
had  claimed  as  ''  stewards  and  trustees,"  still  that  they 
did  not  then  fill  the  character  of  trustees. 

Thirdly,  that  although  the  rules  of  the  society  re- 
quired it,  William  Conway  James  had  not,  until  the  7th 
o{  January,  1853,  given  any  bond  in  the  form  prescribed 
by  the  10  Oeo.  4,  c.  66,  s.  11>  and  which  that  section 
required  him  to  do,  before  he  *'  should  be  admitted  to 
take  upon  himself"  the  execution  of  the  office  of 
treasurer.  That  therefore  he  had  not,  until  that  time, 
been  duly  appointed  treasurer. 

T  2  Fourthly, 
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Fourthly,  that  William  Conway  James  had  drawn  the 
money  in  question  out  of  the  savings  bank  with  the 
assent  of  the  secretary,  who  had  verbally  sanctioned 
bis  taking  the  money,  on  the  terms  of  his  paying  interest 
thereon,  and  that  therefore  it  was  a  loan  to  James  and 
not  a  fund  held  by  him  as  treasurer.  But  this  state- 
ment the  Court  considered  disproved. 

Fifthly,  that  the  society  had  omitted  to  audit  William 
Conway  James*  accounts,  and  had  therefore  not  taken 
proper  steps  to  prevent  his  dealing  improperly  with  the 
funds,  and  that  by  their  laches  they  had  deprived  them- 
selves of  their  priority. 

Mr.  Hohhouse  and  Mr.  Jessel^  for  the  Plaintiffs, 
relied  on  the  express  terms  of  the  18  &  19  Vtct.  c.  63, 
8.23. 

Mr.  Baggallay  and  Mr.  Gordon  Whitbread,  in 
support  of  the  fourth  objection,  cited  Ex  parte  The 
Amicable  Society  of  Lancaster  (a);  Ex  parte  Ross{b); 
Ex  parte  Fleet  (c);  and  see  In  the  Matter  of  the  Heatior 
Friendly  Society  {d). 

They  argued  that  the  clause  in  question,  giving 
priority  to  friendly  societies  over  other  bond  fide 
creditors  was  harsh  and  unequitable  and  that  it  ought 
to  be  construed  with  the  greatest  strictness. 

The  Master  of  the  Rolls. 

I  think  the  Plaintiffs  are  entitled  to  a  decree,  and 
that  what  is  alleged  by  the  Defendants  is  not  sufficient 

to 

(a)  6  Vet.  98.  (c)  ^DeG.^  Sm.  52. 

(6)  6  Ves.  802.  (d)  1  Beav,  508. 
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to   deprive    them    of  their   rights.     Assuming   that       1863. 

400/.  I3s.  2d.  was  due  from  William  Conway  JameSj  at 

the  time  when  he  became  insolvent  and  executed  the 

deed  of  assignment  of  the  Slst  of  May ^  186 1,  it  is  said 

that  the  Plaintiffs  are  not  entitled  to  the  benefit  of  the 

23rd  section  of  the  18  &  19  Vici.  c.  63,  for  these 

reasons : — 

In  the  first  place  it  is  said  there  are  no  trustees  of  the 
society.  This  defence  fails,  the  fact  being  that  a  docu- 
ment appointing  them  trustees  previous  to  the  filing 
of  this  bill  has  been  produced. 

In  the  next  place,  it  is  said,  that  no  demand  in  writing 
has  been  made.  I  do  not  go  into  the  question  whether 
any  such  demand  was  made  previous  to  the  filing  of  this 
bill,  but  of  this  I  am  satisfied,  that  the  bill  itself  is  a 
demand  in  writing,  and  there  is  therefore  no  necessity 
to  go  beyond  that. 

Next,  it  is  said,  that  the  treasurer  did  not  give  any 
security  until  January,  1853 ;  but  he  might  be  treasurer 
before  he  gave  security,  although  he  could  not  properly 
act  and  his  acts  might  be  inofficious.  However  he  gave 
security  in  1853,  and  I  am  of  opinion  that  from  that 
time  to  1861,  he  was  the  treasurer  of  this  society. 

It  is  then  said,  that  this  money  was  in  his  hands,  not 
in  his  character  of  treasurer,  but  as  borrower.  The  evi« 
dence  on  that  fails.  When  he  took  this  money  out  of  the 
savings  bank  he  committed  a  breach  of  duty,  and  there 
is  nothing  in  the  statute  to  the  effect,  that  any  miscon- 
duct of  the  treasurer  can  deprive  a  friendly  society  of  the 
benefit  of  this  clause  of  the  act.  This  clause  assumes 
the  fact  that  the  treasurer  has  acted  improperly ;  if  he 
had  allowed  the  investment  to  remain  in  the  savings 
bank,  it  would  not  have  been  necessary  to  come  against 
his  estate. 

The 
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1863.  The  legislature  had  thought  fit,  in  these  cases,  where 

a  number  of  poor  persons  ha^e  made  a  provision  against 
sickness  or  the  like,  that  they  shall  have  the  benefit  of 
the  priority  given  by  this  clause,  and  everyone  dealing 
with  the  treasurer  of  a  friendly  society  knows  that  this 
is  the  law,  and  that  his  estate  is  mortgaged  to  the  full 
amount  for  what  he  may  owe  to  the  society,  ia 
priority  over  every  other  claimant.  I  do  not  therefDre 
feel  the  extreme  iniquity  of  this  clause,  which  the  De- 
fendants have  attempted  to  impress  on  me ;  and  though 
I  admit  that  this  clause  must  be  construed  strictly,  still 
I  have  been  unable  to  come  to  the  conclusion  that 
Plaintifis  are  not  entitled  to  the  benefit  of  it 

It  is  then  said,  that  the  society  has  not  audited  the 
accounts,  and  that  it  has  been  satisfied  with  the  state- 
ment of  the  treasurer.  But  I  do  not  see  that  they  have 
thereby  lost  the  benefit  of  the  clause. 

All  the  objections  fail,  and,  the  Defendants  admitting 
sufficient  assets, .  the  Plaintifis  are  entitled  to  a  decree 
for  the  sum  claimed,  which,  by  the  treasurer's  account, 
appears  to  be  the  amount  due  from  him. 
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1863. 


FARMER  V.  DEAN. 

Jeft.  10,  11. 

rpHE  testator  died  in  1861.    By  his  will,  he  devised  After  an  in- 
^     his  freeholds  and  copyholds  to  the  Plaintiff  (his  t^towll 
son),  James  Farmer  and  JS.  H.  Dean,  upon  trust  to  by  auction 
.  sell  and  hold  one-third  of  the  purchase-money  for  his  ^jg^d  in  trust 
daughter  Sarah  Griffiths  for  life,  with  remainder  to  her  J?^  »!«» 
children,  another  one-third  for  his  daughter  Ann  Dean  given  to  one  of 
absolutely,  and  the  remaining  one-third  for  the  Plaintiff  ^^  *™"^«" ., 

*"  °  to  purchase  it 

absolutely.    The  testator  appointed  Dean  and  the  Plain-  at  the  price  at 

tiff  executors.  been  bought 

in,  upon  its  op- 

The  trustees  put  part  of  the  trust  property,  called  the  ^ui  to  the^ 
Brickhouse  Estate,  up  for  sale  by  auction  in  June,  1862.  P*^*^  '^^ 
It  was  not  sold,  but  was  bought  in  for  3,160/.    The 
trustees  could  not  afterwards  obtain  a  purchaser  at  that 
price. 

The  Plaintiff  being  willing  to  give  3,1 60Z.  for  the 
property,  filed  this  bill  against  his  co-trustee  and  against 
Ann  Dean  and  her  husband,  and  Sarah  Griffiths  and 
her  husband  and  their  three  infant  children,  praying 
that  he  might  be  at  liberty  to  purchase  the  Brickhouse 
Estate.  It  appeared  that  it  would  be  for  the  benefit  of 
all  parties  interested  that  the  Plaintiff  should  become 
the  purchaser  at  that  price. 

Mr.  W.  Morris  for  the  Plaintiff(a). 

Mr.  Babinffton  for  the  Defendants. 


The 


{a)  See  CamphtU  ▼.  Walker,  5  Fet.  681. 
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The  Master  of  the  Rolls. 


Farmer  I  have  looked  into  this  matter,  and  I  think  that  the 

Dban.        Plaintiff  may  take  a  decree  giving  him  liberty  to  pur* 
Feb.U.      chase. 


Abstract  of  Dbcrib. 

Let  the  Plaintiff  be  at  liberty  to  purchase  the  Brithhou»e  Entaie  for 
3,150/.  Order  the  trustees  to  convey*  and  the  Plaintiff  to  pay  the 
costs  of  suit.     Reg.  Lib.  1863,  A^^/oL  236. 


1862. 

Dm:.  10,11, 

12,  17. 

A  covenant 
not  to  carry  on 
the  trade  of 
horse-hair 
manufacturer 
within  200 
miles  of  Bit' 
minghanif  held 
valid. 

A  covenant, 
on  the  pur- 
chase of  the 
business  of 
horse-hair 
manufacturers 
not  to  carry  on 
the  trade  of 
horse-hair 
manufacturer, 
construed  to 
prevent  the 
covenantor 
from  the 
buying  and 
selling  manu- 
factured horse- 
hair. 


HARMS  i;.  PARSONS. 

TN  August,  1858,  the  Plaintiffs  {Harms  and  List),  who 
•^  carried  on  the  trade  of  horse-hair  manufacturers,  in 
London,  agreed  with  the  Defendant  {Parsons),  who 
carried  on  the  same  business  in  Birmingham,  to  buy 
the  goodwill  of  the  Defendant's  business  of  "  horse- 
hair manufacturer"  for  630/.,  and  the  stock  at  a  valua- 
tion. 

By  a  deed  dated  the  28th  of  February,  1859,  and 
made  between  the  Plaintiffs,  described  as  horse-hair 
manufacturers,  of  the  one  part  and  the  Defendant  of  the 
other  part,  after  reciting  that  the  Defendant  had  agreed 
to  sell  to  the  Plaintiffs  **  all  his  interest  and  goodwill** 
in  the  trade  of  horse^hair  manufacturer,  it  was  wit- 
nessed, that  the  Defendant  assigned  to  the  Plaintiffs 
''  all  and  singular  the  beneficial  interest  and  goodwill  of 
him,  the  Defendant,  in  the  said  trade  or  business  of  a 
horse-hair  manufacturer,**  and  all  implements,  kc,  and 
all  right,  title,  &c. 

The 
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The  Defendant  thereby  covenanted  with  the  Plain*       1862. 
tiffs  as  follows : — 

**  That  he,  Joseph  ParsonSf  shall  not,  nor  will,  at  any 
time  hereafter,  either  by  himself  or  in  connection  or  by 
any  other  person  or  persons,  directly  or  indirectly  carry 
on  the  said  trade  or  business  of  a  horse-hair  manufacturer^ 
at  any  town,  city  or  other  place  in  the  United  Kingdom, 
within  the  distance  of  200  miles  from  the  town  of  Bir- 
mingham^ without  the  consent  in  writing  of  the  Plain- 
tiffs, from  time  to  time,  first  had  and  obtained,  except  for 
their  benefit  and  at  their  request,  under  a  penalty  of 
lyOOOZ.  to  be  paid  to  the  Plaintiffs,  their  executors, 
administrators  and  assigns.  Provided  always,  that 
nothing  herein  contained  shall  extend  or  be  construed 
to  prevent  Joseph  Parsons  buying  and  selling  Mexican 
fibre,  as  a  wholesale  dealer,  but  he  shal]  not,  either 
directly  or  indirectly,  be  at  liberty  hereafter  to  manu* 
facture  the  same.'^ 

The  Plaintiffs  alleged  that  the  Defendant  had  violated 
this  covenant,  and  they  filed  this  bill  for  an  injunction 
to  restrain  the  Defendant  from  carrying  on  the  trade  or 
business  of  a  horse-hair  manufacturer  and  dealer  at 
Birmingham^  or  within  200  miles  thereof. 

The  Defendant  admitted  he  had  bought  and  sold 
hair,  and  he  insisted  on  his  right  to  act  as  a  dealer,  as 
distinguished  from  a  manufacturer  of  horse-hair.  He 
said  as  follows : — 

**  I  say  and  insist,  that  buying  and  selling  hair  is  no 
part  of  the  business  of  a  hair  manufacturer,  and  that 
my  trade  at  Birmingham^  which  was  bought  by  the 
Plaintiffs,  was  that  of  a  horse-hair  manufacturer  only, 
and  not  of  a  dealer  in  the  raw  material.  The  business 
of  buying  and  selling  hair  is  a  distinct  business  from 

that 
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1862.      ^&t  of  a  haur  manuiactuier,  and  is  followed  by  peraons 
who  are  Dot  manufacturers.*' 

Mr.  Saggallay,  Mr.  JB.  K.  Karslahe  and  Mr.  F. 
Clifford,  for  the  Plaintiffs,  argued  that  the  covenant 
was  valid  in  law,  that  the  Defendant  had  violated 
It  by  buying  and  selling  horse-hair,  and  that  this  was 
part  of  the  business  of  horse-hair  manufacture  which 
the  Plaintiffs  had  purchased  from  the  Defendant 
They  cited  Bunn  v.  Chiy  (a) ;  Whiitdher  v.  Howe  (b) ; 
WalUs  V.  Day  (c) ;  Tallu  v.  TalUs  (d) ;  Avery  v.  Lang- 
ford  {e). 

[The  Mastbb  of  the  Rolls  referred  to  Benwell  v. 
Innsif).-] 

Mr.  Selwyn  and  Mr.  Drucey  for  the  Defendant, 
argued,  that  200  miles  was  an  unreasonable  limit;  that 
the  covenant  was  in  restraint  of  trade,  and  was  void. 
Secondly,  they  argued  that  the  covenant  had  not  been 
violated,  for  the  two  trades  were  distinct,  and  that  the 
Defendant  had  only  acted  as  a  dealer  and  not  as  a 
manufacturer.  They  cited  Homer  v.  Graves  {g) ;  Price 
V.  Green  (A) ;  MaUan  v.  May  (i). 

Mr.  BaggaUay  in  reply. 


The  Master  of  the  Rolls. 

I>ec.  17.         The  Plaintiffs  insist  that  the  Defendant  has  broken 

the  covenant;  this  he  denies,  and,  in  the  first  place, 

says, 

{a)  4  Eait,  190.  (/)  24  Bern.  307. 

(h)  3  fifoo.  383.  ig)  7  Bing.  735. 

(c)  2  M€€.  ^  W.  273.  (A)  16  Mee.  4^  W.  346. 

((/)  1  Ellit  Sr  BL  391.  (i)  11  Mu.  t  W.  653. 
(e)Ke9,eee. 


Habim 
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aaySy  tbat  the  coTenant  is  worth  nothing,  becanse  it  is  1863. 
in  restraint  of  trade,  and  prohibits  the  Defendant  from 
carrying  it  on  in  any  part  of  £nghmd  or  Wales,  except 
in  a  comer  of  Cornwall,  and  also  in  part  of  Scotland  and  Pamovs. 
Ireland.  I  do  not  assent  to  that  Tiew  of  the  question ; 
and  on  reading  the  cases,  I  do  not  think  that  this  cove- 
nant is  bad  by  reason  of  its  extent.  The  cases  lay 
down  this  principle : — ^that  if  the  nature  of  the  trade  re* 
quire  it,  the  extent  excluded  may  be  very  great  indeed, 
as  in  the  case  of  a  solicitor  and  attorney,  in  which  there 
are  two  cases  which  hold  that  such  a  covenant  is  good, 
though  it  prohibits  the  business  being  carried  on 
throughout  all  England. 

This  covenant  is  not  an  absolute  prohibition,  it  would 
allow  the  Defendant  to  cany  on  his  business  in  Glatgow^ 
and  the  trade  seems  confined  to  a  very  small  number  of 
persons.  I  am  therefore  of  opinion,  that  the  area  of 
exception  is  not  so  excessive  as  to  vitiate  the  covenant 

The  next  question  is,  whether  the  Defendant  has 
broken  the  covenant  ?  This  is  a  question  of  fact,  and 
as  to  this,  the  Defendant  draws  a  distinction  between  a 
horse-hair  manufacturer  and  a  horse-hair  dealer,  and  I 
think  that  this  is  clearly  established  by  the  evidence. 
The  Defendant  also  points  out,  that  it  is  only  the  trade 
of  horse-hair  manufacturer,  not  that  of  dealer,  which  be 
has  sold.  I  assent  to  the  distinction  between  the  two 
branches  of  trade,  and  the  evidence  establishes,  that  the 
Defendant  has  done  nothing  as  a  horse-hair  manufac- 
turer, but  there  is  distinct  evidence  of  the  Defiendant 
having  bought  and  sold  manufactured  horse-hair;  indeed, 
to  some  extent  he  admits  it  in  his  answer.  I  am  satisfied, 
on  the  evidence,  that  buying  and  selling  manufactured 
horse-hair  is  part  of  the  business  of  a  horse-hair  manu- 
facturer, and  that  the  trade  of  horse-hair  dealer  is  not 

confined 
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1862.  confined  to  unmanufactured  horse-hair.  The  sale  is  of 
the  business  of  a  horse-hair  manufacturer,  that  is,  of  the 
whole  of  such  a  business;  and  when  I  look  at  the 
assignment,  which  must  be  construed  most  strongly 
against  the  grantor  or  vendor,  I  find  that  the  Defendant 
has  sold  his  business  of  horse-hair  manufacturer  and 
all  that  belongs  to  it,  which  must  be  held  to  mean,  every 
thing  which  properly  belongs  to  such  a  business,  and 
therefore  to  include  the  selling  of  manufactured  horse- 
hair. 

.  The  consequence  is,  that  when  the  Defendant  cove- 
nants that  he  will  not ''  carry  on  the  trade  or  business 
of  a  horse-hair  manufacturer,"  he  has  covenanted  to  the 
extent  of  the  business  he  has  sold,  that  is,  that  he  will 
not  sell  manufactured  horse-hair. 

The  result  is,  that  I  must  grant  an  injunction,  to 
restrain  the  Defendant  from  buying  and  selling  manu- 
factured horse-hair,  either  directly  or  indirectly,  within 
the  200  miles,  and  from  or  otherwise  interfering  with 
the  trade  of  horse-hair  manufacture. 

With  respect  to  the  other  point,  I  must  dismiss  the 
bill,  so  far  as  it  seeks  to  restrain  the  Defendant  from 
carrying  on  the  trade  or  business  of  horse-hair  dealer, 
as  distinct  from  the  purchase  and  sale  of  manufactured 
horse-hair. 

I  shall  give  no  costs  on  either  side.  The  Plaintiffs 
have  put  their  case  too  high. 
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1862. 
Jufy  16. 

HARRIS  V.  HARRIS.    (No.  3.)  1863. 

Feb.  21. 

IN  1848,  on  the  marriage  of  Mr.  and  Mrs.  Harris^  a  A  leasehold 
•J       11  f  J  L   ij      for  three  lives 

considerable  sum  of  money  and  some  copyholds,  ^^  settled  in 

which  were  held  on  a  lease  for  three  lives,  were  settled  J^e  usual  way, 
1  .  ,  ,  /.     I      .  °***  there  was 

on  trusts,  which  gave  a  large  portion  of  the  income  to  no  trust  to  re- 
Mrs.  Harris  for  her  separate  use  for  life,  and  the  re-  f^^'f^^^r'^ 
mainder  of  the  income  to  Mr.  Harris  for  life,  and  after  had  dropped, 
their  deaths,  the  property  was  settled  on  the  children  of  ygnew^Se 
the  marriage.    There  was  no  trust  for  renewal.     In  lease  by  add- 
1850,  two  of  the  cestuis  que  vie  had  died,  and  the  other  i;^  ^^j^^  th^ 
(John  Hill)  was  of  an  advanced  age.    The  trustees  ^^^^  ^°J  >»^« 
thereupon  renewed  the  lease  by  the  addition  of  two  advanced  a 
lives,  at  an  expense  of  900/.,  of  which,  the  sum  of  403/.  g^^!^^^^* 
was,  by  the  Chief  Clerk's  certificate,  found  to  have  that  he  was 
been  paid  by  Mr.  Harris.    It  was  arranged  by  a  deed  ^ayment  out 
of  1863,  which  however  was  inoperative  as  to  Mrs.  of  the  other 
Harris  and  the  children,  that  the  403/.  should  be  taken  until  the  ez- 

in  satisfaction  of  so  much  of  the  trust  funds  as  had  }«nt  of  h"  en- 
joyment could 

been  improperly  paid  to  Mr.  Harris.  .  be  ascertained. 

But  the  tenant 

for  life  having 

This  cause  now  came  on  for  further  consideration,  died  in  the  life 

and  Mr.  Harris  asked  to  be  paid  or  allowed  the  sum  i^g  ^^^,-  ^ 

of  403/.  out  of  the  other  trust  funds.    John  Hill  the  f*«-  Held,  that 
.  .  .  his  estate  was 

original  cestui  que  vie  was  still  living.  then  entitled 

to  be  repaid 
out  of  the  trust 
Mr.  Lloyd  and  Mr.  Beavan,  for  Mrs.  Harris,  argued  funds. 

that  Mr.  Harris^  the  tenant  for  life,  had  no  right  to  be 

repaid  the  403/.  which  he  had  voluntarily  advanced. 

That  Mr.  Harris  was  clearly  bound  to  pay  some  portion 

of  it,  and  that  his  proportion  could  only  be  ascertained 

at  his  death,  when  the  extent  of  his  enjoyment  would 

be 
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Mr.  Selwyn  and  Mr.  JDruce,  for  the  children,  opposed 
the  petition.    They  cited  Carter  ▼.  Sebright  (a). 

Mr.  Parke  for  the  trustees. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  executors  of  the  tenant  for 
life  are  entitled  to  the  whole  403/.  As  the  certificate 
finds  that  it  was  paid  by  Mr.  Harris^  I  must  treat  it 
as  paid  out  of  his  own  pocket.  If  an  application  had 
been  made  to  the  Court  to  effect  a  renewal  of  the  lease, 
the  question  would  have  been,  out  of  what  fund  the  fine 
ought  to  be  paid,  and  I  think  it  would  have  been  paid 
out  of  the  fund  in  Court,  which  would  have  diminished 
the  income  of  the  tenant  for  life  to  the  extent  of  the 
interest  on  the  amount  paid  for  the  renewal.  The  tenant 
for  life  by  paying  the  amount  has  lost  the  interest 
thereon.  In  that  view  of  the  case,  therefore,  Mr.  Harris 
would  be  entitled  to  be  repaid. 

If  the  Court  adopt  the  principle  of  apportioning  the 
fine  between  the  .persons  entitled,  according  to  their  en- 
joyment, then  Mr.  Harris  has  received  no  benefit  at  all 
from  the  renewal.  I  am  therefore  of  opinion  Mr.  Harris* 
estate  is  entitled  to  have  4032.  paid  to  him  out  of  the 
.funds  in  Court. 

(a)  26  Bern.  374. 
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COOPER  V.  JENKINS, 

Feb.  10,  U. 

rriHE  Plaintiff  Cooper  was  eDtitled,  daring  the  life  of  A.  was  tenant 

•*"     his  wife,  to  some  property  designated  as  lots  1   °an/2°to* 

and  2.     The  Defendant,  W.  P.  Jenkins,  was  entitled  to  which  k  was 

•   X        *  •  .       .     ^v  _x  entitled  in  re- 

an  interest  in  reversion  in  the  same  property.  mainder.   R, 

and  A,  as  his 
surety»  naort-* 
By  an  indenture  dated  the  19th  of  March,  1822,  W,  P.  gaged  lot  2, 

Jenkins,  and  Cooper  as  his  surety,  mortgaged  lot  2  for  f^^f^^^nj^^, 

260/.  and  interest,  but  W.  P.  Jenkins  alone  received  to  pay.    By 

the  money  and  alone  covenanted  to  pay  it.  raneouTH^, 

B,  conveyed 
_  iiiii^ftii.^"  interest  in 

By  a  contemporaneous    deed,  dated    the   19th  of  the  other  lot 

March,  1822,  W.  P.  Jenkins  conveyed  his  interest  in  PV^as^*^ , 
'  '  ^  indemuiQlu4. 

lot  1  to  a  trustee,  upon  trust  to  save  harmless  and  keep  as  bfTsurety. 
indemnified  Cooper,  and  his  estate  in  lot  2,  from  and  sut^,^orinf^ 
against  the  payment  of  the  sum  of  250/.  and  the  interest  rest  on  the 
thereof;  and  for  that  purpose,  in  case  Cooper,  or  his  life  Hetdf  that  he 
estate,  should  become  liable  to  pay  or  make  good,  and  7"t*"^^H. 
should  actually  pay  or  make  good,  any  sum  or  sums  of  of  the  deed  of 
money  on  account  or  in  respect  of  the  260/.  or  the  on^y"tu?not 
interest  thereof,  then,  upon  trust,  out  of  the  rents  and  to  stand  in  the 
profits  of  lot  1,  or  by  mortgage,  sale  or  other  disposition  morteagee^on 
thereof,  to  raise  and  repay  to  Cooper  such  sum  or  sums,  lot  !• 
with  interest  thereof  after  the  rate  of  6/.  per  cent,  per 
annum. 


Cooper  paid  the  interest  on  the  mortgage  from  1822, 
amounting  to  420/.,  and  the  interest  on  the  sums  so  paid 
by  him  amounted  to  456/. 

In  1855,  100/.  (being  the  produce  of  part  of  lot  2, 
vou  XXXII— ^11.  z  sold 
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sold  to  a  railway  company)  was  applied  in  part  dis- 
charge of  the  250/. 

Mrs.  Cooper  died  in  1856,  and  Mr.  Cooper's  life 
estate  thereupon  ceased. 

The  property  had  been  sold,  and  lot  1  had  produced 
400/.,  and  lot  2  bad  produced  991/.  Out  of  the  latter 
sum,  the  amount  remaining  due  on  the  mortgage  (171/.) 
was  paid,  under  an  order  made  in  1862  in  other  suits. 

This  bill,  filed  by  Cooper  in  JIfay,  1862,  prayed  the 
execution  of  the  trusts  of  the  indemnity  deed  of  the 
19th  of  March,  1822,  and  that  the  400/.  (the  produce 
of  lot  1)  might  be  applied  for  the  Plaintiff's  indemnity, 
and  that  the  deficiency  of  that  sum  might  be  paid  out 
of  JenkiTii  share  in  the  991/.,  the  produce  of  lot  2. 

The  question  argued  was,  whether  the  produce  of 
lot  2  (the  mortgaged  property)  was  applicable  to  the 
Plaintiff's  indemnity. 

Mr.  Hobhouse  and  Mr.  Kay,  for  the  Plaintiff,  argued, 
that  as  the  produce  of  lot  1  was  insuflScient  to  in- 
demnify the  Plaintiff,  he  was  entitled  to  stand  in  the 
place  of  the  mortgagee  of  Jenkins*  interest  on  the  pro* 
duce  of  lot  2  for  the  remainder.  They  argued,  that  a 
surety  was  entitled  to  the  benefit  of  all  the  securities 
held  by  the  creditor  whom  he  paid  off.  They  relied  on 
the  Mercantile  Law  Amendment  Act,  1856,  19  &  20 
Vict  c.  97,  s.  5,  by  which  a  surety  is  entitled  to  have 
assigned  to  him,  or  to  a  trustee  for  him,  every  judgment, 
specialty  or  other  security  held  by  the  creditor,  whether 
it  shall  or  not  be  deemed,  at  law,  to  have  been  satisfied 
by  the  payment  of  the  debt,  and  he  may  sue  at  law  or 
in  equity. 

.     Mr. 
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Mr.  Lloyd  for  Mr.  Jenkins,  and  Mr.  Baggallay  and       1863. 
Mr.  Rodwell  for  other  parties  interested  in  the  produce 
of  the  estate,  were  not  heard. 


COOPBB 
JsMUIfl. 


The  Master  of  the  Rolls. 

The  Plaintiff  proceeds  on  the  deed  of  indemnity, 
which  provides,  that  if  he  should  be  compelled  to  pay 
(which  could  only  be  by  the  mortgagee's  taking  posses- 
sion of  the  land),  or  if  he  should  actually  pay  the  interest, 
or  any  part  of  it,  he  shall  be  entitled  to  be  repaid,  with 
interest  at  5/.  per  cent.,  out  of  lot  1.  He  has  thought 
fit  to  take  that  indemnity,  which  he  considers  more  pro- 
fitable than  his  claim  as  surety  on  the  mortgaged  pro- 
perty. As  he  has  paid  off  the  interest  on  the  mortgage, 
he  is  entitled  to  enforce  the  deed  of  indemnity  against 
William  Perkins  Jenkins.  But  I  do  not,  at  present, 
think,  that  the  Plaintifi*  has  any  right  to  indemnity  out 
of  lot  2. 


The  Mastbr  of  the  Rolls. 

My  opinion  remains  the  same  as  I  expressed  yes-  Feb.  11. 
terday.  The  Plaintifi*  cannot  have  the  benefit  of  the 
mortgage  on  the  principle  of  the  Mercantile  Law 
Amendment  Act.  He  must  proceed  under  one  or  other 
of  the  two  rights  which  he  claims.  If  he  had  bound 
himself  to  pay  the  mortgagee,  and  had  done  so,  he 
would  then  have  been  entitled  to  the  benefit  of  the 
mortgage.  He  has  not  done  so,  he  has  bargained,  by 
a  separate  instrument,  for  an  indemnity  which  is  per- 
fectly distinct.  This  payment  of  interest  was  perfectly 
voluntary,  but  that  does  not  afiect  the  deed  of  indem- 
nity, which  is  precise,  and  entitles  him  to  what  he  has 
paid,  whether  he  was  compelled  to  pay  or  not.      If 

z2  a 
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1863. 


a  surety  pay  off  the  mortgage  he  is  entitled  to  the 
benefit  of  all  the  securities.  But  here,  the  Plaintiff 
has  contracted  with  the  mortgagor,  for  whom  he  is 
surety,  that  he  should  receive  a  particular  species  of 
indemnity,  if  he  pay  off  any  part  of  the  principal  or 
interest  of  the  mortgage.  That  indemnity  he  is  entitled 
to,  and  not  to  the  benefit  of  the  mortgage  paid  off. 


All  I  can  do  in  this  suit  is,  to  make  a  decree  for  the 
enforcement  of  the  indemnity  deed. 


WELD  V.  THE  SOUTH  WESTERN  RAILWAY 
COMPANY. 

TN  1859,  this  company,  which  had  long  been  incor- 
porated,  and  had,  by  previous  acts,  been  authorised 
to  raise,  by  stock  and  shares  (exclusive  of  debenture 
stock)  moneys  to  the  extent  of  about  8,000,000/.,  ob- 
tained a  further  act  enabling  them  to  make  new  works 
and  raise  further  funds. 

By  this  act  (22  &  23  Vict  c.  xliv),  after  reciting,  that, 
for  the  purpose  of  affording  better  railway  accommoda- 
tion, it  was  expedient  that  the  company  should  be 
authorised  to  make  and  maintain  a  new  line  of  railway 
(called  the  Kingston  Bridge  Line)  commencing  by  a 
junction  with  the  Windsor  Railway  and  terminating 
near  the  foot  of  Kingston  Bridge^  and  after  reciting  the 

expediency 


1862. 
Feb.  13,  14. 

An  existing 
niilwajr  coni- 
pany  was 
authorized  bv 
an  act  to  make 
some  exten- 
sions and  new 
works  on  their 
line,  and  **  for 
the  purposes 
of  the  works  by 
the  act  autho- 
rized and  the 
general  pur- 
poses of  their 
undertaking," 
the  company 
might  raise, 
by  the  crea- 
tion of  new 
shares,  any 
sum  not  ex- 
ceeding 
100,000/. 

The  Lands  Clauses  Consolidation  Act,  1845,  was  incorporated  in  the  special  act, 
"  save  so  far  as  the  clauses  and  provisions  thereof  respectively  were  expressly  varied  or 
excepted  by  this  act/'  Held,  that  the  16th  section  of  the  Lands  Clauses  Act  (8  &  9 
Vict,  c.  18)  which  requires  the  whole  capital  to  be  subscribed  before  the  compulsory 
powers  of  taking  land  is  put  in  force,  was  inapplicable  to  the  new  act. 
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expediency  of  making  a  great  variety  of  other  new 

works,  it  enacted  as  follows : — 

Weld 
"VIII.    The    Lands    Clauses    Consolidation    Act,  v. 

1845  (a),  and  the  Railways  Clauses  Consolidation  Act,      yj^^^^^^^ 

1845,  save  so  far  as  the  clauses  and  provisions  thereof     Railway 

respectively  are  expressly  varied  or  excepted  by  this  act, 

are  incorporated  toith  this  act** 

It  then  authorised  the  making  of  the  several  works, 
including  the  **  Kingston  Bridge  Line,**  and  the  taking, 
compulsorily,  of  the  necessary  lands  specified  in  the  de- 
posited plans,  with  certain  limits  of  deviation. 

The  34th  section  was  as  follows : — 

"XXXIV.  For  the  purposes  of  the  works  by  this 
act  athorised  and  the  general  purposes  of  their  under- 
taking, the  company,  from  time  to  time,  may  raise,  by 
the  creation  and  issue  of  new  shares,  any  sum  not  ex- 
ceeding 100,000/." 

In  May,  1861,  the  company  gave  the  Plaintiff  notice 
of  their  intention  of  taking  certain  parts  of  his  lands. 

The  Plaintiff  resisted  this,  and  the  company  there- 
upon gave  him  the  usual  bond  for  250/.,  and  they 
deposited  that  sum,  being  the  amount  of  the  valuation 
of  the  land,  in  Court. 

The  Plaintiff  filed  this  bill  against  the  company  to 
restrain  them  taking  his  land,  on  the  ground  (amongst 
others),  that  they  had  not  complied  with  the  16th  sec- 
tion of  the  Lands  Clauses  Consolidation  Act  (8  &  9 
Vict  c.  18,  s.  16),  which  requires,  that  before  it  shall  be 
lawful  for  the  company  to  put  in  force  the  compulsory 
powers  of  taking  land,  "  the  whole  of  the  capital  or 
estimated  sum  for  defraying  the  expenses  of  the  under- 
taking 
(a)  8  ^  9  Vict.  c.  18. 


342 


CASES  IN  CHANCERY. 


1862. 
Weld 

V. 

Tbb  South 
Westbrit 
Railway 
Company. 


taking  shall  be  subscribed  under  contract  binding  the 
parties  thereto,"  &c. 

The  Plaintiff  gave  the  company  notice  to  produce  a 
certificate  of  two  justices,  under  the  17th  section^  of 
their  compliance  with  the  requisitions  of  the  16th  sec- 
tion, but  they  were  unable  to  produce  any. 

The  Defendants  by  their  answer  said  as  follows: — 

''  We  submit  that,  according  to  the  true  construction 
of  the  said  London  and  South  Western  Railway  Act, 
1859,  we  were  not  at  any  time,  and  are  not,  bound  to 
procure  any  such  certificate  as  is  required  by  the  clause 
or  section  numbered  17  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  in  cases  where  such  section 
applies;  and  we  admit  that  we  have  not  procured  such 
certificate;  and  we  are  advised  and  we  humbly  insist 
and  submit,  that  the  clause  or  section  16  of  the  Lands 
Clauses  Consolidation  Act,  1845,  is  inapplicable  to  and 
inconsistent  with  the  said  London  and  South  Western 
Railway  Act,  1859,  in  this  behalf.  And  we  say,  that  for 
the  reasons  and  under  the  circumstances  aforesaid,  it  is  the 
fact,  that  we  have  not  procured  the  certificate  aforesaid. 
Previously  to  entering  upon  the  Plaintiff's  lands,  we  had, 
under  powers  duly  enabling  us  in  that  behalf,  created 
and  issued  preferential  stock,  for  the  purposes  of  the 
works  by  the  said  London  and  South  Western  Railway 
Act,  1859,  authorised,  and  for  the  general  purposes  of 
our  undertaking,  to  the  amount  of  764,252/.,  the  whole 
of  which  sum  has  been  actually  paid  up,  of  which  sum 
a  part,  being  the  balance  of  100,000/.  not  already 
applied  by  us  for  the  purposes  of  the  said  London  and 
South  Western  Railway  Act,  1859,  is  applicable  to  and 
is  intended  to  be  applied,  by  us,  in  carrying  out  the 
works  by  the  same  act  authorised  and  not  already 
carried  out     And  we  say,  that  under  the  circumstances 

aforesaid, 
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aforesaid,  it  its  the  fact  that  no  new  shares  in  the  said 
railway  company  to  the  amount  of  100,000^,  or  to  any 
other  amount,  have  been  created  and  issued  by  us/' 

It  appeared  also,  that  by  a  subsequent  act  (23  &  24 
Vict,  c.  clxxxv),  the  company  had  obtained  powers  to 
make  further  works,  and  to  raise  400,000/.  ^'for  the 
general  purposes  of  the  company,"  and  special  powers 
as  to  the  preferential  and  other  stock  and  shares. 

Mr.  Baggallay  and  Mr.  Schomberg^  for  the  Plaintiff. 
Before  the  Defendants  took  the  Plaintiff's  land,  they 
were  bound  to  shew  that  the  whole  capital  had  been 
subscribed,  and  it  is  admitted,  that  it  has  not  been. 
The  company  have  raised  preferential  stock,  but  they 
could  only  raise  it  under  this  act,  or  by  "  the  creation 
and  issue  of  new  shares."  The  company,  therefore, 
have  not  obtained  a  right  of  compulsorily  taking  the 
Plaintiff's  property. 

Mr.  Selwyn  and  Mr.  C.  Roupell  for  the  company. 
The  16th  section  of  the  Lands  Clauses  Act  is  in- 
applicable to  a  case,  where  an  extension  line  of  railway 
is  to  be  made  by  an  existing  company,  by  means  of 
funds  to  be  raised  by  new  shares  in  such  company.  It 
is  confined  to  cases  where  the  undertaking  is  intended 
to  be  carried  into  effect  by  means  of  a  capital  to  be 
subscribed  for  by  the  promoters  of  the  undertaking; 
The  Queen  v.  The  Great  Western  Railway  Com'- 
pany{a).  Here  the  further  capital  is  to  be  raised  for 
the  general  purposes  of  the  undertaking  of  the  com- 
pany. The  Lands  Clauses  Act  is  in  this  respect  incon- 
sistent with  the  special  act,  and  must  be  considered  as 
**  expressly  varied"  thereby  and  therefore  inapplicable. 

Mr. 
(a)  1  m.  Sf  BL  25d. 


1862. 
Weld 

V. 

The  South 
Western 
Railway 
Company. 
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1862. 

Weld 

V. 

The  South 
Western 
Railway 
Company. 

Feb.  14. 


Mr.  Baggallay  in  reply.    The  case  cited  difiers  from 
the  present  in  the  terms  of  the  exception. 


The  Master  of  the  Rolls. 

It  is  impossible  to  say  that  the  I6th  section  of  the 
Lands  Clauses  Consolidation  Act  applies  to  a  case  like 
the  present.  The  clause  was  obviously  intended  to 
prevent  mere  bubble  schemes  from  being  set  on  foot,  and 
to  provide  an  ample  security  to  the  public  that  their  land 
should  not  be  taken  and  persons  disturbed  without  a 
reasonable  certainty  of  the  undertaking  being  carried  into 
effect.  The  reason,  therefore,  for  the  enactment  does  not 
apply  to  the  case  of  an  old  established  company  and  one 
which  has  ample  funds  for  the  purpose.  Originally  this 
question  might  have  been  one  of  difficulty,  but  I  am  of 
opinion  that  The  Queen  v.  The  Great  Western  Railway 
Company  (a)  really  decides  the  case.  That  it  decides 
the  question  in  all  cases  where  the  Lands  Clauses  Con- 
solidation Act  is  incorporated  with  the  special  act  by 
such  words  as  are  used  in  that  case,  viz.,  so  far  as  they 
*'  are  applicable  to  and  not  inconsistent  with  its  provi- 
sions,** must  be  admitted.  It  is  a  solemn  decision  of  the 
Court  of  Queen's  Bench  in  Banc  by  very  eminent 
Judges,  who  shew,  not  only  the  reason  why  the  section 
does  not  apply,  but  also  that  the  words  of  the  enact- 
ment are  inapplicable.  That  decision  has  never  been 
contested  from  that  time  to  the  present. 

The  difference  between  that  case  and  this  is  simply 
this : — that,  in  the  present  case,  the  Lands  Clauses  Con- 
solidation Act  is  re-enacted  and  united  with  the  special 

act. 


{a)  1  £//.  4^  B.  253. 
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act,  *'  save  so  far  as  the  clauses  and  provisions  thereof 
are  expressly  varied  or  excepted  by  this  act/'  That  is 
the  only  difference.  I  do  not  consider  that  to  make  a 
distinction  between  the  two  cases.  In  my  opinion, 
where  the  Lands  Clauses  Act  is  not  applicable  to  and 
inconsistent  with  the  special  act,  it  is  expressly  varied 
by  the  act.  No  consideration  that  I  have  been  able  to 
give  to  the  words  of  that  case  in  the  Queen's  Bench 
and  of  this  case,  appear  in  any  reasonable  or  just  sense 
to  make  a  distinction  between  them.  In  The  Queen  v. 
The  Oreat  Western  Railway  Company  the  Lands  Clauses 
Consolidation  Act  was  incorporated  with  the  special  act, 
except  where  it  was  not  applicable  and  not  consistent 
with  the  act  of  that  company ;  in  all  those  cases,  then, 
it  must  be  varied  by  the  act.  It  is  not  necessary  to  say  in 
express  terms  that  it  shall  be  varied ,-  it  is  not  necessary 
to  say  ''  we  alter  this  clause  or  vary  it  in  this  respect;*' 
but  it  is  varied,  in  substance  and  in  spirit,  in  every 
case  in  which  it  is  inconsistent  with  and  not  applicable 
to  the  particular  act  of  the  railway  company. 


1862. 
Weld 

V. 

The  South 
Western 
Railway 
Company. 


I  am  of  opinion,  with  respect  to  the  words  **  save  so 
far  as  the  clauses  and  provisions  thereof  are  expressly 
varied  or  excepted  by  this  act,"  that  the  word  "ex- 
pressly "  does  not  mean  in  express  terms,  as  by  saying 
''  this  particular  section  of  the  act  is  varied,"  because 
if  that  were  so,  there  is  no  section  that  is  in  express 
words  varied ;  but  it  is  only  varied  in  this  respect  :-^ 
where  it  is  not  applicable  to  the  particular  clauses  of  the 
special  act.  I  am  therefore  of  opinion  that  The  Queen 
V.  The  Great  Western  Railway  Company  governs  the 
present  case,  and  that  the  16th  section  of  the  Lands 
Clauses  Consolidation  Act  does  not  apply. 


The  bill  must  be  dismissed  with  costs. 
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April  16,  }7, 
22. 

The  tenant  for 
life  of  a  real 
estate,  the 
trustees  of 
which  were 
empowered  to 
sell  it  at  his 
request  and  by 
his  direction, 
entered  into  a 
contract  to 
sell  it    The 
estate  was 
subject,  with 
others,  to  a 
charge  for 
younger  chil- 
dren.   The 
tenant  for  life 
died  without 
issue,  and  the 
fee  of  the 
estate  passed 
under  nis  will : 
— He/rf,  that 
the  purchaser, 
on  waiving  the 
objection  as  to 
the  charge, 
was  entitled 
to  a  specific 
performance 
against  the 
representa- 
tives of  the 
vendor,  but 
that  he  was 
not  entitled 
either  to  an 
indemnity 
against  the 
chaise  or  to 
compensation* 


BAINBRIDGE  v.  KINNAIRD. 

rpHE  moiety  of  the  Eastgate  Farm,  held  for  lives  of 
*^  the  see  of  Durham,  was  vested  in  trustees  for  the 
Earl  of  Scarborough  for  life^  with  remainder  to  his  first 
and  other  sons  in  tail,  with  remainder  to  the  Earl  in 
fee.  The  trustees  were  empowered,  ''at  the  request 
and  by  the  direction  of  "  the  tenant  for  life,  to  sell  the 
property.  The  property  was,  together  with  the  other 
Savile  estates  (which  produced  an  income  of  more  than 
20,000/.  a  year),  subject  to  a  charge  of  15,0002.  to  be 
raised  for  the  benefit  of  the  Earl's  sisters. 

In  April,  1856|  the  Plaintiff  (as  he  alleged),  con* 
tracted  with  the  Earl  of  Scarborough,  by  a  corre- 
spondence with  his  solicitor,  for  the  purchase  of  the 
Earl's  moiety  of  the  Eastgate  Farm  for  4,350/. 

The  Earl  of  Scarborough  died  in  October,  1856,  without 
having  been  married,  having  devised  all  his  estates 
(including  the  Eastgate  Farm)  to  trustees  for  Henry 
Savile  for  life,  with  remainders  over.  The  trustees  had 
a  power  of  sale  of  the  devised  estates. 

After  long  negotiations,  this  bill  was  filed  in  April, 
1862,  against  Kinnaird  (the  trustee  of  the  Earl's  will), 
and  against  Henry  Savile,  the  tenant  for  life,  for  the 
specific  performance  of  the  contract,  or,  in  default,  for 
damages. 

Mr.  Selwyn  and  Mr.  JIf.  A.  Shee,  for  the  Plaintiff, 
argued  that  there  was  a  clear  written  contract,  and  they 

asked 


Baimbridgb 

V. 
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asked  for  its  specific  performance,  with  an  indemnity 

against  the  chaise  of   15,000/.  or  for  compensation. 

But  if  that  relief  could  not  be  given,  they  then  asked 

for  a  reference  as  to  damages  under  Sir  Hugh  CoitiCb     Kinhairii. 

Act  (21  &  22  Vict.  c.  27). 

Mr.  Baggallay  and  Mr.  Chapman  Barber^  for 
Kinnaird,  argued,  first,  that  no  binding  contract  had 
been  entered  into  which  could  have  been  enforced 
against  the  Earl  in  his  lifetime  or  against  the  trustees ; 
Thomas  v.  Bering  (a) ;  Oraham  v.  Olive  (b) ;  and  that 
it  could  not  now  be  enforced.  That  the  Court  could  not 
give  the  purchaser  an  indemnity  against  the  charge  or 
a  compensation  unless  it  had  been  contracted  for; 
Balmanno  v.  Lumley  (c) ;  AyUtt  v.  Ashton  (d);  Baton 
V.  Brebner  (e).  That  the  utmost  relief  would  be,  to 
direct  a  conveyance  by  the  devisee  in  trust,  without  any 
compensation  or  indemnity. 

Mr.  Haynes,  for  the  tenant  for  life,  as  to  the  Plain- 
tiff's right  to  damages,  cited  Sikes  v.  Wild{f)\  Walker 
V.  Moore  (g) ;  SugdevCs  Vendors  (A). 

Mr.  /SAtfe,  in  reply,  said  the  Plaintiff,  if  compelled,  was 
willing  to  take  a  conveyance  of  such  estate  as  he  could 
get  from  the  Defendants. 

The  Mastbb  of  the  Rolls. 

If  the  Plaintiff  will  give  up  the  indemnity  I  am  of 
opinion  that  he  is  entitled  to  a  conveyance.    I  will  look 

into 

(o)  1  Keen,  729.   .  (/)  1  Bttt  i  Smith  (Q.  B.), 

(6)  3  Bam,  124.  587. 

(c)  1  Vet,  Sf  B.  225.  (g)  10  Bam.  ^  C.  416. 

{d)  1  MyL  4-  CV.  105.  {h)  Page  358  (14lA  edU,) 
{e)  1  B/i.  (0.5.)  p.  66. 


Bainbridob 
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into  the  question  of  indemnity,  but  I  think  it  is  not  a  case 
for  compensation.  A  perfectly  good  contract  is  consti- 
tuted by  the  letters,  which  bound  the  Eari  of  Scarborough 
KiNNAiRD.  and  his  estate,  and  consequently,  the  Plaintiff,  being 
willing  to  take  the  property,  is  entitled  to  a  specific  per- 
formance of  it,  and  to  a  conveyance  from  Mr.  Kinnaird 
of  all  that  he  can  convey  as  devisee  in  trust  I  will 
consider  the  question  of  indemnity. 


The  Master  of  the  Rolls. 

April  22.  I  can  only  give  the  Plaintiff  a  simple  decree  for 
specific  performance,  I  cannot  compel  the  Defendants 
to  enter  into  any  indemnity,  for  the  cases  cited  are  con- 
clusive. It  is  clear  that  the  trustee  and  the  legal  per- 
sonal representatives  cannot  stand  in  any  worse  situation 
than  the  Earl  of  Scarborough^  and  if  he  were  living  and 
had  received  the  whole  purchase-money,  I  could  not 
have  compelled  him  to  give  an  indemnity,  and  I  cannot^ 
therefore,  make  his  trustee  and  the  tenant  for  life  give 
any. 

I  will,  make  a  decree  for  the  specific  performance  of 
the  contract,  and  direct  a  conveyance  to  be  settled  in 
Chambers,  if  the  parties  differ,  and  the  Plaintiff  must 
have  his  costs.  However,  in  settling  the  conveyance  I 
shall  not  require  the  Defendant  to  give  any  indemnity 
or  compensation.  My  impression  is,  that  the  Plaintiff 
will  get  a  safe  title  and  that  the  15,000/.  will  never  be 
raised  out  of  this  property. 
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COAXES  V.  HART. 

March  14. 

rriHE  testator  directed  his  estate,  property  and  effects  A  testator 

"*■      to  be  converted  and  invested  in  the  funds,  "  and  ^^oxa  pet- 

when  and  as"  Oeargiana  Legge.  Emma  Legge,  John  F.  "on**  ^'jen 

,  and  ai  they 

Pott  and  Frederick  Pott  severally  attained  their  re-  respectively 

spective  ages  of  twenty-one,  he  gave  to  each  of  them  *"*J"«<1 

one-fourth  of  the  interest  of  such  funds,  for  their  several  one-fourth  of 

lives.    He  proceeded  thus:-  mXiZ'" 

**»!.  •1111  1  .1  <.i  1       c**®  either  of 

''And  in  case  it  shall  happen,  that  either  of  them  the  them  "should 

said  Georgiana  Legge  and  Emma  Legge,  John  F.  Pott  ^^^^\^l  ^% 

and  Frederick  W.  Pott  shall  happen  to  die  under  the  of  twenty-one 

age  of  twenty -one,  and  without  leaving  lawful  issue,  ^^^J^^, 

then  I  give  and  bequeath  the  interest  and  dividends  to  leaving  lawful 

which  such  deceased  legatee  was  entitled  to  the  sur-  he  gave  his 

vivors  or  survivor  of  them,  for  her,  his  and  their  several  •^*"'f  ^  *5® 
1  .1.  1  .111.  11.      ■urvivors  for 

and  respective  hves,  to  be  paid  to  her,  bim  and  them  in  life.    And 

manner  aforesaid.    And  from  and  after  the  decease  of  [j,®J^e"g^^^^ 

either  of  the  said  four  legatees,  leaving  lawful  issue  her  of  either  of 

or  him  surviving,  then  I  give  and  bequeath  the  principal  leavin^lawful 

money  in   the  said  stocks  or  funds,  to  the  interest  iwuesur- 

whereof  such  deceased  legatee  had  been  entitled  in  her  queathed  his 

or  his  lifetime,  unto,  amongst  and  between  such  issue,  •nftretosuch 
.    .  >«««e.    And 

in  equal  shares  and  proportions,  share  and  share  alike,  if  all  four 

if  more  than  one,  and  if  but  one,  then  to  such  only  ghmikTdie 

child,  for  his  or  her  absolute  use  and  benefit.  '  And  I  without 

also  give  to  such  issue  the  share  and  interest  of  the  issue,  there 

principal  money  to  the  interest  whereof  their  deceased  was  a  gift 

parent  would  have  been  entitled  in  case  he  or  she  bad  the  legatees 

lived  *"*'"*^^ 

twenty-one 

and  died  with- 
out issue:— Hie/i/,  that  her  share  was  undisposed  of,  the  Court  being  of  opinion  that 
*•  and"  could  not  be  read  "  or." 


350  CASES  IN  CHANCERY. 

1863.       ''^^  ^  survive  any  other  of  the  said  four  legatees  who 
shall  afterwards  die  without  issue." 

"  And  in  case  it  should  happen  that  all  the  said  four 
legatees  Oeorgiana  Legge,  Emma  Legge^  John  F.  Pott 
and  F.  William  Pott  the  younger  shall  die  without  either 
of  them  leaving  lawful  issue,  then  I  give  and  bequeath 
the  whole  of  my  said  residuary  estate  and  property  to 
JEmma  Coates  and  Frederick  William  Pott  the  elder  in 
equal  shares/* 

The  events  which  happened  were  as  follows: — 

The  testator  died  in  1830,  and  Emma  Legge  died  in 
his  lifetime,  an  infant  and  unmarried. 

Oeorgiana  Legge  attained  twenty-one  in  1840,  she 
married  and  afterwards  died  in  1862,  without  leaving 
lawful  issue. 

John  F.  Pott  and  Frederick  TT.  Pott  were  still  living 
and  had  children. 

John  F.  and  Frederick  Pott  claimed  to  be  entitled, 
for  their  lives,  to  the  share  of  Oeorgiana. 

The  next  of  kin  of  the  testator  contended,  that 
Oeorgiana  having  attained  twenty-one  and  died  without 
issue,  her  share  was  undisposed  of. 

Mr.  Baggallay,  for  the  Petitioners,  the  trustees. 

Mr.  Hobhouse  and  Mr.  Forster,  for  the  next  of  kin, 
contended  for  the  literal  construction  of  the  words 
**  shall  happen  to  die  under  the  age  of  twenty-one  years 
and  without  leaving  lawful  issue.'*  They  argued,  that 
the  modem  authorities  shewed  that  words  of  a  will  were 

to 
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to  be  construed  strictly;  Brownsword  v.  Edwards  (a);  1863. 
Grey  v.  Pearson  (b) ;  Seccombe  v.  Edwards  (c) ;  JDay  v. 
J)ay  (d).  That  here,  if  the  word  *'  and"  was  to  be  read 
"  or/'  the  effect  would  be  to  defeat  the  right  of  the  issue 
of  any  of  the  four  legatees  who  died  at  the  age  of 
twenty  leaving  issue.  That  far  from  effectuating  the 
jntedtion,  the  conversion  of  the  words  of  the  will  would 
defeat  it.  That  you  must  either  read  the  words  strictly, 
or  strike  out "  under  the  age  of  twenty-one  years." 

Mr.  Wickens  for  the  crown.  There  is  a  clear  in- 
testacy if  the  will  be  read  in  such  a  manner  as  to  give 
to  all  the  words  their  ordinary  meaning,  but  no  altera- 
tion will  make  the  will  consistent. 

Mr.  Southgate  and  Mr.  H.  Stevens^  for  John  F.  Pott 
and  his  two  children.  The  share  is  given  over  in  either 
of  two  events.  The  gift  to  the  four  was  "  as  and  when" 
they  attained  twenty-one,  but  if  any  of  them  died  under 
that  age,  his  share  was  (subject  to  the  rights  of  the 
issue)  to  go  to  the  survivors.  So  if  any  of  them  died 
without  leaving  issue,  the  survivors  were  to  take  his 
share.  But  this  case  does  not  depend  on  the  change  of 
the  word  "and"  into  **or,"  the  expression  survivors 
meant  others,  and  there  were  cross  remainders  between 
the  families.  The  whole  residue  is  to  go  over,  in  mass, 
if  all  four  "shall  die  without  either  of  them  leaving 
lawful  issue."  This  shews  an  intention  to  keep  the 
fund  together  until  the  death  of  the  last  survivor,  and 
strengthens  the  construction  that  the  survivors  should 
take  the  share  of  those  who  predecease  them,  leaving 
no  issue.  There  is  also  a  gift  over  to  the  issue  of  the 
share  which  their  deceased  parent  would  have  been 
entitled  to  in  case  he  had  survived  any  other  of  the 

four 

(a)  2  Vet.  sen,  249.  (c)  28  Beav.  440. 

K^\  6  H.  ofL.  Cat,  61.  (rf)  Kay,  703. 
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1863.  four  legatees  who  should  afterwards  die  without  issue. 
They  referred  to  Abbot  v.  Middleton  (a) ;  In  re  Keep's 
Will  (b) ;  Wilmot  y.Wilmot  (c) ;  Douglas  v.  Andrews  (d). 


COATBB 

O. 

Hart. 


The  Mastbr  of  the  Rolls. 

I  cannot  get  over  the  express  words  of  this  will^ 
though  I  have  no  doubt  that  there  is  some  omission  in 
it  I  cannot  read  the  word  "  and''  as  *'or"  for  the  express 
purpose  of  meeting  the  case  which  has  occurred^  for,  by 
so  doing,  I  should  put  two  parts  of  the  will  in  direct 
opposition,  and  if  so,  when  the  two  parts  of  a  will 
wholly  contradict  each  other,  the  Court  follows  the 
last;  this  is,  however,  a  mere  arbitrary  rule. 

If  I  held  **  and"  to  mean  *'  or,"  then  under  a  different 
state  of  circumstances,  I  should  have  to  determine,  that 
**or*'  ought  to  be  treated  as  '*  and,"  and  thus  make 
these  two  words  convertible  at  the  pleasure  of  the  Court, 
according  to  the  events  which  might  have  occurred. 
But  Chrey  v.  Pearson  {e)  decides  that  I  must  read  words 
as  I  find  them.  I  do  not  say,  that  the  words  of  a  will 
can  never  be  controlled  by  the  obvious  general  intention, 
for  I  acted  on  the  contrary  principle  in  Abbott  v.  Mid- 
dleton (f),  and  should  do  so  again,  but  this  can  only 
be  done  where  the  intention  of  the  testator  is  clear,  and 
where  the  alteration  makes  the  whole  will  consistent  and 
effective.  Here  I  should  get  over  one  difficulty  only 
to  fall  into  another,  and  therefore,  independently  of  the 
principle  laid  down  in  Cfray  v.  Pearson,  I  cannot  in 
this  will  turn  the  word  "  and"  into  "  or." 

I  am  of  opinion,  that  there  is  an  intestacy  in  this 
case. 

(a)  21  Beav.  143,  and  1  H.of  {di  14  Bean.  347. 

X.  Com.  88.  {e)  6  H.  of  L.  Cat.  61. 

(6)  Ante,  p.  122.  (/)  21  Beav.  143. 
(c)  8  Fa.  10. 
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LECHMERE  v.  BROTHERIDGE.  lf«yl,27,29. 

Where  a  wife 

npHE  question  was,  whether  the  real  estate  of  a  has  an  estate 

married  woman,  which  was  settled  to  her  separate  holdg  for°her*" 

use,  had  been  validly  conveyed  away  by  her  by  a  deed  wparate  use, 

executed  by  her,  but  which  she  had  not  acknowledged  alienate  that 

according  to  the  formalities  required  by  the  Statute  for  ^•***®  without 
^  ^  'f  any  acknow- 

the  Abolition  of  Fines  and  Recoveries  (a).  ledgment 

under  the 
Fines  and 
John  Parker  made  his  will  in  1854,  by  which  he  Recoveries 

devised  his  Aslickurch  estate  to  three  trustees,  in  trust  wuL  4,  c  74). 

for  Mrs.  Brotheridge  for  her  separate  use  for  life,  and    .  ?"* »  ^"^ 

,  .  ned  woman 

after  her  decease  in  trust  for  her  husband  for  life,  and  cannot  dispose 

after  the  decease  of  the  survivor  for  their  children  as  ®/  ***'  ^®®  , 

simple  lands 

tenants  in  common  in  fee.    There  was  no  proviso  pre-  settled  to  her 

venting  Mrs.  Brotheridge  from  anticipating  her  income.  ^™*  i^y**' 

In  addition  to  this,  the  testator,  by  the  same  will,  gave  deed  duly  ac- 

the  residue  of  his  real  and  personal  estate  to  the  same  u^^er  the 

trustees  and  executors,  upon  trust  to  pay  annuities  of  ^^»  •R^ 

10/.  each  to  Mrs.  Brotheridge  and  certain  other  persons  Act. 

during  the  life  of  George  Parker  and  Ann  his  wife  ^  ^^^  '^^^ 

and  the  life  of  the  survivor,  and  after  the  decease  of  sonal  property, 

the  survivor  (with  the  exception  of  two  messuages)  upon  ©r  aintingen^ 

trust  for   Mrs.   Brotheridge  and   two  other  persons,  aettled  to  the 

their  heirs,  executors,  &c.,  in  equal  shares.    But  if  a^e  cowru^ 

any  one  of   them   three  died   without  leaving   issue  ■!»«  ™ay  deal 

...  °  with  It  as  a 

before  the   period  of  division,  his  or  her  share  was  ^me  so/f ,  and 

to  go  to  the  survivors  or  survivor;    and  if  the  one  *llcuro^p^^ 

died   and    left   issue,   then    the   issue   were   to    take     Money 

their  parents'  share.     The  testator  directed,  that  the  J^parate  use  of 

share  of  Mrs.  Brotheridge  was  to  be  for  her  sole  and  »  married 

woman  is  paid 
separate  out  of  Court 

(-)3*4»'«j.4.c.74.  ^IT' 

VOL.  XXXII — III.  A  A  examination. 
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1863.       separate  use ;  but  there  was  no  clause  against  her  an- 

^^'^'^^      ticipating  the  income. 
Lechmbre 

V, 

Brotheridge.      The  testator  died  in  1866. 

In  1866,  Mr.  Brotheridge  had  become  largely  in- 
debted to  Messrs.  Lechmere^  his  bankers,  and  he  and 
his  wife  gave  to  them  the  following  security. 

By  an  indenture  dated  the  17th  of  December,  1866, 
and  made  between  Mr.  and  Mrs.  Brotheridge  of  the 
first  party  and  Messrs.  Lechmere,  of  the  second  part,  the 
former  granted  and  assigned  to  the  latter,  their  heirs, 
executors,  administrators  and  assigns, — first,  the  life 
interest  in  the  Ashchurch  estate ;  secondly,  the  annuity 
of  lOZ.  to  which  Mrs.  Brotheridge  was  entitled  under 
the  will,  and,  thirdly,  all  the  undivided  one-third  part 
and  all  other  the  share,  whether  vested  or  contingent, 
of  Mrs.  Brotheridge,  or  of  the  Defendant  her  husband 
in  her  right,  in  the  residue  of  the  real  and  personal  estate 
of  the  testator,  in  trust  to  sell  and  pay  the  expenses,  and, 
out  of  the  remainder,  to  pay  the  debt  due  to  the  Plain- 
tifi*s  on  the  balance  of  their  account,  with  a  proviso  that 
the  principal  sum  to  be  recoverable  by  the  security 
should  not  exceed  1,000/. 

This  deed  had  never  been  acknowledged  by  Mrs. 
Brotheridge  under  the  act  for  the  abolition  of  fines  and 
recoveries  (2  &  3  Will  4,  c.  74,  ss.  77  to  91). 

Ann  Parher  was  still  living. 

This  suit  was  instituted  in  1862  by  Messrs.  Lechmere 
against  Mr.  and  Mrs.  Brotheridge  and  the  three  trustees, 
praying  for  a  sale  of  the  property  and  payment  to  them 
of  the  amount  due  on  their  security. 

Mrs. 
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Mre.  Brotheridge  insigted,  first,  that  the  deed  was 
invalid  as  against  her,  it  not  having  been  acknowledged 
by  her  under  the  sUtutc  (3  &  4  WiU.  4,  c.  74),  and,    ^^^«^"* 
secondly,  that  it  had  been  executed  by  her  under  undue  BaoTHBatDOE. 
influence  and  by  compulsion. 

Mr.  Seboyn  and  Mr.  Wickeiu,  for  the  Plaintiffs. 

That  part  of  the  Fines  and  Recoveries  Act  (3  &  4 
WiU,  4,  c.  74,  s.  77),  which  requires  certain  formalities 
in  regard  to  married  women,  has  no  application  to  an 
estate  settled  to  the  separate  use  of  a  feme  covert,  who 
can  dispose  <^  her  separate  real  estate  without  any  ac- 
knowledgment of  the  deed.  This  must  follow  from  the 
doctrine  that  a  feme  covert  is,  as  regards  her  separate 
estate,  in  the  position  of  a  feme  sole.  She  must,  there- 
fore, have  all  the  incidents  of  an  ownership  as  a  feme 
sole,  and  amongst  them  the  right  of  disposing  of  her 
separate  estate  in  the  same  mode.  If  it  be  held  that 
she  is  bound  to  acknowledge  the  deed  under  the  77th 
section,  the  concurrence  of  her  husband  in  the  deed 
would  become  necessary ;  so  that  the  disposition  by  a 
wife  of  her  separate  estate  would  be  dependent  on  his 
will,  and  thus  property,  over  which  the  husband  is  to 
have  no  control,  will  be  placed  within  his  power.  It 
was  at  one  time  doubted,  whether  a  feme  covert  could  de- 
vise her  separate  real  estate ;  but  Lord  Justice  Thimer,  in 
Atchison  v.  Le  Mann  (a),  expressed  his  clear  opinion  that 
she  could.  Having,  in  that  case,  decided  that  the  wife  had 
a  legal  power  to  devise,  he  says  (&),  **  It  is  not,  therefore, 
as  I  think,  necessary  for  us  to  decide  the  point,  which 
was  so  much  argued  at  the  bar,  whether  Jane  Emhleton 
Watkins  could,  by  will,  have  devised  the  estate  under  a 
limitation  in  fee  to  her  for  her  separate  use  without 
any  superadded  power  of  appointment ;  but  I  am  very 

strongly 

(a)  23  L.  T.  302.  (b)  Page  303. 

AA  2 
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1863.       strongly  iDclined  to  think  that  she  could  have  done  so, 

^''^^^'^^      and|  as  at  present  advised,  I  should  so  decide  the  point, 

BCHMBRE     jji  j^  ^^^^  necessary  to  decide  it.     It  being  settled  that 

Brothbridoe.  an  estate  in  fee  may  be  limited  to  the  separate  use  of  a 

married  woman,  thus  giving  her  an  absolute  ownership, 

she  must,  I  think;  have  all  the  rights  of  disposition 

which  are  incident  to  the  ownership.    The  agreement 

of  a  married  woman  cannot  bind  her  personal,  but  can 

bind  her  real,  estate  settled  to  her  separate  use ;  accord* 

ing  to  the  cases  of  Siead  v.  Clay  {a)  and  Wainwright 

V.  Hardesty  (fi),  upon  what  principle  is  her  real  estate 

so  settled  to  be  bound  by  her  agreement,  and  not  to  be 

bound  by  her  testamentary  disposition  Y* 

If,  therefore,  she  has  the  power  of  disinheriting  her 
heir  by  testament,  a  fortiori  can  she  do  so  by  a  deed 
inter  vivos. 

But  the  point  now  before  the  Court  has  been  expressly 
decided  in  Ireland.  In  Adams  v.  Gamble  {c),  it  was 
held,  that  a  married  woman  could  dispose  of  freeholds 
settled  to  her  separate  use  by  a  deed  not  acknowledged 
under  the  Fines  and  Recoveries  Act 

Again,  in  Minot  v.  Eaton  {d),  a  married  woman, 
having  a  contingent  fee  to  her  separate  use,  executed 
a  deed,  by  which  she  mortgaged  it,  and  the  question 
was,  whether  the  estate  given  to  her  could  be  con- 
veyed by  lease  and  release  executed  by  her  and  her 
husband  without  fine.  Sir  John  Leach  held  it  could, 
saying,  ''  This  lady,  having  an  equitable  fee  to  her 
separate  use,  could  make  a  good  tenant  to  the  prcecipe 
by  lease  and  release ;  and  she  could  well  dispose  of  her 

equitable 

(a)  I  Sim,  294.  12  Iruh  Ch.  Rep.  102. 

(6)  2  Beav.  365.  ((/)  4  L.  J.  (0.  S.)  Ch.  134. 

(f)  11  Irish  Ch.  Rep.  269,  and 
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equitable  fee  without  fine.    My  present  opinion^  there- 
fore, is,  that  Mrs.  Prentis  has  well  conveyed  the  equit- 
able fee  which  she  had  to  her  separate  use."    He  took        ^^^ 
time  to  consider  the  question,  and,  remaining  of  the  BROTHsaiDOB. 
same  opinion,  made  a  decree  for  the  Plaintiffs. 

On  the  second  question,  no  improper  influence  was 
exercised,  the  Plaintiffs  at  least  were  not  parties  to  any, 
and  they  cannot  therefore  be  affected  by  it ;  Bentley 
y.  USachay  (a). 

Mr.  F.  C.  Miller  for  the  trustees. 

Mr.  W.  Farster  for  Mrs.  Brotheridge. 

First,  this  deed  was  executed  under  undue  influence 
and  pressure,  and  effect  ought  not  to  be  given  to  it. 

Secondly,  no  valid  conveyance  of  her  real  estate  has 
been  executed.  To  pass  her  real  estate,  the  statute 
3  &  4  Will.  4,  c.  74,  requires  that  a  feme  caverte  shall 
acknowledge  every  deed  disposing  of  it  (b)  before  a 
Judge,  in  the  form  and  manner  pointed  out  by  the  act, 
and  no  disposition  is  to  be  '*  valid  and  effectual"  unless 
the  deed  be  so  acknowledged.  In  the  77th  section, 
which  empowers  a  married  woman  to  dispose  of  any 
estate  in  land  ''  which  slie  alone  or  she  and  her  husband 
in  her  right  may  have,"  the  words  ''  which  she  alone'* 
can  only  refer  to  her  separate  estate  in  lands.  These, 
therefore,  are  included  in  the  act  The  object  of  the 
limitation  to  her  separate  use  is,  to  protect  her  from  her 
husband,  and  not  to  extend  her  power  of  disposition ; 
Harris  v.  Mott  (c).  The  separate  examination  and  the 
acknowledgment  that  she  freely  and  voluntarily  con- 
sents 

(a)  31  Beav.  143.  (c)  14  Beav.  170. 

(b)  Sect  79. 


Lecbmbre 

V. 
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1863.  senis  to  the  deed,  and  the  other  formalities  required 
by  the  FiDes  and  Recoveries  Act,  were  intended  for  the 
protection  of  a  married  woman,  and  the  separate  use 
BaoTHERiMB.  has  thc  same  object;  bat  if  the  Plaintiffs'  contention 
were  to  prevail,  the  real  protection  intended  by  the 
legislature  will  be  wholly  destroyed  by  the  unavailing 
protection  afforded  by  the  Court  under  the  separate  use 
clause.  He  also  relied  on  Peacock  v.  Monk  (a) ;  F^eld 
v.  Moore  (fi) ;  ChurchiU  v.  Dibben  (c) ;  Crofts  v. 
Middkton  (d) ;  Blackford  v.  WoolUy  {e)i  Sanderson 
Uses  (/) ;   Roper*8  Husband  and  Wife  (g)» 


The  Master  of  tke  Rolls. 

May  27.  The  question  in  this  cause  was,  whether  the  real 
estate  of  the  wife  settled  to  her  separate  use  was  con- 
veyed away  by  her  without  any  acknowledgment  under 
the  statute. 

The  property  was  derived  by  her  under  the  will  of 
Jokn  Parker,  the  effect  of  which  is,  that  in  the 
Askckurck  property  Mrs.  Broikeridge  took  an  estate  for 
life  for  her  separate  use,  and  she  also  took  an  absolute 
reversionary  interest  in  one  undivided  third  part  of  the 
residue,  both  real  and  personal,  subject  to  the  life  estate 
of  Mr.  Parker  and  his  wife,  and  this  interest  the 
testator  directed  to  be  held  for  the  separate  use  of  Mrs. 
Broikeridge;  but  the  will  contains  no  clause  against 
her  anticipating  the  income. 

The  testator  died  in  1855,  and  in  1856,  Mr.  and  Mrs. 
Broikeridge  executed  a  security  to  the  Plaintiffs,  who 

now 

(a)  2  Ve$.  sen.  190.  2  Kay  Sf  J.  194. 

(b)  19  Beav.  176;  7  D«  G.,  (f)  32  L.  J.  (CA.)  534. 

M.  4G.691.  (/)  Vol.  I,  p.  Z80  (6th  edit.) 

(c)  9  Sim.  447,  n.  (g)  Vol.  2,  p.  182  (2nd  edit  ), 

(d)  8  De  G.,  M.  ^  G.  192;      c.  19,  $.  2. 
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now  desire  to  realize  iL    The  trustees,  in  whom  the       1863. 
legal  estate  is  vested,  decline  to  take  any  step  in  the 
matter^  except  under  the  direction  of  the  Court. 


Lbchmbrb 

BaOTBBRIDOfi. 


The  defence  set  up  on  the  part  of  Mrs.  Brotheridge 
is,  first,  that  the  deed  was  not  duly  acknowledged  by 
her  under  the  77th  section  of  the  statute  3  &  4  Will.  4, 
c.  74.  Secondly,  that  the  deed  was  executed  by  her 
under  compulsion,  and  without  the  contents  and  effect 
of  it  being  properly  explained  to  her. 

The  second  point  of  defence  I  deal  with  finst.  This 
may  be  disposed  of  very  summarily;  the  evidence  shews 
that  the  deed  was  properly  explained  to  her,  and 
although  she  states,  I  have  no  doubt  correctly,  that  the 
deed  was  executed  under  the  pressure  put  upon  her  by  her 
husband,  yet  as  no  part  of  this  pressure  proceeded  from 
the  Plaintiffs,  and  as  moreover  no  suit  is  brought  to 
cancel  or  correct  the  deed,  it  is  impossible  that  this 
defence  can  be  sustained  in  this  suit  as  against  the 
Plaintiflb. 

The  other  defence  is,  that  the  deed  in  question  was 
not  acknowledged  by  the  wife.  This  is  a  very  different 
matter  end  requires  a  much  more  careful  consideration. 
The  words  of  the  section  are  these,  ''  It  shall  be  lawful 
for  every  married  woman  in  every  case,  except  that  of 
being  tenant  in  tail''  •  •  •  ''to  dispose  of  land  of 
any  tenure,"  .  •  .  ''  and  also  to  dispose  of,  release, 
surrender  or  extinguish  any  estate,  which  she  alone  or 
she  and  her  husband  in  her  right  may  have  in  any  lands, 
of  any  tenure,  as  effectually  as  she  could  do  if  she  were 
a  feme  sole"  It  then  provides  that  no  such  disposition 
shall  be  valid  unless  her  husband  concurs  in  the  deed, 
nor  ''  unless  the  deed  be  acknowledged  by  her  as  here- 
inafter directed.'* 

It 


Lbcbmerc 
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1863.  It  is  argued  that  the  words  ''  s/ie  alone*'  must  extend 

to  all  property  of  the  wife,  and  that  this  section  was 
intended  merely  to  substitute  the  acknowledgment  of  a 
Brotheridoe.  married  woman  for  a  fine,  and  that  before  the  act  a  fine 
would  have  been  necessary.  On  the  other  side  it  is 
argued,  very  forcibly,  that  tlie  estate  for  the  separate  use 
of  a  married  woman,  which  (though  a  mere  creation  of 
equity)  is  a  recognized  and  admitted  estate,  constitutes 
the  married  woman  B,feme  sole,  as  regards  that  property 
to  all  intents  and  purposes,  and  that  the  right  of  alien- 
ation of  it  is  necessarily  incidental  to  that  estate ;  and 
the  cases  of  Adams  v.  Gamble  {a)  and  Atchison  v. 
Le  Mann  (ft),  are  cited  for  the  purpose  of  establishing 
that  the  statute  does  not  relate  or  apply  to  the  separate 
property  of  the  wife.  It  is  undoubtedly  true,  that  the 
Courts  of  Equity,  which  require  the  consent  in  person 
of  a  married  woman  in  order  to  enable  a  sum  of  money 
belonging  to  her  to  be  paid  out  of  Court  to  her  hus- 
band, does  not  require  such  consent  to  be  given  when 
the  money  has  been  settled  to  the  separate  use  of  the 
wife,  although  it  is  obvious  that,  morally  speaking,  the 
consent  is  (in  fact)  as  necessary  in  one  case  as  in  the 
other  (c).  Some  obscurity,  however,  is  produced,  by 
assuming  that  if  the  principle  applied  to  one  species  of 
property  of  the  wife  it  applies  to  all,  and  I  consider  it, 
therefore,  necessary  to  distinguish  between  the  different 
species  of  property  in  this  case,  and  to  consider  how  the 
principles  to  be  gathered  from  the  reported  decisions 
•    affect  each  of  them. 

In  the  first  place  I  am  of  opinion,  not  only  upon  all 
the  authorities,  but  also  upon  the  principle  on  which  the 

estate 

(a)  12  Irish  Ch.  Rep,  102.  Va.  190;  GuUam  v.   Taurbey, 

(b)  23  L.  T.  302.  2  Joe.  *   W.  457,  n. ;  Howard 
(e)  See  SturgU   v.  Cook^   13      v.  Damiani,  ib,  458,  n. 
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estate  for  the  separate  use  of  the  wife  rests,  that  where        1863. 

the  wife  has  an  estate  for  life  for  her  separate  use  in      ^^v*^/ 

freehold  hereditaments,  she  can  alien  that  life  estate       **'™*^ 

without  any  acknowledgment  under  the  statute  referred  Brotbbridoe. 

to,  and  that  no  fine  was  necessary  for  that  purpose 

previously  to  the  passing  of  that  act.     I  think  that  both 

the  decided  cases  and  the  opinions  of  text  writers  concur 

in  this  matter,  and  the  principle  to  which  I  am  about  to 

refer,  in  considering  the  third  question,  explains  the  view 

I  take.    I  am,  therefore,  of  opinion  that  the  Defendants 

the  trustees  will  be  bound  to  account  for  the  rents  of 

the  Ashchurch  estate  to  any  person  who  may  become  the 

purchaser  thereof  under  a  sale  to  be  made  by  the 

Plaintiffs.    The  legal  estate  is  in  the  trustees,  and 

although  it  is  not  their  duty  to  convey  the  legal  estate 

to  a  purchaser,  it  is  the  duty  of  the  trustees,  in  my 

opinion,  to  give  to  the  purchaser  of  such  life  estate  of 

Mrs.  Brotheridge  exactly  the  same  facilities  for  taking 

and  receiving  the  rents  of  the  Ashckurch  property  as 

they  have  given  to  her.    The  purchaser,  in  fact,  will  be 

exactly  in  her  place,  entitled  to  all  the  same  rights  and 

subject  to  the  same  liabilities. 

The  next  property  assigned  is  the  annuity  of  10/.  per 
annum  during  the  joint  lives  of  Mrs.  Brotheridge  and 
the  survivor  of  the  Defendant  Mr.  Parker  and  of  his 
wife.  This  annuity  is  not  given  to  the  separate  use  of 
Mrs.  Brotheridge,  if  the  will  be  correctly  set  forth  in 
the  pleadings,  consequently,  the  deed  does  not  bind  tlie 
reversion  in  this  property,  and  the  trustees,  therefore, 
are  bound  to  pay  this  annuity  to  the  purchaser  under 
the  deed  of  1856,  .during  the  joint  lives  of  Mr.  and 
Mrs.  Brotheridge  only,  liable  however  to  its  wholly 
ceasing  on  the  death  of  the  survivor  of  Mr.  and  Mrs. 
Parker  before  that  period. 

The 
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The  third  property  asBigned  is  the  one-third  of  the  resi- 
due of  the  real  and  personal  property,  subject  to  a  possible 
V.  contingent  accruer,  by  the  death  mthout  leaving  issue 

Bbotbbridos.  Qf  either  or  both  of  the  other  residuary  devisees  before 
the  decease  of  the  survivor  of  Mr.  and  Mrs,  Parker. 
This  is  given  to  the  separate  use  of  Mrs.  Brotheridge, 
and  this  requires  to  be  considered,  first,  as  regards  the 
real  estate,  and  next  as  r^ards  the  personal  estate. 

First,  as  regards  the  real  estate,  this  is  given  to  Mrs. 
Brotheridge  in  fee  for  her  separate  use.  It  does  not  at 
present  appear  to  me,  for  the  purpose  for  which  I  am 
now  considering  this  question,  that  it  is  a  matter  of 
much  moment  that  the  interest  of  Mrs.  Brotheridge  is 
reversionary,  what  I  have  to  consider  is,  whether  the 
words  **  separate  use,"  as  applied  to  a  devise  of  freehold 
hereditaments  to  a  married  woman  in  fee  simple,  have 
such  an  effect  as  to  give  her  a  different  quality  of  estate, 
in  the  contemplation  of  equity,  as  to  the  manner  in 
which  she  may  alien  the  same,  from  that  which  she 
would  take  in  the  same  lands  if  these  words  ''  to  her 
separate  use"  were  omitted. 

Upon  the  best  consideration  I  have  been  able  to  give 
to  the  subject,  I  think  that,  in  such  a  devise,  the  words 
''  separate  use"  have,  as  regards  the  alienation  of  the 
inheritance  of  the  property,  no  such  practical  effect,  and 
that  if  a  married  woman  attempted  before  the  statute  to 
dispose  of  such  lands,  she  must  have  levied  a  fine  for 
that  purpose,  and  that  since  the  statute,  an  acknowledg- 
ment under  the  77th  sect,  is  equally  necessary.  When 
I  endeavour  to  attach  a  meaning  to  the  words  ''  separate 
use"  as  applicable  to  the  fee  simple  estate  of  a  married 
woman,  I  find  much  difficulty  in  doing  so,  if  they  go 
further  than  to  bar  the  interest  in  the  real  estate  of  the 
wife,  which,  without  such  words,  the  husband  would 

have 
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have  taken.    These  words,  in  other  cases,  are  meant  to       1863. 
bar  the  interest  of  the  husband ;  that  interest,  in  the      ^^v^/ 
cases  of  the  fee  simple  estate  of  a  married  woman,       ecbmbrs 
consists  in  the  receipt  by  him  of  the  rents  of  the  pro*  Brotberidob. 
perty  during  their  joint  lives,  and  also  during  his  life,  as 
tenant  by  the  curtesy,  if  they  had  a  child. 

It  seems  to  be  decided  by  the  case  of  Baggett  v. 
Meux  (o),  that  the  addition  of  the  words  **  without 
power  of  anticipation"  (which  as  applied  to  a  life  estate 
of  a  married  woman  in  lands  are  intelligible  and  per* 
tinent)  can  be  also  applied  to  the  absolute  interest  of  a 
married  woman  in  land,  so  as  to  prevent  her  from 
selling  or  mortgaging  the  property.  If  this  proposition 
be  correct,  which  seems  to  be  placed  in  some  doubt 
by  the  late  case  of  Blackford  v.  WooUey  (6),  then  it  is 
obvious, 'that  a  gift  of  land  in  fee  simple  to  a  married 
woman,  for  her  separate  use,  with  a  restraint  against 
anticipation,  is  merely  another  way  of  giving  her  a  life 
estate  for  her  separate  use  without  power  of  anticipating 
the  rents ;  for  if  she  cannot  alien,  her  interest  would 
be  confined  to  this,  except  that  the  words  **  separate 
vse,'*  according  to  Atchison  v.  Le  Mann  (c),  involve 
this :«— that  the  wife  is  to  be  at  liberty  to  dispose  of 
the  land  by  will  in  any  way  she  may  think  proper, 
without  the  concurrence  of  her  husband.  But  it  seems 
strange,  that  if  the  power  to  devise  it  is  included,  the 
power  to  alienate  by  deed  is  not  also  included ;  nor  is 
it  easy  to  understand  how  the  restraint  upon  anticipa- 
tion can  be  properly  applicable  to  such  an  estate,  ex* 
eept  that  the  whole  doctrine  of  separate  estate  and  its 
union  with  a  restraint  against  anticipatioii  is  altogether 
anomalous. 

It 

(a)  I  Colly.  138,  and  1  PhiL  (b)  11  W,  R.  478. 

627.  (c)  23  £.  T.  303. 
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1863.  It  is  laid  down  by  Lord  Justice  Turner  in  Atchison 

T  V.  Le  Mann,  that  a  married  woman  may  dispose,  by 

o.  willy  of  land  given  to  her  for  her  separate  use  during 

Brotheridoe.  coverture,  though  the  devise  or  grant  to  her  contained 
no  power  for  that  purpose.  This  is  undoubtedly  an 
important  decision,  and  was  strongly  relied  upon  before 
me,  and  if  it  be  settled,  that  where  property  is  given 
absolutely  to  a  married  woman  the  mere  addition  of  the 
words  **for  her  separate  use**  will  necessarily  imply  a 
power  to  dispose  of  it  by  will,  it  has  a  strong  bearing  on 
the  case  before  me,  although  by  no  means  decisive.  It 
was  not,  however,  necessary  to  decide  that  point  in  the 
case  I  have  referred  to;  but  assuming  it  to  be  so 
decided,  the  contention  here  advanced  goes  far  beyond 
this,  for  the  contention  here  is,  not  only  that  she  may 
dispose  of  the  land  by  will,  but  that  she  may  do  so  by 
sale  or  grant;  and  that,  not  only  without  the  con- 
currence of  her  husband,  but  that  she  may  also  do  so 
without  the  forms  expressly  imposed  by  the  statute. 
In  other  words,  the  contention  here  is,  that  the  words 
separate  use,  as  regards  alienation  inter  vivos,  have  this 
and  no  other  meaning  than  this :  ''  I  give  my  estate  to 
A.  and  her  heirs  for  ever,  for  her  separate  use;  and  I 
do  so  in  order  to  enable  her  to  dispose  of  it  without  any 
acknowledgment  under  the  statute."  But  I  think  that  it 
is  not  in  the  power  of  any  testator  to  avoid  this  statute 
by  the  introduction  of  such  words,  any  more  than  he 
could  have  done  if  he  had  expressed  his  meaning  dis- 
tinctly thus: — "  I  leave  Whiteacre  to  A.  and  her  heirs 
for  ever,  and  I  declare,  that  my  intention  is,  that  she 
may  dispose  of  the  same  without  fine  or  acknow- 
ledgment under  the  statute  of  3  &  4  Will.  4,  c.  74." 

The  common  law  of  the  land,  in  fact,  independently 
of  equity,  treats  the  wife  as  the  separate  owner  of  the 
land,  so  far  as  the  inheritance  in  it  is  concerned.    This 

does 


BaOTHBEIDOB. 
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does  not  pass  to  her  husband,  and  the  common  law  1863. 
provides  a  mode  by  which  she  may  dispose  of  this,  t^"^^ 
which  is  her  separate  interest  in  her  land,  in  the  lifetime  v. 

of  her  husband,  viz., — by  fine  or  recovery  and  not  other- 
wise. For  this  common  law  conveyance,  the  statute 
substitutes  an  acknowledgment  before  a  constituted 
officer.  How  can  a  testator  or  grantor  repeal  this  act, 
and  also  stay  the  operation  of  the  common  law,  by  the 
introduction  of  the  words  ''  separate  use!*'  The  effect 
of  these  words  I  think  is  confined  to  this,  viz., — they 
apply  to  and  bar  the  husband  from  receiving  what, 
without  such  words,  he  would  have  received,  viz.,— the 
rents  of  the  property  during  the  life  of  the  wife,  and 
also  during  his  tenancy  by  curtesy,  in  case  he  had  a 
child  by  her;  but  how  can  these  words  "separate  use*' 
add  anything  to  what  is  her  own,  separately  and  dis* 
tinct  from  her  husband,  or  how  can  they  add  anything 
in  order  to  enable  her  to  dispose  of  what  was  her 
separate  property  without  such  words,  viz.,  the  inheri- 
tance in  the  land,  and  to  do  this  in  a  different  way  to 
what  she  could  have  done  before  the  statute.  In  other 
words,  I  cannot  understand  how  these  words  can  have 
the  magical  effect  of  repealing  the  express  words  in  the 
clause  of  the  statute. 

I  state  it  again  in  a  different  way : — ^A  devise  of  lands  is 
made  to  a  married  woman  in  fee,  without  any  additional 
words.  This  gives  a  portion  of  the  usufruct  of  that 
land  to  her  husband,  and  leaves  the  rest  in  her.  What 
is  the  husband's  he  can  dispose  of  without  her  consent ; 
he  can  sell  the  rents  for  the  joint  lives  of  both  and  also 
during  his  own  estate  by  curtesy,  but  he  cannot  touch 
anything  beyond  this;  to  do  that,  a  conveyance  from 
the  wife  has  always  been  and  is  necessary.  It  is  her 
separate  property  by  common  law,  the  mode  by  which 
she  conveyed  it  was  by  fine  or  recovery  before  the  act 
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1863.  passed,  and  since  the  act  by  acknowledgment  under  the 
77th  section.  Then  take  the  next  step : — A  devise  of 
these  same  lands  is  made  to  the  married  woman  in  fee, 
Brotbuidob.  superadding  the  words  ''far  her  separate  use.'*  These 
words  are  confined  to  barring  the  husband's  interest 
and  giving  his  interest  in  the  lands  to  the  wife,  but  how 
can  these  words  alter  the  estate  of  the  wife  in  that  por- 
tion of  the  property  which  never  went  to  the  husband 
at  any  time,  and  over  which  he  never  could  have  had 
any  controul. 

This  is  bow  it  strikes  me  on  principle,  but  it  remains 
necessary  to  consider  the  authorities.  The  cases  cited 
and  relied  on  by  the  Plaintiffs  for  this  part  of  their 
aigument  are  principally  two,  viz.,  Atchison  v.  Le 
Mann  (a)  and  Atlams  v.  Gamble  (&)• 

The  former  of  these  cases  does  not,  I  think,  govern 
this  question.  The  only  question  there  was,  whether 
the  wife  had  an  estate  for  life  with  a  pow&  of  disposing 
of  it  by  will,  or  whether  she  took  an  estate  in  fee  simple 
in  the  lands.  The  Vice*Chancellor  Wood  and  the  Court 
of  Appeal  both  held  that  she  took  an  estate  for  life  with 
a  power  of  disposing  of  it  by  will,  and  that  she  had  so 
disposed  of  it  in  favour  of  her  son,  through  whom  the 
Defendant  claimed.  The  question  did  not  and  could 
not  arise  in  that  case ;  it  is,  in  fact,  principally  cited  for 
the  dictum  of  the  Lord  Justice  Turner  to  which  I  have 
already  referred,  but  respecting  which,  as  it  does  not 
arise  in  this  case,  and  cannot  in  my  opinion  influence 
the  decision,  I  shall  abstain  from  expressing  any  further 
opinion. 

In  the  second  case  the  facts  were  these : — The  tes- 
tator devised  a  real  estate  to  his  daughter,  a  married 

woman, 
(fl)  23  X.  T.  302.  (6)  12  Irish  Ch.  Rep.  102. 
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woman,  in  fee,  "  reserving  it  in  her  own  power  from  any       1863. 
husband."    The  daughter  while  under  coverture  con-      v^%-^^ 
veyed  the  estate  by  a  deed,  which  was  not  acknowledged       ■^'^kbrs 
under  the  Fines  and  Recoveries  Act,  and  after  her  death,  Bbothmidqb. 
the  validity  of  that  deed  was  contested  by  her  heir  at 
law.    That  case,  therefore,  expressly  raises  the  point 
before  me,  and  as  expressly  decides  it  in  favour  of  the 
Plaintiff  and  contrary  to  the  opinion  I  have  expressed. 
I  have  carefiiUy  read  and  considered  that  case,  but  I  am 
unable  to  concur  with  the  two  learned  Judges  who  dis- 
sented from  the  Lord  Chancellor  on  that  occasion.    If 
the  decision  had  been  unanimous,  I  should  not  have 
ventured  to  differ  from  it,  but  as  the  Lord  Chancellor, 
on  reflection,  adhered  to  his  previous  opinion  (a),  the  case 
cannot  possess  that  weight  it  would  otherwise  have  had. 

The  distinction  I  have  endeavoured  to  point  out,  that 
the  words  *' separate  u$e**  only  apply  to  what  the 
husband  would  have  taken  without  the  use  of  these 
words,  does  not  appear  to  me  to  have  been  sufficiently 
present  to  the  minds  of  the  learned  Judges  who  dis- 
sented from  the  Lord  Chancellor  on  that  occasion. 
Baggeit  v.  Meux{b)  was  then  referred  to  and  relied 
upon ;  but  that  case  seems  merely  to  decide  that  the 
restraint  against  anticipation,  or  rather  a  prohibition 
against  parting  with  or  disposing  of  her  estate,  may  be 
applied  to  the  fee  simple  of  the  married  woman  given 
to  her  separate  use.  The  other  case  relied  upon  {Major 
V.  Lansley  (c))  is  an  instance  of  the  alienation  of  the 
life  estate  in  a  rent  charge  of  a  married  woman  given  to 
her  separate  use. 

The  point  certainly  is  not  one  without  difficulty,  but 
whea  I  consider  the  authorities  treating  on  this  matter 

referred 

(a)  See  1 1  Ir.  Ch.  Rep,  44,  269.       (c)  2  Euu.  if  MyL  355. 
(6)  1  Co/(y.  138  and  iPAi/.  627. 
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1863.  referred  to  on  the  other  side,  beginning  with  Peacock  v. 
Monk  (a),  although  not  bearing  distinctly  on  the  exact 
point  before  me,  I  am  of  opinion  that  I  am  compelled 
Brotbbbidoe.  to  choose  between  conflicting  authorities,  and  that  the 
preponderance,  both  in  principle  and  authority,  esta- 
blishes, that  before  the  3  &  4  WUL  4,  c.  75,  a  fine  was 
necessary  to  pass  the  interest  of  a  married  woman  in 
that  part  of  the  fee  simple  estate  which  did  not  belong 
to  her  husband,  and  that  since  that  statute,  an  ac- 
knowledgment under  the  77th  section  is  still  necessary 
for  that  purpose,  notwithstanding  the  addition  of  the 
words  that  the  estate  of  the  wife  is  **for  ker  separate 
use." 

It  is  to  be  observed  that  the  property  is  reversionary; 
I  doubt  whether  this  affects  the  case,  but  if  it  produce 
any  effect,  it  only  increases  the  difficulty  I  have  felt  in 
giving  to  the  words  '^  separate  use''  the  effect  contended 
for  by  the  Plaintiffs.  It  is  manifest  that  but  for 
these  words  separate  use  in  the  testator's  will,  the 
deed  of  1836  would  merely  amount  to  a  covenant  by 
the  husband  and  wife,  that  the  wife  should  make  the 
acknowledgment  required  by  the  statute  when  the  estate 
fell  into  possession,  which  would  in  no  respect  bind  the 
wife.  But  in  fact,  this  leaves  the  question  where  it  was, 
viz.,  whether,  when  the  words  *^  separate  use*^  are  used, 
the  statute  is  made  nugatory,  and  the  wife  enabled 
irrevocably  to  convey  her  reversionary  fee  simple 
estate  without  any  acknowledgment. 

I  am  of  opinion  that  the  words  of  the  77th  clause 
are  applicable  to  this  estate  in  fee  simple,  though  given 
for  her  separate  use.    I  think,  on  principle,  that  befof^ 
the  statute  a  fine  would  have  been  necessary  for  this « 
purpose,  and  I  have  met  with  no  cases  which  fay  down 

a 

(a)  2  ref.ten.  190. 


CASES  IN  CHANCERY.  369 

a  contrary  doctrine.  I  am  of  opinion,  therefore,  that  1863. 
the  deed  of  December,  IS56,  does  not  affect  the  re-  "'-^-'^^ 
versionary  estate  in  fee  simple  of  Mrs.  Brotheridge.  «. 

BSOTBBRIDOB. 

I  come  now  to  consider  how  it  operates  on  that  por- 
tion of  the  residue  given  to  Mrs.  Brotheridge  which 
consists  of  personalty.  With  reference  to  this,  the 
statute  has  no  application,  and  it  has  undoubtedly  been 
repeatedly  held  by  the  Court  of  Chancery,  and  it  is  the 
constant  practice,  to  allow  a  married  woman  to  deal  with 
a  money  legacy  given  to  her  absolutely  ,/or  her  separate 
use  as  her  own,  that  is,  her  receipt  alone  is  all  that  is 
necessary  for  the  protection  of  the  executors,  and  her 
application  to  this  Court  to  have  the  money  paid  to  her 
or  to  any  one  she  may  direct  is  always  complied  with, 
without  any  examination  or  ascertainment  of  her  un- 
biassed wish  that  this  should  be  done.  I  cannot,  in 
respect  of  personal  property,  make  any  distinction 
between  that  which  is  immediately  receivable  and  that 
which  is  reversionary.  If  it  be  her  property  as  a  feme 
sole,  she  may  deal  with  it  as  a  feme  sole,  and  sell  or 
incumber  it  as  she  pleases.  The  words  "separate  use** 
here  exclude  the  marital  right  from  attaching  to  any 
portion  of  the  property,  whether  he  survives  the  tenant 
for  life  or  not  Accordingly,  as  to  all  the  residue  of 
the  personalty  coming  to  her,  whether  vested  or  con- 
tingent, I  am  of  opinion  that  it  is  bound  by  the  deed, 
and  will  pass  to  anyone  who  may  buy  it  from  the 
Plaintiffs,  and  that  the  trustees,  the  Defendants,  will 
be  trustees  of  that  one-third,  for  the  benefit  of  such 
purchaser  and  his  assigns  when  the  same  may  fall  in. 

I  will  make  a  decree  declaring  the  right  according  to 
my  decision. 


NoTE.~&f  Betfall  ▼.  Bunbury,  13  Trith  C.  Kep.  318. 
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Feb.  18, 19.  WILLIAMS  V.  WILLIAMS. 

March  19. 

When  a  father  fpHE  fiicts  of  the  case  are  fully  stated  in  the  judg- 
the  name  of  metit,  and  need  not  be  repeated. 

his  child,  his 

SteS         **'•  ^^»y»  "»«*  Mr.  G.  WhUbread  for  the  Plaintiff. 

con  tempo- 

raneons  with         Mn  Z%d,  Mr.  Nalder  and  Mr.  EnereU  for  the  De- 
the  transaction  ^ 

itself  are  fendants. 

alone  admis- 

a  trust.   ^^*        Murless  V.  Franklin  (a) ;  Bone  ▼.  PoUard  (b) ;  Dum- 
den'^^^^'     ;>er  v.  Dumper  (c);  Sidmouth  v.  Sidmouth^d);  29  Cor. 
niissible  to       2,  c.  3j  8.  7,  were  cited, 
prove  that 
lands  were 

a  fethw  in  tie         ^^  MabTER  of  the  RoLLB. 

name  of  his 

child  not  as  I  am  satisfied  that  parol  eTidence  is  admissible,  even 

mentbutas  a  though  the  subject  be  real  estate.    I  will  consider  the 

^tee.  case. 

Purchases 

and  mort-  — '• 

gages  were 

taken  by  a 

father  in  the  The  MASTER  of  the  RoLLS.  Mar.  19. 

name  of  his 

!°!!:    ^^-   J      1^^6  question  in  this  cause  is,  whether  certain  pur- 
father  received  ^  *^ 

the  rents  and    chases  made  by  the  father  in  the  name  of  bis  son,  who 

pdd  Aem  into  ^^  ®^°^  ^^^>  ^®**  intended  to  be  advancements  for 
a  bank,  but  he  the  benefit  of  his  son,  or  whether  the  son  was  a  trustee 

son  to  draw  for  ^^  ^^^^  ^^^  *»'»  father. 

the  sums  he 

required.   The       mt            •                         .  i               »      •»>         » 

son  died              ^he  vanous  transactions  are  these: — In  December^ 

Sf'J'r'^'"'     1866,  the  Plaintiff,  who  is  an  auctioneer  and  cattle 

that  the  pre-  '  ' 

sumption  of  dealer 

an  advance- 
ment was  not        (a)  1  Stoamt.  13.  (c)  3  Giff.  583. 
rebutted.               (6)  24  fieov.  283.                            (d)  2  Bmv.  447. 
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dealer  in  the  concity  of  Carmarthen,  lent  I, 6001.  to  a 
Mn  Evan  EvanB,  on  the  security  of  an  estate  in  the 
parish   of   Llangranog.    The    mortgage   was,  by  his  „, 

direction,  made  out  in  the  name  of  the  son  Thomas    Williams. 
WilUams  the  younger,  as  the  mortgagee,  and  the  pro- 
perty conveyed  to  him  accordingly. 

In  February,  1866,  the  Plaintiff  lent  600/.  on  the 
security  of  an  estate  in  Lhndingnt,  called  tfie  Baxley- 
ghes  estate,  and  the  mortgage  was  made  in  the  name 
of  hiB  son  as  the  mortgagee,  and  the  property  conTeyed 
to  him  accordingly,  for  a  term  of  ni&ety«-mne  years  to 
seonre  the  amount. 

In  the  same  year,  the  Plaintiff  laid  out  6462.  in  the 
purchase  of  an  estate  called  OUwenfack,  and  in  the 
conveyance  the  money  was  expressed  to  be  paid  hf  the 
son  and  the  conveyance  made  to  him  in  fee« 

In  October,  1656^  the  Plaintiff  lent  6052.  on  the 
security  of  a  messuage  called  the  Black  Swan,  to  two 
persons  of  the  name  of  David  and  ITumae  Jonee,  who 
signed  a  receipt  for  the  amoont  and  an  undertaking 
that,  as  the  money  taid  been  paid  by  the  son  of  the 
Plaintiff,  they  would  assign  the  mortgage  deeds  to  the 
son  or  as  he  should  appoint  In  all  these  cases,  the 
form  of  the  tmnsaction  which  represented  the  son  as 
the  lender  of  the  money  or  the  purchaser  of  the  estate 
was  sanctioaed  by  the  direction  of  the  father. 

In  i860,  the  Plaintiff  laid  out  the  sum  of  1,230/. 
in  the  pnrchaase  of  an  tstate  called  Pentwyn,  in  the 
cooaty  of  CarvmrtheM^  and  the  deed  of  conveyance, 
which  was  executed  on  the  Ist  October,  I860,  expressed 
that  the  consideration  money  had  been  paid  by  the 
Plaintiff's  son,  and  the  conveyance  was  to  him  in  fee. 
B  B  2  In 
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1863.  I^  ^^^^  ^86  there  is  a  conflict  in  the  evidence  as  to 
whether  the  father  sanctioned  the  form  of  the  conyey- 
ance  to  his  son  in  fee. 


WiLLIAlffS 
V. 

Williams. 


On  the  9th  of  October,  1860,  the  son  died  and  left  a 
widow  and  five  infant  children.  On  the  day  of  his 
death  he  executed  a  will,  by  which  he  left  the  Pentwyn 
estate  to  his  son  William  WilUams  in  fee.  He  gave 
tlie  interest  of  the  mortgage  of  the  Black  Swan  to  his 
wife,  for  the  maintenance  of  herself  and  her  children 
during  her  life,  and  after  her  death  he  directed  the  prin- 
cipal to  be  divided  amongst  his  five  children  equally. 
He  bequeathed  the  Baileyglaes  mortgage  in  like  manner. 
And  he  gave  all  the  residue  of  his  real  and  personal 
estate,  subject  to  the  payment  of  his  debts,  funeral  and 
testamentary  expenses,  to  be  equally  divided  between 
his  wife  and  his  five  children,  and  he  appointed  his  wife 
and  eldest  son  executors  of  his  will. 

The  question  is,  whether  these  three  mortgages  and 
two  estates  belong  to  the  estate  of  Thomas  WilUamM 
the  younger,  deceased,  or  whether  they  belong  to  the 
Plaintifi*,  the  legal  estate  in  them  only  having  been 
vested  in  his  son,  which  has  descended  on  the  infant 
Defendant  William  Williami. 

This  is  solely  a  question  of  intention,  it  depends  upon 
what  the  intention  of  the  Plaintiff  was,  when  he  made 
these  purchases  and  these  advances  on  mortgage,  not 
what  his  intention  now  is.  Each  case  also  must  be 
taken  separately,  and  it  must  be  ascertained  what  his 
intentions  were,  on  the  occasion  of  each  separate  trans- 
action, by  the  evidence  accompanying  and  contem- 
poraneous with  the  transaction  itself.  The  first  and 
most  important  matter  is  this :— It  is  established,  that,  in 
all  the  first  three  cases,  the  conveyance,  and  in  the 

fourth 
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fourth  case  the  memorandum,  was  made  out  ia  the 
name  of  the  son,  with  the  knowledge  and  assent  and 
direction  of  the  father,  the  Plaintiff;  on  this  I  think  the 
evidence  distinct.  On  the  last,  namely,  the  purchase 
of  Pentwyn^  which  took  place  only  nine  days  before  the 
son's  death,  the  Plaintiff  asserts  that  it  was  conveyed 
to  his  son  without  his  authority  or  direction.  This 
therefore,  will  require  to  be  more  closely  examined  by 
the  evidence. 
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Williams 
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Williams. 


It  is  clearly  established  that  the  money  was  the 
father's.  It  is  also,  I  think,  established,  that  the  father 
received  the  rents  of  the  estates  and  the  interest  of  the 
mortgages,  for,  though  they  were  paid  into  a  bank 
where,  by  the  father's  direction,  the  son's  cheques  were 
honoured,  still  I  think  the  father  had  the  control  over 
the  whole  fund,  and  could  at  any  time  have  stopped 
the  son's  drawing. 

The  other  facts  established  by  the  evidence  which 
bear  on  the  subject  are  to  this  effect: — That  the  father 
had,  in  a  great  measure,  retired  from  business ;  that  he 
took  out  a  licence  as  an  auctioneer  for  his  son,  and  that 
his  son  assisted  him  throughout  in  carrying  on  his 
business.  If  there  were  no  further  evidence  in  the  case 
than  that  which  I  have  above  stated,  and  it  stood  alone 
on  these  fiicts,  it  would  not,  I  think,  constitute  the  son 
a  trustee  for  the  father. 


But  there  is  additional  and  important  evidence  which 
it  is  essential  to  examine  very  accurately,  bearing  always 
in  mind,  that  the  contemporaneous  evidence  of  the  trans- 
action is  that  which  alone  can  be  relied  upon,  and  that 
I  must  examine  this  case  very  much  as  I  should  have 
done  if  the  contest  had  arisen,  after  the  death  of  both, 
between  the  devisees  of  the  father  and  the  present  De- 
fendants, 
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1863.      tendinis,  instead  of  being,  aa  it  ia»  a  eoiitast  between 
'^^^'^     the  Plaintiff  and  the  pxeaent  Defendants. 

Williams 

V. 

WiLLiAMB.  I  think  myself,  therefote,  bound  to  rqect  from  eon*^ 
sideration  all  that  portion  of  the  evidence  of  the  father 
now  as  to  what  his  intentions  were  before.  The  decided 
eases  shew  that  his  present  declaration  to  that  effect 
could  not  have  been  regarded  after  his  deeease  to  create 
a  trust  in  the  son,  and  I  consider  myself  equally  bound 
to  disregard  them  now,  although  he  is  alive.  On  such 
occasions,  the  declaration  U>  that  effect  by  the  father 
must  be  contemporaneous  with  the  event  itself. 

I  come,  therefore,  to  consider  the  evidence  adduced 
by  the  Plaintiff  to  establish  that  thems  transactious  aon<- 
stituted  trusts  in  the  son  and  not  advancement  to  him. 
The  first  (act  brought  forward  is  a  letter  of  the  son  to 
the  mortgagor;  but  I  do  not  find  anything  in  this 
letter  that  indicates  a  trust  in  the  son.  That  the  money 
was  the  money  of  the  father  is,  of  course,  admitted ; 
unless  it  were  so,  the  question  could  not  arise ;  but  this 
letter  looks  to  me  as  if  the  son  considered  that  be  bad 
an  interest  in  the  matter,  wbethca*  as  joint  owner  vrith 
his  father  or  not  is  not  clear,  but  be  talks  of  ''  paying 
us  off.''  In  the  case  of  the  mortgage  of  the  property 
at  JLlangranog,  two  gentlemen,  one  of  whom  is  the  soli** 
citor  of  the  mortgagor  and  the  other  the  solicitor  of 
the  Plaintiff,  state,  that  though  he  gave  directions  to 
have  the  mortgage  made  out  in  the  name  of  his  son,  he 
said  that  his  son  should  hold  the  property  in  trust  for 
him.  Mr,  Zhyd  very  property  suggested  that  this 
should  be  accomplished  by  a  deed  or  written  declaration 
of  trust,  which  the  Plaintiff  declined.  There  are  also 
two  letters  written  by  the  son  in  the  Plaintiff's  exhibits. 
The  first  is  the  3rd  of  iVovsmW,  1869,  to  the  Rev. 

E.  EwxM, 
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E.  Evam,  mortgagor  of  the  Zhmffrangg,  and  the  second       1863. 
is  to  Mr.  Lloyd,  the  solicitor  of  Mr.  Evtms. 

The  re»t  of  the  evidence  does  not  appear  to  bear  on 
the  question  before  me,  it  simply  shews  that  the  son 
maaaged  the  property  for  his  father^  that  the  money 
waft  the  father's,  that  be  received  the  rents  and  allowed 
hia  son  to  draw  on  the  bank  for  the  sums  be  required. 
There  are  also  some  acts  of  ownership,  as  notices  to 
tenants  and  the  Kke,  which  were  necessarily  made  in 
the  name  of  the  Plaintiff's  son.  The  principles  of  law 
to  be  applied  to  these  facts  appear  to  me  to  be  ad- 
mirably laid  down  in  the  jadgment  in  the  case  of  Crrejf 
V.  Grey  (a).  I  cannot  better  explain  my  meaning  than 
by  reading  the  parts  of  that  judgment  which,  in  my 
opinion,  govern  this  case  :** 

^*  Generally  and  primd  facie,  as  they  say,  aparchasein 
the  name  of  a  stranger  is  a  trust  for  want  of  a  con-* 
sideradon,  but  a  purchase  in  the  name  of  a  son  is  no 
trust,  for  the  consideration  is  apparent.  2.  But  yet 
it  may  be  a  trust,  if  it  be  so  declared  antecedently  or 
subsequently  under  the  hand  and  seal  of  both  parties. 

3.  Nay,  it  may  be  a  trust  if  it  be  so  declared  by  parol, 
aud  both  parties  uniformly  concur  in  that  declaration. 

4.  The  parol  declarations  in  this  case  are  both  ways, 
the  father  and  son  sometimes  declaring  for  and  some- 
times against  themselves.  5.  Ergo,  there  being  no 
certain  proof  to  rest  on  as  to  parol  declarations,  the 
matter  is  lefl  to  construction  and  interpretation  of  law. 
6.  And  herein  the  great  question  is,  whether  the  law 
will  admit  of  any  constructive  trust  at  all  between 
father  and  son.  1st.  For  the  natural  consideration  of 
blood  and  affection  is  so  apparently  predominant  that 
those  acts  which  would  imply  a  trust  in  a  stranger  will 

not 

(a)  2  Swami.  App.  597. 


Williams 
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1863.  not  do  so  in  a  son;  and  ergo^  the  father  who  would 
check  and  control  the  appearance  of  nature  ought  to 
provide  for  himBelf  by  some  instrument,  or  some  clear 
W1LLIAM8.  proof  of  a  declaration  of  trust,  and  not  depend  upon 
any  implication  of  law,  for  there  is  no  necessity  to  give 
way  to  constructive  trusts,  but  great  justice  and 
conscience  in  restraining  such  constructions.  2nd. 
The  wisdom  of  the  common  law  did  so;  for  all  the 
books  are  agreed  on  this  point,  that  a  feoffment  to 
a  stranger  without  a  consideration  raised  a  use  to  the 
feoffor  ;  but  a  feoffment  to  the  son,  without  other  con- 
sideration, raised  no  use  by  implication  to  the  father, 
for  the  consideration  of  blood  settled  the  use  in  the  son 
and  made  it  an  advancement.  How  can  this  Court 
justify  itself  to  the  world  if  it  should  be  so  arbitrary  as 
to  make  the  law  of  trusts  to  differ  from  the  law  of  uses 
in  the  same  case  ?  . . .  .  Ergo^  where  the  father  intends  a 
trust,  he  ought  to  see  it  declared  in  writing,  or  supported 
by  direct  proof,  and  not  rest  upon  constructions."  (a) 

I  think  all  these  observations  apply  to  the  present 
case,  and  applying  this  law  to  the  facts  in  the  present 
case,  though  I  cannot  but  say,  that  though  I  feel  some 
hesitation  respecting  the  extent  of  reliance  which  ought 
to  be  placed  on  the  recollection  of  Mr,  Lloyd  and  Mr. 
Bishop  of  the  exact  words  spoken  by  the  Plaintiff, 
yet  assuming  that,  at  the  date  of  the  loan,  the  Plaintiff 
told  these  gentlemen  that  the  transaction  was  intended 
to  be  a  trust  in  the  son  for  his  benefit,  that  this  was 
said  in  the  presence  of  the  son  and  assented  to  by  him 
at  that  time,  then  I  am  of  opinion  that  this  must  be 
treated  as  a  contemporaoeous  declaration  of  trust,  which 
undoubtedly  may  be  made  by  parol. 

It  is  no  doubt  difficult  to  understand  why  the  Plain- 
jtiff,  in  these  circumstances,  directed  the  mortgage  to  be 

made 

(a)  Lot.  ci<.  p.  600. 
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made  in  the  name  of  the  son,  if  he  was  to  be  merely  the        1863. 

trustee.     For  in  that  case  the  usual  object  of  these 

transactions  would  have  been  frustrated.   If  the  son  had 

survived  the  Plaintiff,  the  estate  of  the  father  would     WiLtuiia. 

have  been  just  as  liable  to  probate  and  legacy  duty  as 

if  such  conveyance  had  not  been  made  out  in  his  son's 

name.    Still,  as  both  the  gentlemen  give  plain  and  un- 

equivocable  evidence  of  the  parol  declaration  of  trust 

made  by  the  father  and  assented  to  by  the  son  at  the 

time,  I  consider  mysdf  bound  by  it  and  must  declare 

the  trust  accordingly.    The  receipt  of  the  rents  by  the 

father,  as  I  have  stated  from  the  judgment  I  have  read, 

amounts  to  nothing. 

As  to  the  other  three  transactions  which  took  place 
before  the  purchase  of  Pentwyn,  I  am  of  opinion  that 
they  must  be  taken  to  be  advancements  by  the  father 
to  the  son.  There  is  in  fact  nothing  to  rebut  it,  but, 
first,  the  receipts  of  the  rents  and  interest  by  the  father, 
which  were  paid  to  his  account  at  the  bank  where  the 
son  might  draw  for  what  he  required;  and  secondly, 
the  present  statements  of  the  father,  which,  as  I  have 
already  said,  are  not  sufficient  to  rebut  the  necessary 
presumption  of  law. 

The  case  of  the  purchase  of  Pentwyn  is  a  very  dif- 
ferent matter ;  the  execution  of  the  deed  conveying  this 
property  was  only  eight  days  before  the  death  of  the 
son.  The  evidence  respecting  it,  to  which  I  once 
more  refer  in  detail,  amounts  to  this : — that  the  father 
(the  Plaintiff)  gave  instructions  on  the  subject  to  Mr. 
JSishop,  who  prepared  the  conveyance,  to  have  the  deed 
made  out  to  him  as  purchaser,  and  that  afterwards,  by 
the  direction  of  the  son,  the  conveyanfce  was  altered  into 
the  name  of  the  soi,  and  as  this  was  in  accordance  with 
what  had  been  done  on  former  occasions,  and  with  the 

conduct 
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1863L  cooduci  pursued  by  the  son  for  the  father  and  with  his 
sanction  for  a  great  length  of  time,  Mr.  Bishop  complied 
with  this  direction.  It  is  true  that  the  devise  of  thie 
estate  by  the  son  is  expressly  opposed  to  thia  evidence, 
and  ahewa  that  be  considered  himself  entitled  to  deal 
with  it  as  owner«  But  still  I  cannot^  on  this  evidence, 
find  that  the  deed  was  made  out  in  the  name  of  the  son 
aa  purchaser^  in  accordance  with  any  general  or  par- 
ticular authority  of  the  &tlier  given  to  the  son,  or  that 
it  was  done  by  the  direction  of  the  fiither,  and  although 
the  will  of  the  son  is  a  positive  declaration  that  the 
property  is  his,  still  I  cannot,  I  think,  allow  this  state- 
ment to  counterbalance  thepositive  and  contemporaacoos 
direction  given  by  the  father  to  Mr*  Bishop  and  esta- 
blished by  hia  evidence,  although  the  fiither  does  not 
appear  to  have  remonstrated,  either  with  his  solicitor  or 
with  hia  son  daring  his  lifetime,  for  the  fonn  ia  which 
the  deed  had  been  prepared  and  executed  in  disobedience 
to  bis  instmciiona. 

Upon  the  whole  of  this  case,  thereibrey  I  am  of  opinion 
that  as  to  the  mortgage  for  1,600/.  on  Llangrcmog  and 
the  pnrcfaase  of  the  Peuiwyn  estate^  the  son  must  be 
declared  to  have  been  a  trustee  thereof  for  his  fiither ; 
but  as  to  the  remaining  three  transactions,  they  must 
be  taken  to  have  been  advances  and  purchases  made  by 
the  father  for  the  benefit  and  advancement  of  his  son, 
and  that,  on  the  death  of  his  8on»  they  belonged  to  him 
and  passed  as  his  property,  under  the  directions  con- 
tained in  his  will. 

I  have  thought  it  unnecessary  to  refer  to  the  other 
decisions  cited  before  me  or  those  which  I  have  referred 
to  myself;  they  all,  and  more  especially  the  case  of 
Sishmmth  v.  SidtnaiUh  {a),  appear^  me  to  ilkutrate 

and 
(a)  2  Beav.  447. 
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and  confirm  the  priocipl^  luid  dowo  in  Grey  v.  Gresy  (a)»        1868. 
wbicb  I  hft?e  read  ftt  length.    I  shall  make  a  declaration 
aiecordingly  and  give  no  costa  on  ^thar  aide,  if  indeed 
(whieh  I  apprehend  would  not  have  been  the  caae)  any    Wiujami. 
coato  bad  been  aaked  for. 

(a)  2  Swamt.  594. 


WlLUAMS 


Re  BLAKESLEY  AND  BESWICK. 

AprU  30. 

i^N  the  20tb  ef /k8«.  Lady  Sophia  Oiuieki  entered  An  intended 

^^    into  a  negociation  in  Loudon,  for  a  loan  to  her  of  ^^^p&y 

SfiOOL  by  way  of  mortgage.    That  sum  was  to   be  »!>•  reatonable 

advanced  to  her  in  London  on  Tuesday ^  the  24th  of  mortgagor's 

June,  by  Mr.  Thorp  of  Leeds,  through  his  solicitors  wlicitor.ifthe 
*     ^  ^  ,  ^  »    T   'i     matter  went 

Messra.  BlakesUy  4r  JBe$tvick  of  Londgn,  and  Lady  off:— HeK 
Sophia  undertook  to  pay  their  reasonable  cost9  in  the  Q^oUnciude^ 

matter  if  it  went  off«  the  expenses 

of  withdrawing 
the  money 
Lady  Sophia  GiubeleVs  title  to  the  property  was  re-  fromahankera 
ir»  «iAiti*  1  *""  of  remit- 

jected  on  Saturday  the  21st»  but  this  waa  not  known  to  ting  it  to  Ion- 
Mr.  Thorp  of  Leeds  until  Monday  following.    In  the  ^^^J^^^' 
meantime^  on  Saturday  the  21st  of  June,  Mr,  Thorpe,     Application 
in  anticipation  of  the  completion  on  Tuesday,  had  with-  after  wi  order 
drawn  the  49OOO/.  from   his  deposit   account  at  his  for  taxation, 
bankers^  and  had  directed  them  to  remit  the  amount  to  non  taxaUe 
LondoxL    For  this  they  chai^d  him  lOt  commission,     j*;™  fr?">  J" 

•*  °  bill,  refused. 

The  matter  went  off,  and  Mesars*  BlakesUy  ^ 
JSeswick  sent  in  their  bill  of  costs  to  Lady  Sophia 
Oiubelei;  this  included  the  charge  for  IQ/.|  whichi  on 
the  taxation,  the  Taxing  Master  allowed. 

• 
Mr.  Jessell  now  moved  to  review  the  taxation,  and 

that 
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1863.  that  the  10/.  might  be  disallowed.  He  argued^  first,  that 
this  charge  was  not  comprised  in  the  undertaking,  for  if 
bullion  had  been  sent,  the  expenses  would  not  have 
been  chargeable  on  the  borrower ;  secondly,  that  it  had 
been  unnecessarily  incurred  before  the  title  had  been 
accepted ;  and  thirdly,  that  it  ought  not  to  be  charged 
in  the  bill  of  the  solicitors,  who  had  not  paid  it 

Mr. PheaTjConiri.  This  was  one  of  the  '' reasonable 
costs  "  in  the  matter,  and  which  the  intended  mortgagor 
bad  undertaken  to  bear.  The  remittance  was  made  bon& 
fide  for  the  benefit  of  the  borrower,  who  wanted  the 
money  on  Tuesday^  and  to  prevent  her  being  disap- 
pointed in  receiving  it  on  that  day. 

The  Master  of  the  Rolls. 

I  think  this  charge  must  be  disallowed.  It  is  clear 
that  when  a  person  borrows  money  and  agrees  to  pay 
the  costs  of  the  lender,  that  does  not  include  the 
expenses  incurred  by  the  lender  in  getting  the  money. 

I  never  heard  that  a  mortgagee  was,  under  such  cir- 
cumstances, entitled  to  charge  the  mortgagor  with  his 
broker's  commission  for  selling  out  stock,  or  for  realising 
railway  debentures,  or  for  raising  the  money. 

This  is  a  stronger  case :  here  the  intended  lender  asks 
for  the  expenses  which  his  bankers  charged  him  for 
withdrawing  the  money  and  sending  it  to  London^  and 
which  expense  he  thought  fit  to  incur  before  he  had 
accepted  the  title.  I  think  that  this  sum  is  not  in- 
cluded in  the  costs  undertaken  to  be  paid. 

Neither  can  I  accede  tb  the  proposal,  that  the  soli- 
citors should  be  allowed  to  withdraw  this  item  from  their 

bill 
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bill  of  costs.  In  all  these  cases  such  items  are  charged 
bond  fide;  but  a  solicitor  cannot  be  permitted,  during 
taxation^  to  say^  that  there  are  items  which  he  should 
not  have  included,  and  withdraw  them ;  for  the  client, 
on  the  other  hand,  would  say,  "  I  would  not  have  taxed 
the  bill  if  they  had  not  been  included  in  it." 

I  must  disallow  this  10/. 


BICKNELL  V.  BICKNELL. 

AprU  30. 

A    SUIT  was  instituted  by  several  infants,  by  their  After  decree 
-^     next  friend,  and  a  decree  had  been  made.  JdiuS^by" 

several  in- 
One  of  the  Plaintiffs,  having  attained  twenty-one,  &nti,one 

came  oi  age 
and  being  desirous  of  retiring  from  the  suit,  '  and  objected 

to  renaain  co- 

Mr.  Wickens,  on  his  behalf,  moved  to  stay  proceed-  „j^e  wae 
ings  as  regarded  him,  or  that  his  name  might  be  struck  struck  out  as 
out  as  co-Plaintiff.     He  cited  Acres  v.  Little  (a);  Guy  ^^  ^e  was 
V.  Guy  (b);  and  see  1  C.  P.  Cooper  (c) ;  and  Ballard  v.  2*^^^^'^' 
White  {d). 

Mr.  RensAaWf  for  the  next  friend,  referred  to 
Anonymous  (e),  and  said  that  the  suit  was  nearly 
wound-up. 


7%e  Master  of  the  Rolls. 

I  cannot  stay  the  proceedings  in  the  suit  after  decree. 
The  proper  order,  if  you  ask  it,  is  this: — On  the  appli- 


cation 


(a)  7  Sim.  138.  (d)  2  Hare,  159. 

(6)  2  Bern.  460.  (e)  4  Madd,  461. 

(c)  Page  372. 
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1663. 


BlCkHELL 

O. 
BlCkHtLI,. 


cation  of  this  Plakidff  to  strike  out  bis  name,  and,  on  the 
appltcatioii  of  the  co-Plaintifis,  make  such  Plaititiff  a 
Defendant,  and  in  all  future  proceedings  his  name  will 
be  introduced  as  a  Defendant.  If  that  be  not  asked,  I 
must  simply  strike  oot  his  name.  Let  the  teats  be  costs 
in  the  cause. 


In  re  CHAPMAN'S  WILL. 
April  18. 
Atestotorbe-  IDY  his  wili,  dated  in  1800,  the  testator  bequeathed 

l^g^^toLb  the  sum  of  3,000t"  unto  such  one  or  more  of  his 

of  bis  neplMwi  nephews  and  nieces  (childreA  of  his  late  sister  Saitak 
(children  of  MallaUeu,  deceased)  as  should  be  living  at  his  death, 
^Jm  faf  equally."  And  be  gave  the  residue  of  his  estate  equally 
living  at  hit  ''between  such  of  the  persons,  next  hereinafter  men- 
»nd  heori'^*  tioned  or  referred  to  as  intended  to  take  the  same,  as 
videdatfol-  should  be  living  at  his  death,  that  is  to  say,^  the 
1^  mV'  ^  **  children  of  my  late  sister  Sarah  Mallalieu,  deceased,** 
nephew  or  and  others  whom  he  specified.  He  then  proceeded 
die  in  my  life-  thus:—^  Provided  always,  and  I  hereby  declare,  that 
*hild"  ^^^Y^^^  'o  case  any  of  my  nephews  and  nieces,  or  great  nephews 
at  my  deceaae,  and  great  nieces,  shall  die  in  my  lifetime  leaving  any 
should standin  ^^^^  ^^  children  who  shall  be  living  at  my  decease,  and 
their  parento'  who  shall  then  have  attained,  or  shall  live  to  attain,  the 
entitled  to  the  ^g^  ^^  twenty-one  years,  then  and  in  such  case,  it  is  my 

share  which  ^ji|  that  the  child  or  children  attaining  the  said  age  of 
the  deceased  /  ,  ,  . 

parent  would  each  such  nephew  or  niece  or  great  nephew  or  great 
niece  so  dying  in  my  lifetime  shall  represent  and  stand 
in  the  place  of  his,  her  or  their  deceased  parent,  and 
shall  be  entitled  to  the  same    share  or  shares  and 


nave  been  en- 
titled to,  if 
living  at  my 
decease.    A 
child  of  a  niece 
who  had  died 

Srior  to  the 
ate  of  the 
will  was  held  entitled  to  participate  in  the  legacy. 


interest, 
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interest,  as  well  original  as  accruingp  in  the  pecuniary       1863^ 
legacies  hereinbefore  beqaeatbed  and  in  my  residuary 
personal  estate^  as  his^  her  or  their  decettsed  parent 
would  have  been  entitled  to  if  living  at  the  time  of  my 
decease." 

The  testator  died  in  186L 

Sarah  MallaKeu  had  three  children,  who  survived  the 
testator,  but  she  had  had  a  fourth  child,  Hannah,  who 
had  died  in  1844,  anterior  to  the  date  of  the  will, 
leaving  one  child  Elizabeth  H.  Wrigley. 

A  question  had  arisen,  whether  Elizabeth  H.  Wrigley 
was  entitled  to  a  share  of  the  legacy  of  3,0002.,  which 
had  been  paid  into  Court. 

Mr.  Baggallay  and  Mr.  Lewin,  for  the  children  of 
Sarah  Mallalieu.  The  substitution  is  in  favor  of 
nephews  and  nieces  who  *' shall"  die,  that  is  a  future 
event,  and  refers  to  those  who  shall  die  after  the  date  of 
the  will.  The  gift  is  in  favor  of  those  whose  parents 
might  have  taken  under  the  will,  but  no  nephew  or  niece, 
who  had  died  prior  to  the  date  of  the  will,  could  have 
been  a  legatee  under  it.  There  must  be  an  original  valid 
gift  to  some  one  in  order  to  found  a  substitution  for  it. 

They  cited  Chrutapherwn  v.  Naylor  {a) ;  Butter  v. 
Ommaney  (J) ;  Waugh  v.  Wangh  (c) ;  Lcring  v. 
nunna8{d). 

Mr.  Renshaw  for  the  trustees* 

Mr.  Southgate  and  Mr.  Langworthg,  for  Elizabeth 

H,  Wrigley  and  her  husband,  were  not  heard. 

The 

(a)  1  Met.  320.  (c)  2  MyL  i^  JT.  41. 

(6)  4  Run.  70.  (rf)  1  Dm.  if  Sm,  497. 
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,}^^  The  Master  of  the  Rolls. 

Chapman's  ^  think  this  legacy  is  divisible  into  fourths.  If  the 
WiLu  original  gift  had  stood  alone» ''  I  give  3^000/.  unto  such 
one  or  more  of  my  nephews  and  nieces,  children  of  my 
late  sister  Sarah  Mallalieu,  as  shall  be  living  at  my 
death/'  there  could  be  no  question  but  that  the  nephews 
and  nieces  who  survived  would  alone  be  entitled  to 
participate  in  the  legacy.  But  I  think  that  there  is 
sufficient  on  this  will  to  shew,  that  the  children  of 
nephews  or  nieces  who  were  dead  at  the  date  of  the 
will  were  to  take.  Much  stress  cannot  be  placed  on 
the  words  ^^  shall  die  in  my  lifetime ;"  it  is  vague.  It 
is  argued,  that  it  means  ^^  shall  hereafter  die/'  but  I 
think  the  expression  is  constantly  used  in  the  sense 
'^  shall  be  dead  at  the  time  of  my  death/' 

I  accept  the  construction  of  Christopherson  v.  iViiy- 
lor  (a) ;  but  here  the  words  are  distinct,  in  case  any  of 
my  nephews,  &c.,  *'  shall  die  in  my  lifetime  leaving  any 
child,"  that  is,  shall  die  at  any  time  in  my  lire  leaving 
children,  who  shall  be  living  at  my  death  and  attain 
twenty-one.  Here  is  a  child  of  a  niece  who  died  in  the 
testator's  lifetime  and  which  child  was  living  at  his  death 
and  has  attained  twenty-one.  Then  the  testator  says, 
she  ^'  shall  represent  and  stand  in  the  place  of"  her  de- 
ceased parent,  and  shall  be  entitled  to  the  same  share 
as  her  parent  "  would  have  been  entitled  to  if  living  at 
the  time  of  his  decease." 

It  is  clear,  that  the  niece  Hannah  would  have  taken 
one-fourth  if  she  had  been  living  at  the  time  of  the  tes- 
tator's decease,  aiid  her  daughter  is  consequently  en- 
titled to  stand  in  her  place. 

(a)  1  Mer.  326. 
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1861. 
Nov.  16. 

Re  GIRAUD.  1863. 

AprU  18,  20. 
ID  Y  indentures  dated  in  1833,  a  freehold  messuage,  &c.,  By  an  order 
""^     was  conveyed  to  Charles  Louis  Giraud  in  fee,  by  ^^^  Trustee' 
way  of  mortgage  for  securing  the  repayment  of  896/.      ^^^  **»!  . 

adyertently 

Charles  Louis  Oiraud  signed  a  memorandum  ac-  ▼©•ted inan 

.    «J»en«    The 
knowledging  that  he  held  the  mortgage  in  trust  for  his  Court  declined 

father,  Jean  BaptUte   Giraud.     This  mortgage  had  ^JIS?  by^n- 

been  made  to  the  son,  under  the  impression  that  the  sorting  the 

father,  who  was  born  in  France^  was  an  alien.     It  ap-  natural-bom 

peared,  however,  that  Jean  Baptiste  Giraud  came  to  »uhject,  with- 
'        ,      -    ,  ,  _  ^_  _  .  ,    _  ,      -       out  the  con- 

^n^iana  about  the  year  1798,  and  served,  from  the  1st  aentofthe 

otAprU,  1798,  until  the  24th  of  November,  1802,  as  an  f5*>''°j  ^"' 

able  bodied  seaman  on  board  a  British  ship  of   war,  made  upon  a 

The  Arrogant,  this  country  being  all  that  time  at  war  '^A^TaUen 

with  France.  who  had  served 

on  board  a 
British  man- 
Jean  Baptiste  Giraud  died  in  1860.     Afterwards  the  of-war  for  four 

mortgagors  were  desirous  of  paymg  oil  the  mortgage  of  war,  held 
and  of  obtaining  a  reconveyance,  but  Charles  Louis  i^^^^^^' 
Giraud,  a  mariner,  having  gone  abroad  in  1844  and  not  under  the  13 
having  been  since  heard  of,  this  could  not  be  done.     A     ^*   *  ^-   * 
petition  was  thereupon  presented,  under  the  Trustee  Act, 
by  the  parties  beneficially  interested  under  Jean  Bap- 
tiste  Giraud*s  will  and  by  his  executor,  under  which 
an  order  had  been  made,  by  the  Master  of  the  Rolls, 
in  February,  1861,  vesting  the  legal  estate  in  Louis 
Watbled  the  executor. 


It  was  afterwards  discovered  that  Watbled  was  an 

alien,  and  an  application  was  now  (16th  of  November, 

VOL.  XXXII--III.  CO  1861) 
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1861.        1861)  madci  that  another  name  might  be  substitated  in 
the  order  in  lieu  of  Watbled. 

Mr.  Hemmings,  in  support  of  the  petition,  argued, 
first,  that  under  the  13  Geo.  2,  c.  3,  and  20  Geo.  3, 
c.  20,  Jean  Baptiste  Giraud  must  be  held  to  be  a 
natural  bom  subject ;  and  secondly,  that  as  the  vesting 
order  had  been  made  under  a  mistake  as  to  the 
nationality  of  Watbled^  it  might  be  now  corrected. 

Mr.  WichenSf  for  the  Crown,  cantrd,  argued  that  the 
provision  in  the  act  referred  to  only  applied  after  the 
king's  proclamation  to  that  effect  (13  Geo.  3,  c.  3,  s,  4), 
as  to  which  nothing  appeared  on  the  evidence. 

The  Master  of  the  Rolls. 

I  think  the  4th  section  only  applies  to  merchant  ships, 
and  I  must  hold  that  Jean  Baptiste  Giraud  was  not 
an  alien.  But  I  cannot  make  a  variation  in  the  ex- 
isting order,  except  with  the  consent  of  the  Crown. 

Mr.  Wickens  said  he  had  no  authority  to  consent,  on 
behalf  of  the  Crown,  to  the  alteration. 


1863. 

Apr.  18,  20.  A  petition  was  now  presented  to  rehear  the  former 
petition  and  to  vary  the  order,  in  the  manner  asked  on 
the  previous  occasion. 

Mr.  De  Gex  and  Mr.  Hemminffs,  in  support  of  the 
petition,  argued  that  as  the  estate  did  not  vest  in  the 
Crown  until  office  found.  Pagers  Cases  (a),  the  former 

order 
(a)  5  Coke'i  Rep.  52. 
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order,  which  had  been  made  under  a  mistake,  might  be       1863. 
diseharged  and  a  proper  peraon  now  appointed  trustee      ^^'v^ 
in  the  place  of  Charles  Louis  Giraud.  Giraod. 

Mr.  Wickens,  for  the  Crown,  raised  no  further  ob- 
jection, but  asked  for  his  costs. 

The  Mastbr  of  the  Boixs  discharged  the  previous 
order. 

Norm.— Efg.  Lib.  1863  A.,foL  927. 


o 


Re  CAMERON  COALBROOK  COMPANY. 
HUNTS  CASE. 

April  20. 

N  the  2nd  of  September,  1848,  Ebenezer  Hunt,  the  In  1848,  A. 
holder  of  190  shares  in  this  company,  transferred  ^^l  ^^net  in 
them  to  his  brother  Gideon  Hunt,  who  already  held  172  &  company  to 
other  shares.     In  December,   1849,  Gideon  Hunt  (a  the  company 

dissentient  shareholder)  transferred  all  these  shares  to  ^^  ordered  to 

be  wound  np. 

the  Cameron  Company.  The  Court 

refused,  in 

In  1861,  an  order  was  made  to  wind-up  the  company,  ^^^e  official  °^ 
and  the  transfer  to  the  company  having  been  held  to  be  manager  to 

,. ,  ~  t^v^.»  t      contest  the 

invalid,  see  Bennetts  Case  {a),  Gideon  was  put  on  the  validity  of  the 

list  of  contributories  for  the  whole  362  shares.  transaction, 

until  be  bad 
laid  a  suffi- 
In  January,  1863,  the  official  manager  took  out  a  cient  ground 

summons  in   Chambers  to   review    the    list    of  con-  Btating  to  the 

tributories,  by  substituting  the  name  of  Ebenezer  Hunt  ^^^  ^^*'  , 

^  ^  .^M-  mformation  he 

m  the  place  of  Gideon  Hunt  for    the    190   shares,  had  received 

Ebenezer  Hunt  was  subpoenaed  to  attend  before  the  ^a^w^enli?'* 

Examiner  first  obtained 
it. 
(a)  18  Bmv.  339,  ondhDt  G.,  Af.  ^  Q.  284. 

cc2 
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1863. 


Examiner  to  be  examined  as  to  the  circumstances  re* 
lating  to  the  transfer  of  these  shares;  but  he  resisted , 
and  the  matter  was  adjourned  into  Court. 

The  Solicitor' General  (Sir  R.  Palmer)  and  Mr. 
Roxburgh  for  the  official  manager.  The  transfer,  as 
we  are  ready  to  prove,  was  a  mere  simulated  one,  and 
the  name  of  Gideon  Hunt,  who  was  insolvent,  was  used 
as  a  mere  mask  to  protect  Ebenezer  from  liability.  The 
consequence  is,  that  the  transfer  to  Gideon  was  void, 
and  Ebenezer  Hunt's  name  ought  properly  to  be  in- 
serted on  the  list  as  a  contributory,  in  lieu  of  Gideon 
Hunt.  They  referred  to  Hyanie  Case  (a);  CostelWs 
Case{b);  De  Pass'  Case{c),  said  to  have  been  com- 
promised in  the  House  of  Lords. 


Mr.  Selwyn  and  Mr.  C  Swanston  for  Ebenezer 
Hunt.  It  is  fifteen  years  since  the  transfer  was  made 
and  twelve  years  have  elapsed  since  the  winding-up 
order ;  it  is  now  too  late  to  object  to  the  transfer,  for 
whatever  might  have  been  the  nature  of  the  transaction 
originally,  the  lapse  of  time  is  now  a  bar  to  re-open- 
ing the  matter.  We  therefore  meet  this  case  by 
an  objection  in  the  nature  of  a  demurrer.  Twelve 
years  had  elapsed  in  Brotherhoods  Case  (ef) ;  Ex  parte 
Bennett  (e) ;  Dr.  Grady's  Case  (/) ;  Straffon's  Case  {g) ; 
Shartridge  v.  Bosanquet  (A) ;  Blair  v.  Bromley  (t)* 


Three  years  after  a  transfer,  the  liability  of  a  share- 
holder would  cease  as  regards  creditors,  and  a  transfer 

made, 


(a)  1  De  G.,  F.  *  J.  75. 

(6)  2  De  G.,  F.  ^  J.  302. 

(c)  4DeG.^  J.  544. 

id)  31  Bmv.365;  affirmed^Zl 
X.J.  (CA)..  861. 

(e)  18  Beav.  339,  and  5  De  G., 
M.  ^  G.  284. 


(/)  32L.  J.(CA.),326. 

(g)  4  DeG.i  $m.  256,  and 
1  De  G.,  M.  if  G.  576. 

(h)  16  Beao.  84,  and  ^  K  of 
L.  Cat.  297. 

(i)  2  Phil.  354. 
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made,  even  for  the  very  purpose  of  getting  rid  of  the 
liability,  would  be  valid,  unless  it  be  shewn  that  the 
company  was,  at  the  time,  notoriously  in  a  state  of  in- 
solvency. Oideon  Hunt  has  all  this  time  been  re- 
cognized as  the  holder  of  these  shares,  and  time  is  most 
essential  where  it  is  attempted  to  change  a  recognized 
ownership  and  transfer  a  liability. 
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The  Masteb  of  the  Rolls. 

I  think  that,  after  the  length  of  time  that  has  elapsed 
since  the  winding-up  order  was  made,  namely,  eleven 
or  twelve  years,  the  official  manager  ought  not  to  ex- 
amine into  a  transfer  which  took  place  before  that  time, 
without  some  considerable  ground  for  believing  that  he 
can  disturb  the  arrangement ;  he  ought  to  have  some 
sufficient  information  on  the  subject,  and  ought  not 
wantonly  to  commence  an  expensive  litigation. 

I  shall,  therefore,  require  the  official  manager  to  state 
to  me  what  information  he  has  received  on  the  subject, 
and  when  he  first  obtained  it.  That  being  done,  I  am 
of  opinion  that  Ebenezer  Hunt  cannot  refuse  to  be  ex- 
amined, assuming  the  first  condition  to  be  satisfactorily 
complied  with. 


I  am  of  opinion  that  he  stands  in  this  situation : — he 
abstains  from  giving  any  evidence  and  will  not  allow 
any  to  be  given.  I  must  therefore,  as  on  demurrer, 
make  every  presumption  against  him,  and,  assuming 
that  the  official  manager  satisfies  me  that  he  was  jus- 
tified in  not  coming  here  sooner,  I  shall  then  enter  into 
the  merits  and  have  to  consider  whether  the  transaction 
ought  to  be  held  invalid.     I  cannot  say  that  there  may 

not 
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1863. 

Re 

Cameron 

Co ALB ROOK 

Company. 

Hunt's 
Case. 


not  be  a  fraudalent  traDsfer  which  the  cotnpany  have  a 
right  to  open  at  this  distance  of  time. 

I  thinki  therefore^  that  the  ease  modt  stand  over,  and 
if  the  official  manager  should  satisfy  me  that  there  is 
a  fair  gfoand  for  further  inquiry,  I  ahall  allow  the  case 
to  proceed. 

I  agree  that  it  has  not  been  the  practice  to  require 
this  preliminary  explanation  on  the  part  of  the  official 
niaoager,  and  no  inquiry  would  have  been  necessary  in 
this  case  if  the  winding-up  order  had  been  made  in 
1861  instead  of  1851,  for  then  I  should  at  once  have 
said  ''you  may  inquire  into  it."  But  when  twelve 
years  have  elapsed,  it  is  taken  out  of  the  ordinary  rule. 
In  such  a  case  there  ought  to  be  something  special 
to  induce  the  Court  to  go  into  a  transaction  of  so  old 
a  date,  and  I  shall  certainly  make  every  reasonable  and 
fair  presumption  in  favor  of  the  transaction  after  such  a 
lapse  of  time. 
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GOULD  V.  GOULD. 

April  30. 

npHE  testator,  by  his  will  dated  in  1829|  devised  and  Byhu  will,  a 

"^      bequeathed  his  real  and  personal  estate  to  trustees  y^^  ^  ^^ 

for  bis  sister  Sarah  Gould  for  life,  and  afterwards  on  penonal  estate 

certain  trusts  for  her  children  (exclusive  of  William  Gould  trusts  for  bis 

her  eldest  son),  »»*?^-,  ^y  • 

codicil  be  gave 

a  legacy  to  bis 
By  a  codicil  dated  in  1834,  the  testator  said  "  I  give  Srm  h?^*''' 

and  bequeath  unto  my  eldest  nephew  and  heir  at  law,  called  bis 

"  beir  at  law  " 
William  Gouldf  the  sum  of  3,000/.     He  afterwards  ex-  ^^  i,^  di-   ' 

pressed  himself  as  follows  :—"  And  I  direct  that  the  rected  that  tbe 

OMicil  sbonld 
making  or  publication  of  this  my  codicil  shall  jwt  extend  not  give  to  bis 

or  be  construed  to  extend  to  give  to  my  trustees,  for  the  ^J^'u^^^f 

benefit  of  my  said  sister,  any  freehold  or  copyhold  estates  bis  sister,  any 

or  premises  purchased  by  me  since  the  date  of  my  said  freeboS"©" 

wUl,  but  that  (except  as  to  the  premises  in  Petworth  copybolds; 

hereinafter  mentioned),  the  same  estates  and  premises  g^jQe,  as  to 

shall  descend  and  go,  as  to  my  freehold  estates  to  my  ^*®H?f  jf* 

heir  at  law,  and  as  to  my  customary  estates,  to  my  to  bis  beir  at 

customary  heir,  according  to  the  custom  of  the  re-  J.*^to^j^  ^ 

spective  manors  whereof  they  may  be  holden/'  estates,  to  bis 

customaiy 
beir.    At  tbe 
The  testator  died  in  1836,  having,  between  the  date  testator's 

of  his  will  and  codicil,   purchased   a  copyhold  estate  ^33  ^^^  beiress 

called  "  Cold  Waltham."  "^  1*"  «»d 

customary 

beir.     Held, 
At  the  testator's  death,  his  sister  Sarah  Gould  was  ^^^f  ewlJdS 
his  heiress  at  law,  and  heiress  according  to  the  custom  from  takiag 
of  the  manor  of  which  the  copyhold  was  holden.     But,  J^  |!cquired 
on  the  supposition  that  his  sister  was  excluded,  William  copybdds. 
Gould  was  then  his  heir  at  law  and  John  Gould  was 
his  customary  heir. 

The 
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1863,  ^^^  question  was,  whether,  on  the  death  of  the  tes- 

^■^v^  tator,  the  copyhold  descended  on  his  sister  Sarah  Gould 

"'■'*  or  on  her  son  William  Oould. 


Gould, 


Mr.  BaggaUay  Kud  Mr.  Kingdon,  for  the  PlaintifTy 
contended  that  the  copyhold  descended  on  the  sister, 
as  his  customary  heir,  under  the  express  words  of  the 
will.  That,  at  all  events,  the  heir  was  not  to  be  ex- 
cluded by  surmise  or  doubtful  expressions ;  Hall  v. 
Warren  (a);  Fitch  v.  Weber  (6). 

Mr*  Osborne  and  Mr.  Kag  in  the  same  interest. 

Mr.  Southgate  for  a  trustee. 

Mr.  Selwyn  contra  for  John  Gould.  A  testator  may, 
if  he  pleases,  put  a  glossary  in  his  will,  and  say  what 
'he  means  by  particular  words.  Here  he  expressly  says, 
that  he  intends  the  codicil  shall  give  no  benefit  to  his 
sister  in  the  freeholds  and  copyholds  purchased  since  the 
date  of  his  will,  and  also  that  he  means  his  eldest  nephew 
William  Gould  by  the  words  **  heir  at  law,"  thereby  ex- 
cluding his  sister.  William  Gould  would,  therefore, 
have  taken  any  freeholds  purchased  after  the  date  of 
his  will ;  and  by  the  same  reasoning  the  testator  must 
have  intended  to  exclude  his  sisters  from  the  copyholds 
subsequently  purchased  and  that  they  should  descend 
on  John. 

In  Parker  v.  Nichson  (c),  where  a  testator  made 
A.  B.  heir  at  law  of  all  his  property,  it  was  held  that  it 
amounted  to  a  devise  to  him.  He  also  cited  Bart  v. 
Tulk  (rf) ;  Baker  v.  Wall  («) ;  and  see  Johnson  v. 
Johnson  {f). 

The 

(a)  9  H.  ofL.  Ca.  428.  (d)  2  De  G.,  M.  *  G.  300, 

(6)  6  Hare,  145.  (e)  1  Lord  Rnym,  185. 

(c)  1  De  G.,  J.  *  5.  U7.  (/)  4  Beav.  318. 
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The  Mastbr  of  the  Rolls. 

I  have  no  doubt  as  to  the  proper  construction  of  this  «. 

codicil.  Gould. 


Taking  the  latter  part  of  the  will  first,  the  testator 
says  my  customary  estates  shall  descend  and  go  to  my 
customary  heir.  His  sister  was  his  customary  heir. 
There  is  no  ambiguity  about  it,  you  could  not  make  a 
more  clear  devise  to  her  as  customary  heir.  But  I  am 
told  I  am  not  so  to  consider  it,  and  for  this  reason  : — 
because  he  says  the  codicil  shall  not  be  construed  to 
give  the  trustees,  for  the  benefit  of  his  sister,  any  after 
purchased  estates,  but  that  they  shall  descend.  This 
means  that  the  after  purchased  estates  shall  not  be 
held  in  trust  for  his  sister  for  life,  with  remainder  to  her 
younger  children,  but  that  they  shall  descend  on  his 
heir,  and  she  is  the  heir.  There  is  nothing  inconsistent 
in  this;  if  she  had  predeceased  the  testator,  then 
William  Oould  would  have  taken  the  after  acquired 
freehold  property  as  the  testator's  heir  at  law  and  John 
Gould  the  customary  property  as  his  customary  heir. 

The  next  reason  is,  because  he  designates  William  as 
"  my  heir  at  law  "  in  giving  him  a  legacy,  and  it  is  said 
that  because  the  testator  has  thought  fit  to  call  William 
his  heir  at  law,  it  must  therefore  be  inferred  that  he  in- 
tended, if  he  could,  to  make  William  his  customary 
heir,  because  he  would  have  been  his  customary  heir  if 
he  had  been  his  heir  at  law.  I  should  be  making  a 
will  for  the  testator  if  I  put  such  a  construction  on 
these  words. 

I  am  of  opinion  that  the  testator's  sister  took  the 
copyhold  estate  acquired  after  the  date  of  the  will  as 
the  testator's  customary  heiress,  and  that  it  passed  under 
her  will. 
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1863. 


Re  SHIRLEY'S  TRUSTS. 

March  9. 

By  a  settle- 
tnent,  trustees 
were  to  raise 
2,000/.  for  A. 
for  life,  with 
remainder 
to  her  chil- 
dren, with 
powers  for 
maintenance, 
advancement 
**  or  other- 
default  of  chil-  during  their  minority^  and  to  apply  one-half  of  the 
dren  the  fund   capital  of  the  presumptive  shares,  "  for  or  towards  the 
putting  or  placing  of  any  or  either  of  the  said  children 
to  any  business,  profession  or  employment  or  otherwise 
for  his,  her  or  their  preferment  or  advancement  in  the 
world."    And  in   case  there   should   be   no  child  of 


T3Y  a  settlement  dated  in  1821,  trustees  were,  out  of 
^^  the  trust  funds,  to  raise  2,000/.  and  pay  the 
income  to  Isabella  Ann  Culverhouse  for  life,  and  after 
her  decease  in  trust  for  her  children  equally  at  twenty- 
one  or  marriage,  with  benefit  of  survivorship  and 
accruer.  Power  was  given  to  the  trustees  to  apply  the 
interest  '*  towards  the  maintenance  and  education  or 
otherwise  for  the  benefit  and  advantage**  of  the  children 


was  given  to 
C.     Alike 
sum  was  given 
to  B,  for  life, 
with  remain- 
der  to  her 
children,  with 
the  like  pro- 
vision for  their 
maintenance 
**  and  other- 
wise," as  be- 
fore expressed, 
in  respect  to 
the  2,000/. 
given  to  J, 
and  her  chil- 
dren, "  and 
otherwise  in 
like  manner, 
to  all  intents 
and  purposes, 
as  if  such 

trusts  and  pro-  age,  day  or  time,  and  with  such  and  the  like  benefit  of 
visions  were  •         i_  •  j  i_  x  ^i-  • 

there  fully        survivorship  and  accruer  between  or  among  them,  m 

repeated:"       the  event  of  the  death  of  any  one  or  more  of  them. 
Held,  that  this         ,      ...       ,..  .  .  ^        ,    .  .  , 

included  the     ^i^d  With  the  like  provisions  for  their  maintenance  and 

gift  over  to  C.  education,  and  also  for  their  advancement  and  otherwise 

and  that  on 

the  death  of  as 

B,  without 

children  C.  was  entitled  to  the  second  sum  of  2,000/. 


Isabella  Ann  Culverhouse,  &c.,  &c.,  then  in  trust  to 
transfer  the  trust  moneys,  funds  and  securities  to 
Thomas  Shirley, 

The  trustees  were  to  raise  another  sum  of  2,000/.,  of 
which  they  were  to  pay  the  income  to  Mary  Shirley  for 
life.  The  deed  proceeded  thus: — "And  after  her 
decease,  then  for  the  benefit  of  all  and  every  the  child 
and  children  of  her  the  said  Mary  Shirley,  to  be  a 
vested  interest  or  vested  interests  at  such  and  the  same 
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as  hereinbefore  expressed,  declared  and  contained  with  1863. 
respect  to  the  sum  of  2,000/.  hereinbefore  directed  to  be 
invested  k>r  the  benefit  of  the  said  Isabella  Ann  Culver^ 
kofUe  and  her  child  and  children  and  otherwise  in  like 
manner  to  all  intents  and  purposes  as  if  such  trusts  and 
provisions  were  here  fully  repeated." 

In  1862,  Mary  Shirley  also  died  without  having  had 
children,  and  the  fund  having  been  paid  into  Court,  the 
purchasers  under  Thomas  Shirley  presented  a  petition 
for  payment  to  them  of  the  2,000/.  The  question  was, 
whether  Thomas  Shirley  took  this  fund  under  the  terms 
of  reference  contained  in  the  settlement. 

Mr.  Baggallay  and  Mr.  Prendergast,  for  the  Peti- 
tioners, ai^ed,  that  the  intention  was  to  repeat  exactly 
the  trusts  relating  to  Mrs.  Culverhofuse^s  legacy  in  the 
gift  to  Mrs.  Shirley,  including  the  gift  over  to  Thomas 
Shirley. 

Mr.  C.  Hall,  contri.  The  trusts  of  Mary  Shirley's 
2,000/.  do  not  embrace  the  ultimate  trust  in  favor  of 
Thomas  Shirley.  The  objects  of  the  trust  are  Mary 
Shirley  and  her  children  alone;  this  is  shewn  by  the 
terms  and  frame  of  the  clause.  The  terms  of  reference 
relate  alone  to  them,  and  the  words  *'  and  otherwise'* 
refer  to  the  clauses  of  maintenance  and  advancement, 
in  which  the  same  expression,  "  or  otherwise,"  is  used, 
and  not  to  Thomas  Shirley. 

Mr.  Hemmings  for  another  Respondent. 

The  Master  of  the  Rolls. 

I  think  the  Petitioners  are  entitled  to  the  2,000/.,  and 
that  I  should  be  striking  words  out  of  the  settlement  if 

I  held 
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1863.       I  held  otherwise.     I  must  incorporate  in  the  trusts  of 

^'^^^^      the  second  sum  the  provisions  contained  in  the  first,  as 

Shirlbt's     to  maintenance  and   otherwise    as  thereinbefore    ex* 

Trusts.       pressed,  &c.,  with  respect  to  the  first  2,000/.  directed  to 

be  invested  for  the  benefit  of  Mrs.  Cuherhouse,  her 

children  and  otherwise.     I  am  of  opinion,  that  unless  I 

change  the  words  "  or  otherwise"  into  "  or  otherwise  for 

them,'*  that  is  for  the  children,  it  includes  all  the  previous 

provisions,  which  are  to  be  fully  repeated  in  the  second 

series  of  trusts. 

I  cannot  agree  that  the  words  "  maintenance,  educa- 
tion and  advancement"  do  not  cover  everything  that 
concerns  the  children,  and  these  words  are  repeated  in 
both  bequests ;  but  in  addition  to  them  the  bequest  in 
favour  of  Mrs.  Shirley  and  her  children  contains  the 
words  '^  and  otherwise."  It  is  to  be  invested  for  the 
benefit  of  Mary  Shirley  and  her  children  and  otherwise, 
that  is  for  some  other  person,  and  that  person  must  be 
Thomas  Shirley. 
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/lire THE  MARYPORT  &c.  RAILWAY  ACT, 

Ex  parte  THE  EARL  OF  LONSDALE.  Feb,  28. 

Mar.  14. 

"pORTIONS  of  the  settled  estates  of  the   Earl  of  When  parts 

Lonsdale  were  taken  by  three  distinct  railway  are^takenby 

companies^  by  virtue  of  their  compulsory  powers.  aeveral  rail- 

niea,  and  the 
The  Martfport  ^c.  Railway  Company  took  property  ""^m^^"*" 
of  the  value  of  864/.,  The  South  Durham  ^c.  Railway  moneys  are 
Company  of  the  value  of  846i.  and  The  Eden  Valley  o°7jjJhL, 
Railway   Company  to   the  value  of  3^12/.     These  the  ordinary 

purchase-moneys  had  been  paid  into  Court.  investment 

are  to  be 
borne  by  them 
Afterwards,  the  two  latter  railway  companies  were  equally^and 

dissolved,  and  the  property,  rights  and  liabilities  were  "^  *'*rtions 
transferred  to  The  Stockton  and  Darlington  Railway  of  their  re- 
Company,  into  which  they  merged.  JSSoiT"'' 

moneys  so  re- 

An  eligible  purchase  having  been  found  for  the  re-  Portions' of  an 

investment  of  6,127i,   part  of  the  fund  in  Court,  a  «tote  were 

taken  by  three 
petition  was  presented  by  the  Earl  of  Lonsdale  to  carry  companies, 

it  into  effect.  ^^-^ 

merged  into 

Mr.  Wichens  for  the  Petitioner.  one  cooapany  : 

Held,  that  the 
amalgamated 

Mr.   De   Oex,  for   The  Stockton   and  Darlington  companies 

Railway  Company,  submitted  that  the  costs  ought  to  two-thirds  of 

be  borne  equally  between  the  railway  companies ;  Ex  the  costs  of  a 

mt     »>•  t         j»  -w      «  joint  re-mvest- 

parte  The  Bishop  of  London  (a).  ment 

Mr.  C  Hall,  for  the  Ularyport  ^c.  Railway  Company, 

argued 
(fl)  2  De  G.,  F.  *  J.  14. 
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Earl  of 

Lonsdale. 
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argued  that  the  rule  did  not  apply  here,  where  the 
amount  of  purchase-money,  in  the  one  case,  so  much 
exceeded  that  in  the  other. 


The  Mastbr  of  the  Rolls. 

I  must  follow  the  case  cited,  and  hold  that  the  costs 
ought  to  be  borne  equally,  except  the  ad  valorem 
stamps. 


This  case  was  mentioned  again,  a  question  having 
arisen,  in  drawing  up  the  order,  whether  77ie  Stockton 
and  Darlington  Railway  Company  ought  to  bear  half  or 
two-thirds  of  the  costs. 

Mr.  De  Oex  argued  that,  after  the  two  companies 
had  become  united  in  The  Stockton  and  Darlington 
Railway  Company,  one  petition  would  have  been  suf- 
ficient for  the  investment  of  the  money  belonging  U>  the 
two  companies,  and  that  therefore  The  Stockton  and 
Darlington  Railway  Company  was  liable  to  pay  only 
half  of  the  costs. 

Mr.  C.  Hall  was  not  heard. 


7%6  Master  of  the  Rolls. 

The  only  liability  of  each  company  was,  to  pay 
the  costs  of  the  reinvestment  of  its  own  compensation 
money.  But  if  the  contention  of  the  Stockton  Railway 
were  to  prevail,  the  effect  would  be  this  : — suppose  ten 
railway  companies  were  to  take  portions  of  the  same 
estate,  and  that  the  whole  compensation  were  to  be  in- 
vested in  one  purchase,  then  each  railway  company 

would 
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would  be  liable  to  bear  one-teoth  of  the  costs;  but  if       1863. 
nine  of  them  were  united,  then  the  remaining  coippany      ^-^^^^ 
instead  of  paying  one-tenth  of  the  costs  would  have  to    Xhb  Mart- 
bear  five-tenths.    Thus  by  the  union  of  the  nine  com-     '^ax,  &c. 
panics  a  liability  to  pay  four-tenths  of  the  costs  would         Act. 

Ei  parti 

E4RL  O] 

L0M8DALB. 


be  shifted  on  another  company.  Er  parte 

E4RL  OF 


The  costs  must  be  borne  in  thirds. 


LEIGH  V  BIRCH. 

Jprins. 

JOHN  B.  Birch  and  Eugenius  Birch  carried  on  the  A  bill  was 

fj      ,      .  r    •  •!         •  X         !-•  fiJe<l  by  the 

busmess  of  civil  engmeers  in  partnership.  ^^^  ^^yXu 

against  A»  B,, 
the  adminis- 
John  B.  Birch  died  intestate,  in  June,  1862,  and  in  tratriz,  and 

Novemhtft^  1862,  letters  of  administration  were  granted  ^-  ^^  ^^° 

to  his  sister  Mrs.  Grier.  ner  and  ex- 

ecutor de  ton 
tort  of  the  in- 
The.  bill  in  this  case  was  filed  by  his  next  of  kin  testate,  for  the 

against    Eugenius  Birch    and    Mrs.    Chier,    and    as  of  the  estate 

amended  it  alleged  as  follows  :—  «°^  ^  **J^.«  ^^« 

^  partnership 

"  Immediately  on  the  death  of  the  intestate,  the  De-  ^^/^"  h^"" 

fendant  Eugenius  Birch  took  possession  of  all  the  pro-  C.  D.,  who 

perty  of  his  brother,  and  has  remained  ever  since  and  omrred,  was 

still  is,  in  such  possession,  whereby  Plaintiffs  submit  ^un<l  to  set 

out  the  part- 
that  he  has  constituted  himself  executor  de  son  tart  and  nership  ac- 

is  liable  to  account  in  this  Honorable  Court."  ^"'**"' 


''In  DeeembeTf  1860,  the  intestate  became  of  unsound 
mind  and  was  placed  at  a  private  lunatic  asylum  by 
the  Defendant  Birch,  and  the  intestate  continued  there 
until  his  death." 

"The 


CASES  IN  CHANCERY. 

**  The  said  partnerBhip  was  never  dissolved  and  conr- 
tinued  up  to  the  death  of  the  intestatei  and  since  his 
death  the  said  business  has  been  carried  on  by  De- 
fendant Bircli  with  the  assets  of  the  said  partnership, 
which  has  never  yet  been  wound  up  or  settled." 

The  bill  prayed  a  declaration  that  JEugenius  Birch 
was  liable  to  account  as  executor  de  son  tort,  and  that 
an  account  might  be  taken  of  the  partnership  business 
to  the  present  time.  It  also  prayed  for  an  account  and 
administration  of  the  personal  estate,  as  against  both 
Defendants. 

The  Plaintiffsi  by  their  interrogatories,  amongst  other 
things,  required  Eugenitu  Birch  to  set  forth  the  partner- 
ship accounts. 

JEugenius  Birch  by  his  answer  said,  there  was  not  any 
agreement  between  myself  and  John  B.  Birch  as  to  the 
period  for  which  the  partnership  between  us  should  be 
carried  on,  so  that  the  partnership  could,  as  I  submit, 
be  dissolved  at  any  time  by  either  of  us ;  yet,  during  our 
partnership,  it  was  always  understood  between  us  (and 
the  partnership  business  was  carried  on  on  that  footing) 
that  John  B.  Birch  deceased  should  receive  and  pay  the 
moneys  receivable  and  payable  in  respect  of  the  partner- 
ship business,  and  should  attend  to  and  keep  the  accounts 
of  our  partnership  transactions.  However  he  did  not 
make  proper  entries  in  the  partnership  book  of  such  trans- 
actions, and  he  neglected  to  keep  the  accounts  as  he 
ought  to  have  done,  and  in  fact  the  accounts  of  the 
partnership  were  in  such  a  confused  and  unintelligible 
state,  that  shortly  before  the  commencement  of  the 
illness  of  John  B.  Birch  deceased,  which  ended  in  his 
death,  the  partnership  books  and  documents  were 
handed  over  to  Mr.  Robinson^  an  accountant,  to  make 

out 


Lbiob 

V, 
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out  therefrom  the  best  statement  he  could.  However  I 
believe  that  he  has,  in  consequence  of  the  imperfect 
state  of  the  entries  in  the  books,  been  unable  to  make 
out  any  satisfactory  statement.  Biech. 

He  saidi  that  when  John  B.  Birch  was  removed  to  a 
lunatic  asylum,  he  believed  that  he  had  become  per- 
manently insane,  and  he  therefore  considered  the 
partnership  determined,  and  that  he  thenceforth  carried 
on  the  business  on  his  own  account.  However,  if  the 
partnership  was  not  in  fact  dissolved,  then,  inasmuch  as 
a  balance  would,  upon  taking  the  accounts,  be  found 
coming  to  him,  the  Defendant,  he  should  be  a  creditor 
upon  the  estate  of  John  B,  Birch,  He  said,  th^t 
although  since  his  death  the  business  of  a  civil  engineer 
had  been  carried  on  by  him,  it  had  not  been  carried  on 
by  him  ''  with  the  assets  of  the  said  partnership,  for 
there  were  none.''  That  it  was  the  fact  that  the 
partnership  accounts  had  never  been  wound  up  or 
settled,  but  if  the  accounts  were  properly  taken  or  could 
be  properly  taken  (having  regard  to  the  neglect  of  the 
said  John  B.  Birch  to  keep  the  partnership  accounts 
as  he  ought  to  have  done)  there  would,  as  he  believed, 
be  a  balance  coming  to  him  the  Defendant. 

He  said  **  I  submit  that  the  Plaintiffs  are  not  entitled, 
in  this  suit,  to  require  me  to  set  forth  the  accounts 
referred  to  in  the  3rd,  4th  and  6th  interrogatories  to 
their  amended  bill  or  any  of  them,  and  in  fact  I  am, 
under  the  circumstances  herein  appearing,  unable  to  do 
so. 

The  Plaintiffs  took  exceptions  to  the  answer  for  in- 
sufficiency- 
Mr.  TT.  W.  Macheson  in  support  of  the  exceptions. 
VOL.  xxxii— III.  D  D  The 
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1863.  The  Defendant  haying  answered  must  answer  fully. 
Here  Eugentus  Birch  is  accountable  as  executor  de  son 
tart  (a) ;  and  as  the  lunacy  did  not  terminate  the 
partnership ;  Besch  v.  Frolich  (fi) ;  he  is  accountable  to 
the  infant  Plaintiffs  for  the  share  of  the  intestate  in  the 
business.  The  accounts  of  the  intestate's  estate  and  of 
bis  share  in  the  business  may,  as  against  this  Defendant, 
be  properly  united  in  one  bill;  Willett  ▼.  Blanford{c) ; 
Thomas  y.  Rees  (d). 

Mr.  Tripp  contri.  By  the  General  Order  XV, 
Rule'  4,  a  Defendant  is  **  at  liberty,  by  answer,  to 
decline  answering  any  interrogatory  or  part  of  an 
interrogatory,  from  answering  which  he  might  have 
protected  himself  by  demurrer."  Here  there  is  no 
privity  between  the  Plaintiffs  and  the  Defendant ;  the 
bill  is  demurable,  and  therefore  the  Defendant  may 
object,  by  his  answer,  to  set  forth  the  partnership 
accounts  and  other  matters.  The  exceptions  ought  to 
be  overruled  or  stand  over  to  the  hearing  as  in  Davis 
V.  Earl  of  Dysart  (c). 

The  Master  of  the  Rolls. 

I  think  these  exceptions  must  be  allowed.  The 
general  rule  is  very  plain ;  if  a  Defendant  demur  to  the 
bill,  he  relieves  himself  from  the  necessity  of  answering 
at  all ;  but  if  he  answer,  he  must  answer  fully.  The 
General  Order  of  the  Court  which  has  been  referred  to 
does  not  apply  to  this  case,  but  only  to  those  cases 
where,  though  the  Defendant  answers,  he  has  a  par- 
ticular right  to  object  to  answering  a  particular  question; 
as,  for  instance,  if  it  would  render  him  liable  to  penalties 

or 

(a)  1  PAi7/ipf,  152.  (d)  1  Jwr.  (N.  &)  197. 

(6)  1  Phillips,  172.  (0)  21  Beav.  124. 

(e)  I  Here,  259. 
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or  where  a  solicitor  is  required  to  diTulge  the  secrets  of 
his  client ;  these  are  questions  which  the  Plaintiff  has  no 
right  to  asky  and  which  it  was  intended  to  be  protected 
by  the  general  order.  It  does  not  mean  that  a  Defendant 
can  avoid  answeriog  fully,  by  saying,  **  I  might  have 
objected  by  demurrer  to  the  gen^ral  relief  prayed/'  This 
must  he  done  within  a  particular  time  and  at  a  proper 
stage  of  the  cause. 

I  am  of  opinion  that  these  interrogatories  are  not  even 
substantially  answered ;  but  whether  the  Plaintiffs  can 
obtain  any  benefit  from  pressing  for  a  full  answer  to 
these  matters  is  very  doubtful.  Although  I  am  much 
opposed,  generally,  to  exceptions  to  answers,  still  I  am 
bound  to  say  that  here  the  Defendant  has  not  answered. 

Exceptions  allowed  with  costs. 


RAIKES  V.  RAIKES. 

Apr.  30. 
TTNDER  the  marriage  settlement  of  Thomas  JRaikes,  a  tenant  for 

^      dated   in    1816,   certain    funds   were   vested   in  H^.  with  power 

'  to  appoint  new 

trustees,  upon  the  usual  trusts  for  the  parents  and  their  trustees,  parted 

^v.:i^.^^  ''ith  the  whole 

^t^"^^«n-  of  hi.  interest 

in  the  settled 

The  settlement  contained  a  power  enabling  Thomas  afterwards 

Haikes.  the  tenant  for  life,  to  appoint  new  trustees.  appointed  two 

'  f^^  improper  per- 

sons to  be 

Robert  Raikes,  the  surviving  trustee,  with  the  con-  ^yf  ^  re!^ 

currence  of  the  tenant  for  life,  sold  out  and  misapplied  move  such 

the  trust  funds.  ISo^to  admi- 

In  nister  the  trusts 
and  to  make 
the  tenant  for  h'fe  paj  the  costs : — Held,  on  demurrer  by  the  tenant  for  life^  that  he 
had  properly  been  made  a  party. 

dd2 
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In  June,  1861 ,  the  surviving  trustee  and  the  tenant 
for  life,  who  were  partners,  stopped  payment,  and  under 
the  provisions  of  the  Bankrupt  Law  Consolidation  Act, 
1849  (a),  they  presented  a  petition  for  arrangement 
under  the  control  of  the  Court  of  Bankruptcy.  That 
Court  confirmed  a  proposal,  whereby  their  joint  and 
separate  estates  were  vested  in  four  trustees  for  the 
benefit  of  their  creditors. 

In  1862,  Thomas  Raikts  was  requested  to  appoint 
two  new  trustees ;  this  he  agreed  to  do,  but  insisted  on 
appointing  two  insolvent  persons,  and  notwithstanding 
the  remonstrances  of  the  other  parties  beneficially  in- 
terested, he  appointed  them  accordingly,  and  the  trust 
funds  had  been  assigned  to  them. 

Under  these  circumstances,  this  bill  was  filed,  by  the 
parties  beneficially  interested,  against  the  new  trustees, 
the  tenant  for  life,  and  the  trustees  of  the  deed  of 
arrangement,  praying  that  the  new  trustees  might  be 
removed,  that  the  trusts  of  the  settlement  might  be  per- 
formed, that  the  life  interest  of  Thomas  Raikes  might 
be  impounded  to  answer  the  breach  of  trust,  and  that 
the  tenant  for  life  and  the  new  trustees  might  pay  the 
costs  of  this  suit 

To  this  bill,  Thomas  Raihes,  the  tenant  for  life, 
demurred  for  want  of  equity. 

Mr.  Hobhouse  and  Mr.  Miller  in  support  of  the 
demurrer.  The  tenant  for  life  is  not  a  proper  party  to 
this  suit;  having  parted  with  his  whole  estate,  his 
power  is  gone ;  Lewin  on  Trustees  (b).    Even  if  he  has 

a  discretionary 

(a)  12  4  13  Vkt.  c.  106,  re-      24  4^  25  Vkt.  e.  134,  Schedule  G. 
ealed  to  a  great  extent  by  the         (6)  Page  433  (4M  edit.) 


CASES  IN  CHANCERY. 

a  discretionary  power;  Sugd.  Powers  {a)]  still  a 
person  having  a  mere  power  and  no  interest  cannot  be 
made  a  party,  and  there  are  trustees  de  facto  who 
represent  the  estate.  It  will  be  said,  that  the  bill  prays 
that  he  may  pay  the  costs ;  but  he  is  not  a  solicitor,  and 
the  cases  do  not  apply,  and  besides  he  is  relieved  from 
all  personal  liability  by  the  Bankrupt  Act. 

They  also  referred  to  Hole  v.  Escott  (6). 

Mr.  Seltoyn  and  Mr.  E.  Macnaghten^  in  support  of 
the  bill,  were  not  called  on. 


Tike  Mastbr  of  the  Rolls. 

I  think  this  demurrer  must  be  overruled.  The  bill 
states,  that  the  Defendant  claims  the  power  to  appoint 
new  trustees,  and  that  he  has  exercised  it  in  favor  of 
two  gentlemen,  who  were  improper  persons  to  be 
appointed  trustees. 

He  now  comes  forward  and  says,  that  the  claim  of 
the  persons  so  appointed  cannot  be  supported  in  law, 
and  that  the  appointment  is  wholly  void,  that  when  the 
cause  comes  on  to  be  argued  in  Court,-  it  will  be  found 
that  he  has  no  such  power,  and  that  the  persons  whom 
he  has  appointed,  in  defiance  of  every  remonstrance,  are 
not  trustees  at  all. 

But  the  trust  property  is  vested  in  them,  and  this  by 
means  of  his  act,  and  it  must  be  got  out  of  them.  How 
is  it  possible  for  him  to  argue,  that  he  is  not  a  proper 
party  when  he  makes  such  an  assignment  and  defends 
it  by  such  arguments. 

I  am 

(a)  Page  601  {%th  ed.)  (b)  2  ireeii,444,  and  4  Myl.  4- 

Craig,  187. 
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I  am  of  opinioQi  that,  if  he  claims,  as  the  bill  alleges 
that  he  does,  a  right  to  appoint  new  trustees,  this  is  a 
claim  which  must  be  determined  by  the  Court  It  is 
also  a  matter  of  ui^ent  importance,  for  one  of  the  newly 
appointed  trustees  has  refused  to  act,  and  if  the  other 
should  die,  questions  may  arise  immediately  requiring 
the  intervention  of  trustees,  though  pending  the  suit  no 
new  trustee  can  properly  be  appointed. 

The  bill  charges,  that  he  has  occasioned  the  suit,  and 
that,  in  spite  of  the  remonstrances  of  the  Plaintiffs,  he 
has  insisted  on  appointing  improper  persons  to  be  trus* 
tees,  and  that  the  trust  property  has  been  conveyed  to 
them,  and  it  asks  that  he  may  pay  the  costs.  It  is 
obvious  that  there  is  a  grave  question  to  be  argued,  and 
that  the  Court  may  well  say,  at  the  hearings  that  he  has 
occasioned  costs  which  he  must  pay. 

I  must  overrule  the  demurrer. 


Apr.  16. 

A  second 
mortgagee  pre- 
sented a  peti- 
tion to  tax  the 
bill  of  cosU  of 
the  first  mort- 
gagees' soli- 
citor, which 
had  been  paid 
ont  of  the  pro- 
duce of  the  sale 
of  the  mort- 
0Bged  estate. 
Held,  that  the 
first  mort- 
gagees most 
be  served  with 
the  petition. 


In  re  JESSOP. 

A  MORTGAGED  estate  was  sold  by  Messrs.  Thorp 
"^^  ^  Barrett,  the  first  mortgagees,  under  a  power 
of  sale,  and  Mr.  Jessop  acted  as  the  solicitor  in  the 
matter.  The  purchase  was  completed  in  March,  1862, 
and  Mr.  Jessop,  having  delivered  his  bill  of  costs  amount- 
ing to  69/.  15s.  9d.,  retained  the  amount  out  of  the 
purchase-money  with  the  sanction  of  his  clients.  There 
remained  a  surplus  of  82/.,  after  payment  of  the  prin-* 
cipal,  interest  and  costs  of  the  first  mortgagees. 

Within  a  twelvemonth,  the  second  mortgagee  pre- 
sented a  petition  for  the  taxation  of  the  solicitor's  bill, 

which 


Jfirv 
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which  specified  items  of  alleged  over-charge  (a).    The 
petition  was  served  on  the  solicitor  alone,  and  it  was 
objected  that  no  taxation  could  take  place  in  the  ab-       Jbuop. 
sence  of  his  real  clients,  the  first  mortgagees. 

Mr.  Pemberionf  in  support  of  the  petition,  cited  In 
re  Drake  (6). 

The  Master  of  the  Rolls. 

You  must  serve  the  first  mortgagees.  The  solicitor 
may  say,  ''  I  have  been  paid  by  my  clients,  and  I  will 
not  attend  the  taxation  to  defend  one  single  item  of  my 
paid  bill." 

In  the  case  of  residuary  legatees,  where  the  executor 
has  paid  his  solicitor's  bill  in  full,  but  does  not  account 
with  residuary  legatees  for  two  years  afterwards,  it  is 
clear  the  residuary  legatees  could  not  tax  the  paid  bill  as 
against  the  solicitor.  But  when  the  residuary  legatees 
and  the  executor  come  to  a  settlement,  the  residuary 
legatees  may  say  that  the  bill  is  very  improper  and  they 
may  tax  it  as  against  the  executor,  who  will  be  dis- 
allowed the  amount  taxed  off,  which,  if  he  had  taxed 
the  solicitor's  bill,  he  need  not  have  paid;  bat  the 
residuary  legatees  cannot  recover  this  amount  as  against 
the  solicitor. 

The  petition  must  stand  over  to  serve  the  mortgagees, 
(a)  6  4  7  Vict.  c.  73,  i.  39.  (6)  22  Beao.  438. 
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Apr,  28,  29. 


WELLS  V.  MAXWELL.    (No,  L 


il.  agreed  to  f\N  the  26th  of  May,  1862,  the  Plaintiff  and  Defend- 
sell  to  B.  a        I    I  ,  ^'  ,        ,        .      ^   ^     , 

piece  of  land.  ant  Signed  an  agreement,  whereby  the  Defendant 

il.  was  to  make  agreed  to  purchase  from  the  Plaintiff  a  portion  of  the 

a  new  road,  of     ®  '^  ^  '^ 

which  B.  was    Worcester  Park  estate,  with  the  right  of  using  the  road 

Ind^fi!  was" to'  thereinafter  agreed  to  be  made  by  the  Plaintiff,  for 

expend  3,000/.  2,000/.,  "  to  be  paid  on  the  Ist  day  of  July  next,"  ""  on 

house  on  die     ^  g^^  ^'^'e  being  shewn,"  and  "on  having  a  convey- 

property.  The  ance."    The  2nd  condition  of  sale  provided,  that  the 

contract  was  to  .     . 

be  completed     Plaintiff  ''  shall,  within  ten  days  from  the  date,  deliver 

Au^^t^^L'^    to  the  Defendant  an  abstract  of  title,  and  make  a  good 

terest  was  pay-  road  as  specified  on  the  plan.    The  3rd  provided,  that 

pletedonth*^"  ^^^  Defendant  should  "make  his  objections  and  requi- 

day,  and  time  gitions,  if  any,  in  respect  to  the  title,"  within  "  twenty- 
was  declared  ,  /..,!.  *.  ,  i  it  ^^  i  n 
to  be  of  the      one  days  from  the  delivery  of  the  abstract,    "  and  all 

essence  of  the    objections  and  requisitions  which  shall  not  be  made 

contract  as  •'  ^ 

regarded  the     within  such   twenty-one  days  shall  be  considered   as 

jections  to  The   ^^'^®^>  *"^>  •"  ^^'s  respect,  time  shall  be  considered 

title.  The  con-  as  of  the  essence  of  the  contract."    The  4th  provided, 

ingbeenconi-  "that  on  paymeiH,  on  the  said   1st  day  of  July,"  of 

pleted,  the        the  2,000/.,  the  Plaintiff  should  execute  and  procure 

vendor,  on  the  .  ,    ,        „ 

4th  of  Augtut,  to  be  executed,  by  all  necessary  parties,  a  proper  con- 

^hlxhe^       veyance.     The  6th  was  as  follows :— That  the  said 

scindedthe       purchase  shall  be  completed   on  the  day  and  at  the 

comSeted**  ***  place  hereinbefore  mentioned   or  to   be  appointed  as 

within  a  aforesaid,  and  William  Maxwell  shall,  on  that  day,  be 

month.     At      -       .  ,  .  «     •  . ,  « 

this  time,  there  l^t  mto  the  possession  of  the  said  premises,  and,  up 

t^wlfsXtontW  ^  ^^^^  ^^y*  ^^'  outgoings  shall  be  discharged  by  the 
requisitions,  Said 

and  which 

the  vendors  were  taking  steps  to  comply  with.  Held,  first,  that  time  was  not  of  the 
essence  of  the  contract ;  secondly,  that  the  notice  was  not  reasonable ;  and  thirdly, 
that  there  was  nothing  in  the  nature  of  the  contract  which  prevented  its  being  speci- 
fically performed. 
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said  WiUiam  WelUr  "6th.  That  if,  from  any  cause  1863. 
whatever  DOt  occasioned  or  arising  from  the  default  of 
WiUiam  Welb,  the  said  purchase  shall  not  be  com* 
pleted  on  the  said  1st  day  of  Jult/,  William  Maxwell 
shall  pay  interest,  after  the  rate  of  4Lper  cent, per  annum, 
on  the  said  sum  of  2,000/.  from  that  day  until  the  pur-, 
chase  shall  be  completed,  and  shall,  from  the  same  day, 
be  entitled  to  the  possession  of  the  said  land,  and  the 
rents  and  profits  (if  any)  from  the  said  1st  day  of  July 
until  the  day  of  the  completion  of  the  purchase." 
**  11th.  William  Maxwell  doth  hereby  agree,  by  way  of 
contract,  but  which  is  not  to  form  part  of  the  said  con- 
veyance, that  he  will,  within  eighteen  calendar  months 
from  the  execution  of  the  conveyance  to  him,  at  his  own 
cost,  erect  and  build  and  complete  fit  for  habitation  and 
use,  upon  the  laud  hereby  agreed  to  be  sold,  and  with 
the  best  materials  and  workmanship  of  every  descrip- 
tion, one  messuage  or  dwellinghouse,  with  the  necessary 
outbuildings  thereto  (and  either  with  or  without  coach- 
houses, greenhouses  and  forcing  pits),  and  will  fence  the 
said  land  and  expend  in  the  erection  of  such  messuage 
and  dwellinghouse  and  outbuildings  the  sum  of  3ftO0L 
sterling  at  least."  12th.  Mr.  Maxwell  agreed  to  pay 
to  Mr.  Wells  60/.  towards  the  expense  which  should 
be  incurred  by  him  in  forming  a  road  of  which  he  was 
to  have  the  right  of  user. 

On  the  4th  of  June,  1862,  the  solicitor  of  the  Plaintiff 
sent  to  the  solicitor  of  the  Defendant  the  abstract  of 
title.  On  the  24th  of  June,  1862,  the  Defendant's 
solicitor  delivered  his  requisitions  on  the  title,  which 
were  answered  on  the  7th  of  July,  1862.  On  the  9th  of 
July,  1862,  the  Defendant's  solicitor  sent  further  requisi- 
tions on  title,  which  were  answered  on  the  22nd  of  July, 
1862.  On  the  4th  of  August,  1862,  the  Defendant's  soli* 
citor  sent  to  the  Plaintiff's  solicitors  a  notice,  requiring 

them 


Welu 

V. 
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1863.  them  within  one  month  to  comply  with  the  nine  remain- 
ing requisitions  upon  the  title,  which  the  notice  specified, 
and  it  proceeded  thus: — ''and  if  you  refuse  or  neglect 
MAxwELt.  to  comply  with  the  notice,  within  the  time  aforesaid, 
I  do  hereby  determine  and  put  an  end  to  the  before- 
mentioned  contract." 


These  requisitions  were  complied  with  except  the 
22nd  and  1 1th,  which  were  of  this  nature  :--^the  22nd 
required  satisfaction  to  be  entered  of  an  order,  made  by 
this  Court  on  Mr.  Fuller^  a  former  proprietor  of  the 
property  and  a  contributory  of  a  public  company,  on 
the  3rd  of  August,  1859,  to  pay  the  sum  of  900/.  This 
sum  had,  in  fieust,  been  paid,  but  satisfaction  could  not  then 
be  entered  up,  as  the  official  manager  was  travelling  on 
the  Continent,  and  the  Plaintiff's  solicitors  were  unable 
to  communicate  with  him  so  as  to  obtain  his  signature. 

The  11th  requisition  related  to  an  order  of  the  In- 
closure  Commissioners,  under  which,  the  whole  of  the 
Wareester  Park  estate  had  been  charged  with  the  annual 
sum  of  196/.,  payable  for  thirty-one  years  to  the  General 
Land  Drainage  and  Improvement  Company.  The  De- 
fendant required  that  the  portion  purchased  by  him 
should  be  discharged  from  this  incumbrance. 

The  Plaintiff  endeavoured  to  comply  with  this  requi- 
sition, and  negotiated  for  the  discharge  of  the  lands  pur- 
chased from  its  proportion  of  the  charge ;  but  ultimately, 
the  owners  of  the  charge  declined  to  release  the  lands 
purchased,  on  the  ground  that  they  were  advised  by 
their  counsel  that  to  do  so  would  endanger  the  security 
over  the  rest  of  the  estate.  The  Plaintiff,  in  consequence, 
entered  into  a  negotiation  for  the  purchase  of  the  whole 
rent-charge,  and  at  length  succeeded^  but  not  until  after 
the  institution  of  this  suit. 

A  correspondence 
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A  correspondeDce  subseqoeDtly  took  place  between  1863. 

the  parties;   the  Defendants  always  insisted  on  theif  ^«^"v^^ 

notice,  and  the  Plaintiff  insisted  on  the  contract  being  ^^ 

performed.      The  two  reqaisitions    not    having   been  Maxwell, 


complied  with,  the  Defendant,  in  December ^  1863,  com- 
menced an  action  for  damages  against  the  Plaintiff,  and 
on  the  8th  ot  January,  1863,  the  Plaintiff  filed  this  bill 
for  a  specific  performance  of  the  contract. 

Mr.  Selwyn  and  Mr.  Jegeel  for  the  Plaintiff.  In  equity 
the  time  appointed  for  the  completion  of  a  contract  is 
not,  as  at  law,  of  the  essence  of  the  contract;  Parkin 
V.  Thorold(a).  In  RoberU  v.  Berry  (b)  it  was  held  that 
the  time  specified  for  the  delivery  of  the  abstract  was 
not  of  the  essence  of  the  contract  If  there  be  an 
unreasonable  delay  on  the  part  of  the  vendor  in  com^ 
pleting  his  title,  the  purchaser  may,  however,  require 
the  contract  to  be  completed  within  a  fixed  time^  and  in 
default,  he  is  entitled  to  rescind  the  contract  The  time 
so  limited  must  be  reasonable,  and  such  as  to  give  the 
vendor  a  fair  opportunity  of  removing  the  difficulties. 
In  Heaphy  v.  Hill  (c)  there  was  a  delay  of  two  years, 
and  in  Watson  v.  Reid  {d)  a  delay  of  a  year  in  filing 
the  bill  after  the  abandonment  of  the  contract,  and  in 
Souihcomb  v.  The  Bishop  of  Exeter  (e)  there  was  a 
delay  of  eleven  months.  In  Nott  v.  Riccard{f)  a 
notice  to  rescind,  if  the  act  were  not  done  within  a 
fortnight,  was  held  sufficient;  but  there  the  vendor 
positively  refused  to  comply,  and  therefore  no  extension 
of  the  time  would  have  secured  the  performance  of  the 
act  required  to  be  done. 

In  this  case,  where  there  were  only  two  requisitions 

remaining, 

(a)  16  Beav.  59.  (d)  1  Rums,  if  Myl  236. 

{b)  16  Beav.  31,  and  3  De  («)  6  Hare,  213. 

G.,  M.  4-  G.  284.  (/)  22  Beao.  307. 

(c)  2  Sim.  6f  St.  29. 


(No.  1.) 
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1863.  remainiDgy  and  which  the  vendors  were  doing  all  in  their 
power  to  comply  with,  and,  therefore,  the  time  limited 
by  the  Defendant  was  neither  sufficient  nor  reasonable. 

Mr.  BaggaUay  and  Mr.  Batten  for  the  Defendant. 
Notwithstanding  the  old  authorities,  it  is  now  perfectly 
settled  that  time  may  be  of  the  essence  of  the  contract ; 
Seton  V.  Slade  (a) ;  Levy  v.  Lindo  (6).  Time  may  be 
of  the  essence  of  the  contract,  either  by  express  stipu- 
lation or  from  the  nature  of  the  subject  of  the  contract, 
or  be  made  so  by  the  delay  of  the  vendor  in  completing 
it  Here  the  5th  condition  expressly  provides  that 
the  contract  shall  be  completed  on  the  Ist  otJuly,  and 
the  object  of  the  Defendant  was  to  erect  a  house  on  the 
land  for  a  residence,  which,  of  itself,  made  time  essen- 
tial. In  Levy  v.  Lindo  (b)  Jjord  Eldon  observed  that 
Lord  Thurlaw  had  said  that  time  was  not  of  the  essence 
of  the  contract,  but  that  he  (Lord  Eldon)  had  deviated 
from  that  rule,  and  he  then  proceeds,  "  and  there  is  no 
species  of  purchase  to  which  the  reason  of  this  deviation 
is  more  applicable  than  to  that  of  a  house  for  residence." 
With  such  an  object  delay  might  render  the  purchase 

useless;  v.  White {c)»     Here  one  month's  notice 

was  reasonable.  In  Benson  v.  Lamb(d)  the  time  limited 
by  the  notice  was  ten  days,  and  in  Macbryde  v. 
tVeehes{e)  it  was  one  month.  The  Defendant  has, 
therefore,  effectively  put  an  end  to  the  contract. 

The  Plaintiff  created  unnecessary  delay  in  paying  off 
the  whole  rent-charge,  which  was  not  completed  until 
the  16th  of  February^  1863.  He  ought  to  have  got  it 
apportioned  under  the  12  k  13  Vict.  c.  100,  ss.  11,  12. 

But,  secondly,  this  is  not  such  a  contract  as  the 

Court 

{u)  7  Vet.  265.  (d)  9  Beav  602. 

(6)  3  Met.  84.  (e)  22  Beav.  533. 

(c)  3  Swan.  108,  n.  (o). 
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Court  can  specifically  perform.  It  cannot  compel  the  1863. 
Defendant  to  build  a  house  or  the  Plaintiff  to  make  a 
road;  Starer  r.  The  Cheat  Western  Railway  Com- 
pany (a) ;  Flint  v.  Brandon  (b) ;  Lane  v.  Newdigate  (c) ; 
The  South  Wales  Railway  Company  v.  Wythes{d). 
A  contract  must  be  specifically  performed  in  its  entirety 
and  not  in  part,  and  if  there  be  any  portion  of  it  which 
the  Court  cannot  specifically  enforce,  the  whole  fails ; 
HiUs  y.  Croll{e) ;  The  South  Wales  Railway  Company 
V.  Wythes  (/)  ;  Ogden  v.  Fossick  {g). 

Mr.  Selwyn  referred  to  Sanderson  v.  The  Cockemumth 
and  Workington  Railway  Company  (h). 


The  Master  of  the  Rolls  (without  hearing  reply) 
said: 

I  think  the  Plaintiff  is  entitled  to  a  decree  for  the 
specific  performance. 

In  the  first  place,  upon  the  first  question  which  has 
been  principally  argued,  whether  time  is  of  the  essence  of 
this  contract,  I  am  of  opinion  that  it  is  not.  I  do  not 
find  any  passage  in  this  contract  which  limits  a  time 
for  the  performance  of  the  contract.  It  is  to  be  assumed 
that  the  parties  expected  that  the  contract  would  be 
performed  on  the  1st  of  July ^  but  there  is  no  agreement 
that  either  party  should  be  at  liberty  to  repudiate  it  \( 
it  were  not  performed  on  that  day.  Lord  Thurlow 
held,  that  time  could  not  be  made  the  essence  of  the 
contract  in  ordinary  cases  of  purchases ;  but  that 
doctrine  has  been  completely  overruled  since  that  time, 

and 

(a)  3  BaUw.  Cos  106.  (e)  2  FhUl.  60. 

(6)  8  Vti.  169.  (/)  1  Kay  *  J.  186. 

(c)  10  Vti.  192.  {g)  32  L.  J.  (CAflJic.)  73. 

(<0  1  i^oy  4  J.  186.  (A)  11  Bea9.  497. 
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1863.  ^^^  ^bere  can  be  no  doubt  that  time  may  now  be  made 

^^^'v^^  of  the  essence  of  the  contract,  but  it  requires  a  dis- 

^^^^  tinct  and  express  stipulation  for  that  purpose.    Here, 

MAXWBI.L.  60  far  from  finding  any  agreement  that  the  contract 


(No.  1.) 


shall  be  completed  by  the  1st  of  July,  it  appears  to  me 
that  the  contract  itself  provides  for  the  possibility  of  its 
not  being  completed  by  that  time,  for  it  states,  in  the 
(Sth  clause,  that  if,  from  any  cause  whatever,  not  occa* 
sioned  by  the  default  of  the  Plaintiff,  the  purchase 
should  not  be  completed  by  the  Ist  of  July,  not  that 
the  contract  shall  be  at  an  end,  but  that  the  Defendant 
shall  pay  interest  from  that  day  until  the  purchase  shall 
be  completed,  and  shall,  from  the  same  day,  be  entitled 
to  the  possession  of  the  land  and  the  rents  from  that 
day  until  the  day  of  completion  of  the  purchase.  In 
fact,  there  is  not  a  word  said  as  to  time  in  the  contract, 
except  in  the  2nd  and  3rd  clauses,  which  provide  that 
the  abstract  shall  be  delivered  within  ten  days,  and  that 
the  objections  to  the  title  shall  be  delivered  within 
twenty-one  days  from  that  period,  and  if  not,  then  that 
all  the  objections  to  the  title  shall  be  considered  as 
waived,  and  that,  in  this  respect,  time  shall  be  considered 
as  of  the  essence  of  the  contract.  Why  does  the  con- 
tract say  '^  in  this  respect"  if  it  was  meant  that  time 
should  be  of  the  essence  of  the  contract  in  every 
other  respect? 

This,  therefore,  is  distinctly  a  case  in  which,  in  my 
opinion,  no  time  whatever  is  limited  for  the  performance 
of  the  contract.  But  if  it  had  becQ,  and  if,  by  the  terms 
of  this  contract,  the  1st  of  July  had  been  the  time 
limited  for  the  performance  of  the  contract,  it  has  been 
clearly  waived,  because  it  was  not  until  the  4th  of  August 
that  notice  was  given  to  rescind  the  contract,  if  certain 
things  were  not  done  within  one  month.  There  had 
been  a  long  correspondence  between  the  solicitors  of 

the 


CASES  IN  CHANCERY.  415 

the  vendors  and  tbe  soliciton  of  the  purchaser  from  the       1863« 
Ist  otJuly  down  to  the  4th  of  August  when  this  notice      ^^"v-"*^ 
was  given.  „, 

Mazwbli.. 
(No.  1.) 
I  am  then  told  that  though  time  is  not  specified  to  be 

of  the  essence  of  the  contract,  yet  tbe  character  of  the 
contract  or  the  subject  matter  of  the  purchase  may 
make  it  so.  This  undoubtedly  is  so,  and  if  the  pro- 
perty sold  is  perishable  by  the  lapse  of  time,  or  if  the 
subject  of  the  contract  is  a  matter  which  has  a  peculiar 
value  in  the  mercantile  market,  such  as  mines  and  the 
like,  which  may  vary  from  time  to  time,  then,  no  doubt, 
time  may  be  of  the  essence  of  the  contract,  although  it 
is  not  so  specified.  But  nothing  of  that  sort  exists  here, 
the  only  thing  that  is  alleged  is,  that  the  property  was 
wanted  for  a  residence. 

Tbe  case  of  Levy  v.  Lindo  (a)  was  referred  to,  in  order 
to  establish  the  proposition,  that  where  a  pe^n  pur- 
chases a  house  for  the  purpose  of  a  residence,  it  may  be 
assumed  that  time  is  of  the  essence  of  the  contract. 
But  that  was  a  very  different  case,  that  was  the  purchase 
of  an  existing  house,  which  the  purchaser  wished  to  go 
into  immediately,  and  it  was  pointed  out,  that  if  the 
house  remained  untenanted  until  the  performance  of  the 
contract,  it  would  become  seriously  impaired.  Here,  so 
fiur  as  appears  from  tbe  contract,  the  building  of  the 
house  within  eighteen  months  would  be  for  the  benefit 
of  the  vendor  and  not  of  the  purchaser.  It  is  an 
onerous  contract  by  which  the  purchaser  binds  himself 
to  build  a  house  within  eighteen  months  for  the  benefit 
of  the  vendor,  which  is  the  ordinary  course  when  a  man 
takes  a  buiUing  lease  of  a  plot  of  land*  Therefore  the 
case  cited  does  not  apply,  and  I  see  nothing  in  this 
case,  either  in  tbe  nature  of  the  property  sold  or  in  the 

terms 

(a)  3  Mer.  84. 
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1863.       terms  of  the  agreement,  which  makes  time  of  the  essence 
of  the  contract. 


The  only  question  then  is,  whether,  in  that  state  of 
the  case  and  considering  the  communications  which 
were  going  on  between  these  parties  down  to  the  4th  of 
August,  the  notice  then  given  was  a  sufficient  and  effec- 
tive notice.  It  appears  that  certain  requisitions  had 
been  made,  and,  at  that  time,  there  were  only  two  re- 
quisitions which  had  not  been  answered.  I  adopt  the 
distinction  between  answering  a  requisition  and  com- 
plying with  a  requisition.  For  instance,  if  the  requisi- 
tion be,  that  the  vendors  do  shew  in  whom  a  charge  on 
the  estate  is  vested,  and  that  such  person  will  join  in  the 
conveyance,  an  answer  that  the  charge  is  vested  in  A.  £., 
and  that  he  will  convey,  is  a  sufficient  answer  to  the  re- 
quisition, but  not  a  compliance  with  it;  for  the  compliance 
only  takes  place  when  A .  B,  joins  in  the  conveyance.  It 
is  a  question  of  conveyance,  and  not  of  title,  and  the  re- 
quisition is  only  complied  with  when  A.  B,  joins  in  the 
conveyance  and  discharges  the  land  from  his  charge 
upon  it. 

These  were  the  two  remaining  requisitions,  viz.,  the 
11th,  which  related  to  the  release  of  the  land  from  the 
drainage  charge,  and  the  22nd,  which  related  to  an 
order  of  this  Court  making  a  call  upon  the  former 
proprietors  of  the  lands  for  900/.  in  respect  of  a  com- 
pany which  was  being  wound  up.  I  treat  them  both  as 
substantial  objections.  Now  what  takes  place  is  this : — 
On  the  26th  of  August,  the  solicitors  of  the  vendor 
send  a  notice  to  the  solicitor  of  the  purchaser,  in  which 
they  state,  "  we  have  a  certified  copy  of  the  order  which 
we  are  ready  to  produce  to  you.  The  vendor  is  taking 
the  necessary  steps  to  get  the  land  agreed  to  be  sold  to 
Mr.  Maxwell  discharged  from  the  liability  under  this 

order. 


Wblli 


CASES  IN  CHANCERY.  417 

order,  but  as  we  have,  of  course,  no  controul  over  the       1863. 

movements  of  the  commissioners  we  cannot  undertake  to 

effect  it  within  the  time  limited  by  Mr.  MaxwelVs  notice. 

The  draft  declaration  of  Mr.  Cuff  is  sent  herewith  for     Maxwell. 

»•  1  11  (No.  1.) 

perusal.     Messrs.  £yre  fp  Lawson  have  undertaken  to 

get  satisfaction  of  this  lis  pendenB  entered.  The  900/.  has 
been  long  since  paid  to  the  official  manager.  The  vendor 
is  advised  that,  except  as  to  No.  1 1,  which  will  be  effected 
without  any  delay,  he  has  now  complied  with  all  the 
purchaser's  requisitions,  and  he  will  insist  on  the  con- 
tract for  sale  being  fulfilled  by  Mr.  Maxwell."*  I  think 
that  strictly  this  notice  ought  not  to  have  said  **  com- 
plied with,"  but "  answered." 

An  answer  is  sent  to  that  saying,  ''  that  Mr.  Max- 
Will  will  adhere  strictly  to  the  notice  he  has  given." 
On  the  6th  of  September,  two  days  after  the  time  had 
expired,  the  vendor's  solicitors  wrote,  saying,  ''we  send 
copy  letter  received  from  Messrs.  Eyre  ^  Lawson,  which 
will  explain  why  satisfaction  has  not  been  entered  to 
the  lis  pendens  by  Dr.  Fuller,  and  which  we  presume 
will  be  satisfactory.  The  general  drainage  charge  in 
respect  of  the  piece  of  land  purchased  by  your  client 
will  also  be  released,  but  we  have  not  yet  quite  arranged 
whether  the  parties  in  whom  it  is  vested  will  join  in  the 
conveyance  to  your  client,  or  whether  they  will  wish  us 
to  get  the  whole  charge  released;  in  the  latter  event, 
we  shall  probably  take  a  transfer  of  their  charge  under 
the  Drainage  Act  to  the  first  mortgagees.  We  believe 
the  above  comprise  all  the  remaining  requisitions  in 
your  notice  to  Mr.  Wells'' 

Here  was  a  complete  answer  that  the  vendor's  soli- 
citors had  done  everything  that  was  required  to  be  done, 
and  that  everything  would  be  complied  with  and  a  com- 
plete title  made. 

VOL.  xxxii — HI.  B  B  The 
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Wells 

V. 

Maxwell. 
(Na  1.) 


Thfe  anftwer  to  that  in,  that  the  Defendant  "will  adhere 
Utrictly  to  his  notice,  and  as  that  has  not  been  complied 
with  he  will  treat  the  contract  as  at  an  end."  No  further 
communications  lake  place  between  the  parties,  but  the 
PlaintiflTs  solicitors  are  employed  in  the  meantime, 
during  the  long  vacation,  fn  taking  the  proper  steps 
necessary  for  complying  with  these  two  requisitions. 
The  action  is  brought  on  the  1st  o{  December,  and  then 
the  parties  are  put  at  arm's  length.  Notice  is  given 
that  the  Plaintiff  will  insist  on  his  contract,  and  this 
bill  is  filed  in  Januarg,  1863. 

The  question  is  whether,  in  that  state  of  circum- 
stances, a  month  was  a  reasonable  time  to  give  for  com- 
plying with  the  requisitions  and  making  (lie  conveyance. 
I  am  of  opinion  that  it  was  not.  It  is  clear  that  I  should 
be  overruling  the  case  of  Parkin  v.  Tharold{a\  which 
was  confirmed  by  the  Lords  Justices  and  has  received 
the  high  sanction  of  Lord  St.  Leonards,  if  I  were  to 
hold  that,  in  that  state  of  circumstances,  while  the 
matter  was  going  on,  one  party  could  say  to  the  other 
'^  you  shall  complete  this  within  a  month  or  else  we 
will  have  nothing  more  to  do  with  the  contract."  The 
cases  of  Nott  v.  Riccard  (b)  and  Benson  v.  Ltimb  (c), 
which  were  cited,  are  totally  different  cases. 

I  am  therefore  unable  to  say  that  this  is  a  case  in 
which  time  is  of  the  essence  of  the  contract,  or  that 
the  parties  had  a  right  to  make  it  so,  or  to  hold,  that  by 
reason  of  the  non-compliance  or  negligence  of  the 
vendor,  the  Plaintiff  was  entitled  to  say  "  unless  you  do 
something  effectual  for  the  purpose  of  removing  these 
objections  within  one  month,  I  am  entitled  to  put  an 
end  to  the  contract." 

That 

(a)  16  Beav.  59.  (c)  9  Beav.  502. 

(6)  23  Beav,  307. 
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That  being  my  opinion  upon  the  question  of  time,  I 
think  the  other  objection  is  one  which  it  is  impossible 
to  support,  namely,  that  this  is  a  contract  which  this 
Court  will  not  enforce.  Without  referring  to  any  of  the 
decided  cases,  of  which  there  are  several  similar  to  this, 
Siorer  v.  The  Great  Western  Railway  Company  (a)  and 
Sanderson  v.  The  Cockermouth  Railway  Company  (b) 
are  clearly  instances  in  which  that  has  been  done,  and 
there  is  nothing  more  common  and  ordinary.  If  the 
contention  of  the  Defendants  were  to  prevail,  it  would 
amount  to  this : — that  whenever  a  man  enters  into  a  con- 
tract for  the  sale  or  purchase  of  a  piece  of  land,  and 
there  is  anything  to  be  done  by  either  party  by  way  of 
easement  or  by  way  of  accommodation  to  the  other, 
this  Court  cannot  specifically  enforce  the  contract.  I 
am  of  opinion  that  this  is  not  the  rule  of  this  Court, 
and  thai  it  is  perfectly  distinct  from  a  simple  trades- 
man's contract  between  A.  B.  and  a  builder  to  build 
him  a  house,  or  as  between  A.  R.  and  a  road  maker  to 
make  him  a  road,  which  rest  upon  totally  different  con- 
siderations. It  is  suggested  that  no  means  exist  by 
which  I  could  enforce  it.  The  Court  has  many  modes 
of  enforcing  it ;  but  the  simplest  mode  is  this : — if 
the  vendor  refuses  to  perform  it,  I  should  allow  the 
purchaser  to  make  the  road,  and  allow  him  to  deduct 
from  the  purchase-money  the  proper  amount  of  ex- 
penses for  making  it.  This  would  be  a  very  simple  and 
effectual  way  of  completing  the  contract  on  his  part. 
Undoubtedly  if  this  were  a  contract  which  depended 
upon  the  fact  of  the  road  being  made,  and  if  it  were  a 
condition  precedent  that  there  should  be  no  contract 
unless  the  road  were  made,  then  other  considerations 
would  arise ;  but,  upon  the  construction  of  this  con- 
tract, I  am  of  opinion  that  such  is  not  the  effect  of  it, 

but 
(o)  3  Railw,  Cos,  106.  {b)  11  Beav.  497. 
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1863.  but  that  the  effect  of  it  is  simply  that  as  a  part  or  as  a 
condition  of  the  contract  the  Defendant  is  entitled  to 
have  the  road  made. 

What  I  propose  to  do  upon  that  part  of  the  case  is 
this : — I  think  I  could  not  come  to  a  satisfactory  con- 
clusion, without  some  further  evidence  upon  the  subject, 
that  the  road  has  been  completed  to  such  an  extent  as 
is  reasonably  fair,  having  regard  to  the  contract  between 
the  parties;  but  I  will  require  the  Plaintiff  to  undertake 
to  do  this  within  some  reasonable  time  before  the  con- 
veyance is  executed,  either  to  the  satisfaction  of  the 
Defendant  or  of  some  surveyor  to  be  appointed  by  the 
Court.  There  must  be  a  decree  for  the  specific  per- 
formance of  the  contract,  and  a  perpetual  injunction 
against  the  proceedings  at  law,  and  as  the  Defendant 
has  contested  the  contract  he  must  pay  the  costs  up  to 
and  including  the  hearing. 

Note. — Affirmed  bi/  the  Lords  Justices  22nd  JuiUy  1863. 
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WEALE  V.  OLLIVE.    (No.  2.) 

May,  4,  5. 

npHE  testator  by  his  will,  dated  in  1840,  said  : —  A  testator 

^     "I  give  the  whole  of  my  property,  of  eyery  ^SlbiiutT 
description,  in  trust  to  my  executors  to  invest  the  same  of  the  interest 
in  English  funds  of  Government  all  spare  moneys  that  t^  ^  ^j^^  ^f 
may  come  to  their  hands,  that  they  may  pay  the  interest  c*»iWren 
of  the  same  half-yearly  to  my  nephew  Thomas  Ollive,  a  declaration 
of  30,  Great  Pullney  Street,  Golden  Square,  for  his  ^|j*„|jf^^^^g 
life,  or  they  may  empower  him  to  receive  the  amount  the  right  to 
personally  from  the  public  offices  appointed  to  pay  the  Jhareron  their 

same ;  but  he  shall  have  no  power  to  sell  or  mortgage  deaths.  There 
,  .     ,.^    .  ,  ,   .  r        was  a  gift  over, 

this  life  mterest  to  any  other  person,  and  m  case  of  so  if  they  should 

doing,  he  shall  forfeit  his  interest  from  the  said  funds,  °™!'  to  make 

and  they  shall  revert  to  the  next  claimant  as  I  will  f/e/(/,  that  they 

appoint,  that  is  to  say,  after  his  death  or  in  case  of  his  vested  in teresu 

forfeiture,  the  interest  shall  be  paid  to  the  children  of  and  not  a  life 

the  said  nephew  Thomas  Oliive  and  the  children  of  my  a^power  to 

two  nieces  Frances  Weale  and  Frances  White  that  shall  l>equeath,  and 

be  legitimately  born  m  wedlock,  each  sharing  alike,  and  over  was  void 

receiving  their  yearly  interest  after  arriving  at  the  age  "*"*  '^^P"^" 

of  twenty-one  years.    And  should  my  executors  think 

proper  they  may  advance  them  a  certain  sum  before 

their  coming  of  age,  should  they  have  right  of  claim 

at  that  period ;  when  advanced,  that  portion  of  interest 

will  be  reduced  on  arriving  at  the  age  of  twenty-one 

years,  in  the  same  proportions  as  they  had  a  previous 

advance.     And  after  the  said  age  of  twenty-one  years, 

they  shall  have  the  right  to  will  away  their  share  to 

whom  they  please  on  their  death ;  and  should  they  omit 

to  make  their  will,  then  their  interest  shall  go  into  the 

general  fund  for  the  benefit  of  the  surviving  children  of 

my 
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my  nephew  and  nieces  aforesaid,  and  the  last  surviving 
children  of  my  nephew  and  nieces  aforesaid,  and  the 
last  survivor  shall  be  at  liberty  of  disposing  by  will  of 
the  residue  funds,  supposing  they  may  be  increased  by 
all  former  lapses  of  claims  under  various  circumstances. 
Should  the  last  of  the  aforesaid  children  omit  the  dis- 
posal of  the  residue  on  their  death,  then  it  shall  become 
the  right  of  my  nearest  of  kin  living." 


The  testator  died  in  1847. 

TAamas  OUive  died  in  1863,  but  he  had  bad  no 
children,  and  the  question  now  arose  a$  to  the  rights  of 
the  children  of  the  nieces  under  the  will. 


Mr.  SeltDf/Tif  Mr.  Cotirell^  Mr.  Hobhottse,  Mr.  White, 
Mr.  W.  Q.  Williams,  Mr.  Cok,  Mr.  Law  and  Mr. 
Horsay,  contended,  first,  that  the  unrestricted  gift  of 
income  to  the  children  of  Thomas  OUive,  Frances  Weale 
and  Frances  White  was  a  gift  of  the  corpus  of  the  fund^ 
Humphrey  v.  Humphrey  {a);  Elton  v.  Shephard{b). 
Secondly,  that  this  was  an  absolute  gift,  and  not  a  life 
interest  with  a  power  of  appointment ;  In  re  Maxwelts 
Trust  (c) ;  Southouse  v.  Bate  (d) ;  In  re  MortlocKs 
Trust  {e).  Thirdly,  that  the  gift  over,  in  case  the 
legatees  omitted  to  make  a  will,  was  inconsistent  with 
and  repugnant  to  the  absolute  gift,  and  that  it  was 
therefore  simply  inoperative;  Ross  v.  Ross  if)]  Wil- 
liams V.  Lomas  (y) ;  Henderson  v.  Cross  (A) ;  Holmes  v. 
Oodson  (i) ;  Huyhes  v.  Ellis  (A) ;  Green  v.  Harvey  (/). 

Mr. 


(a)  15iin.  (y.  6'.)536. 
(6)  1  Bro,  C.  C.  .')32. 

(c)  24  Beav  246. 

(d)  16  Beav,  132. 
(f )  3  Kaif  4  J.  456. 

(/)  1  Joe.  *  W.  154. 


(g)  16  Bern,  1. 
(A)  29  Beat).  261. 

(i)  a  DtG.,  M.^a.  no. 

{k)  20  htav,  193. 
(/)  1  Hare,  428. 
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Mr.  Baggallay  and  Mr.  Sekomberg  contri^  for  the 
legal  personal  representatives  of  Thomc^  OUm,  and 
who  was  one  of  the  next  of  kin  of  the  testalor,  coo- 
tended  that  there  was  an  intestacy  as  to  ^ome  of  the 
shares  beyond  the  estate  for  life.  They  argued  that  the 
eases  cited  were  instances  of  absolute  giAs  in  the  first 
iostance  with  superadded  words,  which  were  held  re>- 
pugnant.  That  here  there  was  a  mere  life  interest  girei^ 
with  a  power  of  disposition  by  will,  with  a  gift  over  tp 
the  testator's  next  of  kin  in  default  of  appointment; 
Cooke  V.  BowM'ia);  Bkwitt  y.  Roberts  {b).  That  vl 
gift  over  after  an  absolute  interest,  in  default  of  the 
legatee  not  doing  a  particular  act,  waa  not  neoessiirily 
Toid,  bot  had  the  effect  of  restraining  the  extent  of  the 
prior  gift;  Doe  d.  Stevenson  v.  Olover  (c). 


1863. 


Tkt  Mabtsb  of  the  Rolu. 

In  this  case  I  am  of  opinion  that  the  children  of 
the  nieces  took  an  absolute  interest.  The  will  no 
doubt  is  very  inartificially  drawn ;  it  was,  as  the  tes- 
tator states  on  the  face  of  it,  prepared  by  himself. 
It  was  suggested,  tl)at  in  consequence  of  the  will 
having  been  drawn  by  the  testator  himself,  it  might 
admit  of  a  different  construction  from  what  it  would  if 
it  had  been  drawn  by  a  professional  man ;  but  I  ap- 
prehend that  this  is  not  so,  and  that  the  rules  of  con- 
struction must  be  exactly  the  same  in  both  cases.  The 
testator  gives  the  interest  of  his  residuary  estate  in 
trust  for  his  nephew  Thomas  Ollive  during  his  life,  and 
he  declares  that  he  shall  have  no  power  to  sell  or  mort- 
gage his  life  interest  to  any  other  person  ;  and  in  case 
of  so  doing,  he  shall  forfeit  his  interest  from  the  said 

funds 

(fl)  2  Keen,  54.  (c)  1  C.  B.  Rep.  448. 


MtyS. 
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1863.  funds  and  they  shall  revert  to  the  next  claimant.  I  ap- 
.  prehend  that  this  declaration  was  wholly  void  and  had 
no  sort  of  effect.  The  testator  might  have  given  the 
income  of  the  property  to  Thomas  OUive  until  he 
became  bankrupt  or  insolvent,  and  then  have  given  it 
over  to  another  person ;  but  it  was  not  competent  to 
him  to  give  a  life  estate  and  then  to  say  that  he  should 
not  dispose  of  it.  After  the  death  of  Thomas  OUive,  or 
in  case  of  his  forfeiture,  the  testator  says  *^  the  interest 
shall  be  paid  to  the  children  of  the  said  nephew  Thomas 
Ollive  and  the  children  of  my  two  nieces  Frances  Weak 
and  Frances  White^  each  sharing  alike  and  receiving 
their  yearly  interest  after  arriving  at  the  age  of  twenty- 
one  years."  If  the  will  had  stopped  there,  a  question 
might  have  been  raised,  whether,  notwithstanding  the 
words ''  sharing  alike"  that  did  not  merely  give  them  a  life 
estate :  but  even  then  it  is  to  be  observed,  that  when  he 
gives  Thomas  Ollive  a  life  estate,  he  expressly  uses  the 
words  ''  for  his  life"  and  speaks  of  his  life  interest :  he 
uses  no  such  words  here,  but  says  they  are  to  share  the 
interest  equally.  He  then  gives  his  executors  a  general 
power  of  advancing  any  one  of  the  children  until  they 
attain  twenty-one.  That  being  so,  I  think  that  their 
interests  vested  in  them  immediately  on  the  death  of 
the  testator,  subject  to  the  life  interest  of  TTwmas 
Ollive^  and  liable  also  to  be  reduced  pro  tanto  by  the 
birth  of  any  subsequent  child  (although  that  question 
does  not  arise  here)  before  the  period  of  distribution. 
Up  to  this  point  every  intention  is  shewn  that  they  should 
take  absolute  interests  in  their  shares.  The  testator 
proceeds,  *'  and  after  the  age  of  twenty-one  years,  they 
shall  have  the  right  to  will  away  their  shares  to  whom 
they  please  on  their  death."  The  interest  is  therefore 
given  to  them  for  an  indefinite  period  and  without  any 
qualification,  and  when  they  attain  twenty-one  they  are 
at  liberty  to  will  away  their  shares  as  they  think  fit     It 

appears 
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appears  to  me  that  this  gives  to  them  an  absolute  interest        1863. 
in  their  shares. 


Then  follows  a  singular  direction,  **  and  should  they 
omit  to  make  their  will,  then  their  interest  shall  go  into 
the  general  fund  for  the  benefit  of  the  surviving  children 
of  my  nephew  and  nieces  aforesaid/'  Here  the  word 
'interest"  must,  I  think,  mean  the  whole  capital  of 
their  shares,  and  which  is  to  go  into  the  general  fund. 
I  am  of  opinion  that  this  provision  is  repugnant  to  the 
character  of  the  interest  which  he  had  before  given  them. 
Something  might  possibly  have  been  said,  if  this  direc- 
tion had  related  to  real  estate,  and  there  had  been  a 
direction  that  if  the  children  omitted  to  do  some  act  at 
a  particular  time  the  estate  should  go  over  to  another ; 
but  I  am  satisfied  that  such  a  question  does  not  arise 
here,  which  is  merely  whether  this  is  a  power  which 
is  incidental  to  the  estate  or  repugnant  to  it  I  fully 
concur  in  all  those  cases  which  hold  that  a  right  to  will 
is  an  incident  to  and  belongs  to  an  absolute  interest, 
and  cannot  be  treated  as  a  power.  When  an  absolute 
interest  is  given,  then  the  right  to  dispose  of  it  by  will 
is  incidental  to  that  estate  and  not  a  power  attached  to 
it  Here,  if  the  testator  had  merely  intended  to  create 
a  power  to  bequeath  this  property,  he  ought  to  have 
given  it  to  the  children  for  life,  with  a  power  to  dispose 
of  it  by  will ;  instead  of  which,  he  gives  it  them  in 
words,  which,  in  my  opinion,  plainly  import  an  absolute 
interest  in  the  fund,  and  then  adds,  that  if  they  do  not 
dispose  of  it  by  will,  it  shall  go  to  certain  other  persons. 
That  was  a  condition  which  he  had  no  power  to  impose 
on  the  absolute  interest  which  he  had  previously  given 
them. 

The  rest  of  the  will  appears  to  me  to  confirm  this 
view,  and  I  should  be  creating  an  intestacy  if  I  were  to 

hold 
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1863. 


bold  otherwise,  and  this  I  am  certaio  was  not  the  io^* 
tention  of  ihe  testator.  The  case  of  Cooke  v.  Bowkr(a\ 
which  was  strongly  pressed  in  argament,  does  not  ap- 
pear to  me  to  assist  the  contention,  that  the  children  of 
the  nephew  and  nieces  took  for  life  only,  for  in  that  case 
the  words  ''  for  life"  were  used. 


I  think  that  the  testator  gave  an  absolute  interest  to 
these  children,  and  that  the  condition  imposed  on  them 
was  void  for  repugnancy.  I  must  make  a  declaration 
that  they  take  absolutely  in  equal  shares. 

(a)  2  Kten,  54. 


^«?  23,  25.  Re  CORRIE'S  WILL. 

July  6. 

A  substituted  rpHE  testator  bequeathed   15,000Z.  Consols   to   his 

subject  to  the  wife  for  life,  and  his  residuary  personal  estate 

*^nc  *^8  Ae  0*"^^"^''"g  *^®  reversion  of  the  15,000/.)  to  his  sister 

original  be-  Mary  Sireatwells  for  life,  and  he  proceeded  as  follows : — 
quest. 

A  testator        «  And  after  the  death  of  my  sister,  I  desire  the  prio- 

bequeathed  bis     .  . 

residuary  per-  cipal  moneys,  &c.  to  be  kept  at  interest  by  my  esecutow 
Wsnl*h^wand  ^^^  trustees  with  what  I  have  before  ordered  to  be  paid 
niece  equally,  to  my  sister,  with  the  interest  or  dividends  on  the  afor^ 
said  15/.  stock  after  my  wife's  decease;  and  I  desire  the 
interest  of  all  to  be  paid  and  applied  and  I  give  and 
bequeath  equally  between  my  nephew  John  Corria  and 
his  sister  my  niece  Mary  Portal,  the  share  of  my  niece 

to 

their  parents' 

share.  But  in  case  the  nephew  or  niece  died  "  without  issue,  or  leaving  such  they 
should  die  under  twenty-one  without  issue,"  then  he  eave  his  or  her  share  to  the  other 
of  them  or  his  or  her  issue  *'  if  he  or  she  be  then  dead  leaving  i»sue  as  aforesaid." 
The  niece  died  in  1811  leaving  issue;  the  nephew  died  in  1862,  leaving  no  issue. 
Held,  that "  issue"  in  the  fini  part  of  the  will  meant  '*  cbildxea,"  but  in  the  Utter  part 
"  issue  generally,"  and  that  on  the  death  of  the  nephew,  all  the  issue  of  the  niece  then 
living  took  per  £&pUa, 


and  afler  their 
respective 
deaths, 
amongst  their 
"  issue,"  if 
there  should 
be  any  **  chil- 
dren" to  take 
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to  be  paid"  to  her  separate  use  for  the  term  of  her       1863. 

natural  life,  **  and  after  her  decease  and  the  decease  of 

my  said  nephew  respectively,  I  give  and  bequeath  the 

principal  moneys  equally  among  their  issuer  if  there  be 

any  child  or  chilcjiren  to  take  the  share  of  their  deceased 

parent.     And  in  case  both  (a)  my  nephew  and  niece 

both  (a)  die  without  issue,  or  leaving  issue  they  shall  die 

under  the  age  of  twenty-one  years  without  issue,  thea 

I  give  the  share  of  him,  her  or  they  so  dying  to  the 

other  of  them  or  his  or  her  issue,  if  be  or  she  then  be 

dead  leaving  issue  aforesaid.     But  if  both  my  nephew 

and  niece  aforesaid  shall  die  without  issue  aforesaid,'' 

then  he  gave  a  moiety  to  Robat  Campbell  and  his 

heirs,  and  the  other  moiety  to  Mary  Lowree  and  her 

issue. 

The  testator  died  in  1807,  his  sister  died  in  1818  and 
his  wife  died  in  1824. 

Mary  Portal  died  in  September,  1811,  leaving  issue, 
and  a  moiety  of  the  fund  was  thereupon  divided  amongst 
them. 

John  Corrie  died  in  August,  1862,  without  having 
had  any  issue,  and  the  second  moiety  then  beoame 
divisible. 

Mary  Portal  had  seven  children,  of  whom  three  of 
them  died  infants  in  1811,  a  fourth,  William,  died 
without  issue  in  1826,  and  a  fifth,  Caroline  (the  wife  of 
the  Petitioner  Mr.  Knight),  died  in  1837.  Two  only, 
namely  Frances  and  Charlotte,  survived  John  Corrie 
and  were  still  living. 

There  were  numerous  grandchildren  and  great  grand- 
children 
(a)  It  WM  conceded  that  this  word  '<botb"  meant  «  either." 
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children  of  Mary  Portal  living,  whom  it  is  not  necessary 
to  specify. 

The  moiety  of  the  fund  which  became  divisible  on 
the  death  of  John  Carrie  having  been  paid  into  Court, 
Mr.  Knight^  as  representative  of  his  wife,  presented  this 
petition,  praying  a  declaration  of  the  rights  of  the  parties, 
and  for  payment. 

There  were  forty-three  Respondents  to  the  petition. 

Mr.  Hobhouse  and  Mr.  Busk^  for  the  Petitioner,  the 
legal  personal  representative  of  Caroline  (one  of  the 
daughters  of  Mary  Portal\  who  died  in  1837,  in  the 
life  of  John  Corrie.  First,  in  the  gift  to  'Mssue"  of 
John  PortaVs  share,  that  word  must  be  construed 
"children,"  in  the  same  way  as  it  was  used  in  the 
former  part  of  this  will,  where  there  is  a  reference  to 
the  parents'  share ;  Ross  v.  Ross  (a).  The  gift  is  by 
substitution,  and  children  and  grandchildren  cannot 
take  concurrently ;  Robinson  v.  Sykes  (&). 

Secondly,  the  gift  vested  in  all  the  children  of  Mary 
PortaU  and  it  was  not  a  necessary  qualification  that  a 
child  should  survive  the  tenant  for  life.  The  question, 
whether  a  substituted  gift  is  subject  to  the  same  con- 
ditions and  qualifications  as  the  original  gift,  has  been 
the  subject  of  much  difference  of  opinion,  but  the 
balance  of  authority  and  the  most  recent  cases  are  in 
favor  of  there  being  no  such  implied  condition  ;  Jarman 
on  Wills  (c) ;  In  re  PelFs  Trust  (rf). 

Mr.  Sebvyn,  Mr.  Speed  and  Mr.  Faber,  for  grand- 
children 

(a)  20  Bear.  645.  (c)   Vol  2.  p.  172  {Zrd  edit.) 

(6)  23  Beat).  40.  {d)  3  De  O.,  F.  ^  J.  291. 
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children  now  living.  Issue  is  here  used  in  its  unlimited 
and  extensive  sense,  and  it  may  be  construed  differently 
in  two  parts  of  the  same  will;  Carter  v.  Beniall(a). 
This  gift  over  will  therefore  include  grandchildren. 
But  those  only  will  take  who  survived  John  CorrU,  the 
tenant  for  life ;  for  it  would  be  a  strained  construction 
to  hold,  that  a  legacy  given  over  in  case  of  A.*s  death 
should  belong  to  the  estate  of  B.,  who  predeceased  A. 

Mr.  Leach  argued  that  **  issue/'  in  the  first  instance, 
meant  '' children/'  and  that  'Mssue  aforesaid"  in  the 
latter  part  meant  the  same  class,  or  the  issue  before  de- 
signated.    He  cited  Malcolm  v.  Tayhr  (6). 

Mr.  Schomberg  argued  that  ''issue"  meant  ''children/' 
and  that  the  children  of  Mary  Portal  who  survived  the 
tenant  for  life  alone  took. 

Mr.  Pemberton,  for  Mr.  and  Mrs.  Murray  and  their 
trustee,  argued  that  the  issue  took  subject  to  the  same 
contingency  as  their  parents.  He  cited  Macgregor  v. 
MacgregoT  (c) ;  see  also  Atkinson  v.  Bartrum  {d) ;  and 
Crause  v.  Cooper  {e). 

Mr.  Druce  and  Mr.  Townsend  for  other  parties, 

Mr.  Hobhause  in  reply. 


The  Mastbr  of  the  Rolls. 

In  this  case  a  question  of  considerable  interest  and      May  25* 
difficulty  arises,  having  regard  to  the  state  of  the  autho- 
rities, for  it  must  be  admitted,  that  the  passages  read 

from 

(m)  2  Bean.  551.  (d)  28  Eeav.  219. 

(6)  2  Aim.  4-  M.  425.  (e)  1  Jokn.  4  H.  207. 

(c)  2  ColL  192. 
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1863.  from  the  last  edition  of  Jarman  on  Wills  (a)  does  not 
overstate  the  conflict  of  authorities.  I  have  always 
considered  the  rule  to  be,  that  where,  by  a  clause  in  a 
willy  children  are  substituted  for  their  parents,  the  same 
contingency  which  applies  to  the  parents  is  also  appli- 
cable to  the  children,  and  that  it  is  necessary  that  the 
children  should  survive  the  period  indicated  to  entitle 
them  to  take.  Later  a'uthorities  seem  to  contradict  that 
view  of  the  case,  but  it  is  scarcely  possible  to  say,  there 
are  more  authorities  one  way  than  the  other.  That  is 
what  I  have  always  considered  the  rule,  and  it  has  con- 
siderable advantages,  because,  where  a  testator  gives  a 
legacy  to  one,  but  if  he  be  dead  at  a  particular  period 
to  another,  it  is  improbable  that  he  could  have  intended 
a  dead  person  to  be  substituted  for  a  dead  person ;  on 
the  contrary,  the  probability  is,  that  he  intended  a 
person  living  at  that  period  to  be  substituted  for  one 
then  dead,  though  the  rule  is,  that  the  vesting  is  to  take 
place  as  speedily  as  possible,  and  also  that  the  class 
shall  be  ascertained  as  early  as  possible. 

Here  the  gift  is  to  the  nephew  and  niece,  and  after 
their  deceases  respectively  to  their  issue  *'  if  there  be 
any  child  or  children  to  take  the  share  of  their  deceased 
parent.''  AikI  in  case  both  my  nephew  and  niece  both 
die  without  issue,  or  leaving  issue  they  shall  die  under 
the  age  of  twenty-one  years  without  issue,  then  1  give 
the  share  of  him,  her  or  they  so  dying  to  the  other  of 
them,  or  his  or  their  issue,  if  he  or  she  then  be  dead, 
leaving  issue  aforesaid."  It  is  admitted  that  the  word 
"  both"  in  the  last  passage  is  to  be  construed  "  either." 

The  state  of  the  case  is  this:— The  niece  died  in 
181 1,  leaving  seven  children   surviving  her,  and  her 

share 
(/)  Vol.  2,  p.  172  (Zrd  edit.) 
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share  htis  been  distributed.    The  nephew  John  Cortie       1863. 
died  in  Avgust,  1862,  without  issue,  and  the  question  is, 
to  whom  his  share  goes,  or  which  of  the  niece's  issue 
are  to  take.    Two  of  her  children  survived  John  Corrie, 
the  tenant  for  life,  and  four  died  before  him  without 
leaving  any  issue.     The  first  question  is,  how  is  the 
word  "  issue"  to  be  construed,  does  it  mean  **  children" 
or  •*  issue  generally.'*    I  am  of  opinion  it  means  **  issue 
generally."    In  the  first  part  of  the  will,  where  the  tes- 
tator says  **  amongst  the  issue  if  there  be  any  child  or 
children  to  take  the  share  of  the  deceased  parent,^  1 
have  no  doubt,  that  "  issue"  means  "  children."    In 
the  next  sentence  he  proceeds,  ''and   in  case  both 
[either]  my  nephe\v  and  niece  both  die  without  issue,  or 
leaving  issue,  they  shall  die  under  the  age  of  twenty- 
one  years  without  issue :"  here,  though  "  issue"  in  the 
first  instance  means  diildren,  yet  I  think  that  in  the 
second  instance  it  means  "all  issue  generally."     He 
proceeds  "  then  I  give  the  share  of  him,  her  or  they  so 
dying  to  the  other  of  them  of  his  or  her  issue,  if  he  or 
she  then  be  dead  leaving  issue  aforesaid ;  but  if  both 
my  nephew  and  niece  aforesaid  shall  die  without  issue 
aforesaid,"  then  he  gives  it  over.   I  first  consider  this  pas- 
sage without  the  word  **  aforesaid."    It  is  plain  "issue" 
means  without  any  issue  at  all,  for  the  existence  of  any 
child  or  grandchild  would  prevent  the  gift  over  taking 
effect,  and  issue  must  here  mean  issue  generally  or 
there  would  be  an  intestacy.     In  the  previous  sentence, 
(reading  it  as  the  events  have  happened)  the  testator 
says,  if  my  nephew  "  die  without  issue,  or  leaving  issue 
they  shall  die  under  the  age  of  twenty-one  years  with- 
out issue."    Here  again  "issue"  must  obviously  in- 
clude not  only  children  but  grandchildren,  because  he 
speaks  of  issue  dying  without  issue,  which  refers  to 
grandchildren,  and  therefore  means  any  issue.    Then 
he  gives  the  vhare  of  the  nephew  to  the  niece  "  or  her 

issue. 
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1863.       issne,  if  she  be  then  dead,  leaving  issae  aforesaid." 
She  was  dead  and  left  issue,  and  they  will  take. 

It  was  argued,  from  the  addition  of  the  word  ''  afore- 
said/' that  I  must  hold  ''issue"  to  mean  children 
throughout;  but  I  am  not  of  that  opinion.  At  the 
commencement  the  testator  speaks  of  issue  as  children, 
and  of  their  taking  their  parents*  share,  but  he  after- 
wards uses  the  word  ''.issue''  in  a  sense  which  goes 
clearly  beyond  children.  Therefore  "issue  aforesaid" 
means  issue  last  aforesaid,  and  it  is  nomen  genera-- 
lisrimum. 

That  lets  in  forty- four  persons;  there  is  about  10,000/. 
stock  to  be  divided ;  and  the  question  is,  whether  these 
forty-four  persons  are  to  participate  in  it.  My  duty  is 
to  disregard  the  consequences.  The  question  is,  whether 
all  the  issue  of  Mary  Portal,  including  those  who  died 
before  August,  1862,  take.  I  am  of  opinion  that,  in 
affirmance  of  that  which  I  stated  to  be  the  rule,  the 
words  of  this  will  mean,  those  only  of  the  issue  who 
survived  John  Corrie,  the  tenant  for  life,  and  not  those 
who  died  in  his  lifetime.  Observe  the  consequences; 
the  nephew's  share  is  given  to  the  niece  "  or  her  issue" 
if  she  be  then  dead  leaving  issue.  It  is  clear  that,  if 
any  of  the  class  who  die  in  the  life  of  John  Corrie,  the 
tenant  for  life,  are  to  be  included,  the  words  "  her 
issue"  cannot  receive  any  different  interpretation 
whether  such  issue  predeceased  her  or  not.  The  niece 
left  seven  children,  three  of  whom  died  a  month  after 
her;  but  if  they  had  died  a  month  before  her,  they 
must  be  included  in  the  class,  if  all  the  issue  coming 
into  existence  after  the  death  of  the  testator,  though 
dying  before  the  tenant  for  life,  are  to  be  included  in 
the  class  to  take.  On  the  death  of  John  Corrie,  this 
gift  vested  in  possession  in  Mary  Portal  if  she  survived 

him, 
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him,  but  if  not  it  then  vested  in  her  issuei  therefore  the  1863. 
gift  to  her  issue  was  in  abeyance,  or  the  class  con- 
tingent. How  can  they  all,  including  those  then  dead, 
take?  According  to  the  rule,  it  must  be  because  it 
was  vested  in  them,  but  while  she  was  alive  it  was  con- 
tingent They  might,  by  possibility,  take,  because  they 
had  a  sort  of  nunc  pro  tunc  vested  interest  in  this  fund. 
It  is  clear  that  if  all  the  niece's  issue  had  died,  even  a 
day  or  two  previously  to  the  death  of  John  Corrie,  the 
gift  over  would  have  taken  effect,  because  the  niece  had 
no  issue  at  that  time.  Why,  if  there  happened  to  be 
but  one  surviving  child,  am  1  not  to  construe  the  gift  in 
the  same  way  ?  Why  am  I  to  let  in  a  number  of  de- 
ceased persons  to  participate  in  the  bequest  if  there  be 
but  one  survivor,  but  hold  that  it  goes  over  if  there  be 
none  surviving  ? 

I  think  it  means  this : — If  my  nephew  dies  without 
issue,  I  give  his  share  to  my  niece,  but  if  she  be  then 
dead  leaving  issue,  then  to  such  issue,  and  therefore 
that  the  issue  who  survive  the  tenant  for  life  alone  take. 

Declare  that,  upon  the  death  of  John  CorrU,  the 
funds  vested  in  possession  in  all  the  issue  of  Mary 
Portal  then  living  per  capita* 


Note. — Upon  appeal,  the  Lords  Justices,  as  I  have  been  infonned, 
differed.  The  decision  was  therefore  affirmed,  on  the  18th  of  De^ 
cember,  1863,  but  the  parties  intend  to  appeal  to  the  House  of  Lords. 
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Estates  of  a 
husband  were 
settled  on  the 
husband  for 
life,  with  re- 
mainder to 
such  uses  as 
the  husband 
and  wife 
should  appoint 
for  raising 
money  by 
mortgage,  and 
in  default  to 
the  wife  for 
life,  with  re- 
mainder to  the 
husband  and 
wife  in  equal 
moieties.    The 
husband  and 
wife  executed 
the  power,  for 
the  purpose  of 
raising  money 
for  the  use  of 
the  husband : 
^Heid,  that 
the  wife's 
estate  could 
not  be  con- 
sidered as 
surety  for  the 
husband's 
debt,  and  that 
she  had  no 
equity  to  have 
the  whole 
mortgage 
money  paid 
out  of  the  hus- 
band's moiety 
alone. 


SCHOLEFIELD  v.  LOCKWOOD.    (No.  1.) 

O  EVERAL  questions  arose  in  this  case,  which  it  will 
^     be  convenient  to  keep  separate. 

Mr.  Dutton  was  seised  of  certain  real  estates  in 
Yorkshire.  A  post  nuptial  settlement;  dated  the  26tb 
of  July,  1832,  was  executed  for  valuable  consideration, 
which  was  made  between  Mr.  Dutton  of  the  first  part, 
Mrs.  Dutton  his  wife  and  trustees  of  the  other  parts, 
whereby  Mr.  Dutton  conveyed  the  estates  to  the  use  of 
himself  for  life,  with  remainder  to  such  uses  as  Mr.  and 
Mrs.  Dutton  should  jointly  appoint,  for  the  purpose  of 
raising  money  by  way  of  mortgage  or  otherwise ;  and 
in  default  of  the  execution  of  such  power  and  subject 
thereto,  upon  trust  (after  paying  a  certain  specified  sum) 
for  Mrs.  Dutton  for  life ;  and  after  her  death,  as  to  one 
moiety,  to  Mr.  Dutton  in  fee,  and  as  to  the  other 
moiety,  to  such  uses  as  Mrs.  Dutton  should  appoint; 
and  in  default,  to  her  in  fee  simple. 

On  the  1st  oi  June,  1837,  Mr.  and  Mrs.  Dutton  exe- 
cuted their  joint  power  of  appointment  reserved  to  them 
by  the  settlement  of  1832,  by  way  of  mortgage  to 
secure  two  sums  of  600/.  and  400/.,  which  were  raised 
for  the  benefit  of  Mr.  Dutton  alone. 

Mr.  Dutton  died  in  1858  and  Mrs.  Dutton  died  in 
1859,  and  a  question  arose,  between  the  persons  claiming 
under  them,  respectively,  as  to  the  mode  in  which* the 
mortgages  of  600/.  and  400  ought  to  be  borne. 

Mr.  Hothouse  and  Mr.  Wickens,  on  behalf  of  the 

persons 
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persoDS  entitled  to  the  wife's  moiety  of  the  estate, 
argued,  that  in  the  mortgage  transaction  of  1837  Mrs. 
Dutton  was  a  mere  surety  for  her  husband,  the  money 
having  been  raised  for  his  benefit  and  received  by  him 
alone.  That  consequently  the  whole  mortgage  was 
payable  out  of  Mr.  Dutton's  moiety  of  the  estate,  so  as 
to  exonerate  Mrs.  Duttm"»  moiety  altogether  there- 
from ;  Lancaster  v.  Evars  (a). 
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Mr.  Selwyn  and  Mr.  E.  F.  Smith,  for  the  Plaintiff, 
an  incumbrancer  by  judgment  on  the  husband's  moiety, 
distinguished  this  case  from  that  of  an  ordinary  mortgage 
of  a  wife's  estate  for  the  benefit  of  her  husband.  They 
pointed  out,  that  here  the  mortgage  had  been  created  by 
virtue  of  a  power  reserved  by  the  husband  out  of  his 
own  estate  for  that  purpose,  and  not  out  of  any  interest 
actually  vested  in  the  wife.  They  cited  Jarmau  on 
Wills  ifi) ;  Jenkinson  v.  Harcourt  (c). 


The  Master  of  the  Rolls  said  that  he  thought  that 
Mrs.  Dutton  could  not,  in  the  absence  of  any  stipulation 
to  that  effect  contained  in  the  deed,  say,  that  the  whole 
of  the  charge  was  to  be  thrown  on  her  husband's  moiety, 
to  the  exoneration  of  her  own. 


(a)  10  Beav.  154. 

(6)  Vol  2,  p.  609  {Zrd  edit.) 


(r)  1  Kay,  688. 


Morck  18. 


NoTK. — Affirmed  by  Lord  Wetthury,  L,  C,  6M  November,  1863. 
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SCHOLEFIELD  v.  LOCKWOOD.    (No.  2.) 

Feb    12   13 

Mar,  18.  *  1\^^'  J^VTTON  WBB  Bciscd  of  three  properties  in 
A  property,  -^'-*-  Yorhshire^  subject,  as  to  the  second,  to  a  mort- 
jecMoVraort^  6^0®  ^^^  1,400/.  to  Powell^  and  as  to  the  third,  to  a 

gageof  1,400/.,  mortgage  of  3,000/.  to  another  person. 

was  settled  by  &  &  »  r 

a  deed,  which 

erroneously  gy  ^  p^g^  nuptial  settlement  executed  for  valuable 

was  subject  to   consideration  in  1832,  and  nnade  between  Mr.  Dutton  of 

1  2(K)/^*?he  *'^^  ^^^^  P**^^'  ^'^  ^  ®  ^'^'  -^"''^'*  ^^  ^^^  second  part  and 
error  being  other  parties,  after  reciting  that  Mr.  Dutton  was  entitled 
tbe*Cou?t,^M  '  ^  ^^®  property  in  question,  subject  to  two  mortgages 

between  the      on  part  thereof  for  securing  the  sums  of  3,000/.  and 

parties  claim-  '  ,      1.  .  .  .  1 

ing  under  the    1,200/.,  and  after  recitmg  other  matters,  the  properties 

imd^under'the  ^^^^  settled,  subject  to  the  above  mortgages,  on  Mr. 

peculior  clr-  and  Mrs.  Dutton  successively  for  their  lives.     But  they 

treated"th?'  ^^^  *  J^^"^  power  of  appointment,  with  an  ultimate 

estate  as  sub-  remainder  to  them  in  fee  in  equal  moieties. 

ject  to  1,400/.,  ^ 

without  a  cross 

11*11  !!."«fL       '^  ^^'^  ^^  observed,  that  the  deed  stated  erroneously 
one  mortgage  to  be  1,200/.  instead  of  1,400/. 

Subsequently,  in  1835,  Mr.  Dutton  mortgaged  the 
first  and  second  properties,  expressly  subject  to  the 
mortgage  of  1,400/.;  and  in  1837,  Mr.  and  yivs.  Dutton 
executed  their  power  of  appointment  to  secure  a  further 
mortgage,  and  they  thereby  empowered  the  mor^agee 
to  sell  and  to  pay  the  mortgage  of  1,400/.  and  interest 
This  deed  expressly  referred  to  this  mortgage  as  being 
one  to  Powell^  and  stated  the  amount  of  it  to  be  1,400/. 
and  interest. 


In  addition  to  this,  Mrs.  Dutton^  who  died  in  1859, 

bad. 


the  settlement. 
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had,  in  an  answer  put  in  by  her  in  November^  1841,  in 

a  suit  in  chancery  in   which  she  was  a  Defendant, 

admitted  that  the  1,200/.  was  inserted  in  the  deed  of 

1832  by  mistake,  and   that  the  sum  of  1,400/.  was     ^''^^'^^' 

intended  to  have  been  inserted  therein  instead  of  it. 


After  the  death  of  Mr.  and  Mrs.  Dutton,  the  repre- 
sentatives of  Mrs.  Duiton  insisted,  that  under  thesettle- 
pient  of  1832,  the  property  was  charged  with  1,200/. 
only,  as  between  the  husband  and  wife. 

Mr.  Hobhouse  and  Mr.  WtckenSf  on  behalf  of  persons 
claiming  under  Mrs.  Dutton^  argued,  that  as  between 
Mr.  and  Mrs.  Dutton  and  those  representing  them,  the 
property  was  only  subject  to  a  mortgage  for  1,200/. 
and  not  to  1,400/.,  and  that  Mr.  Duiton  and  those 
representing  him  were  estopped,  by  the  deed,  from 
alleging  that  the  mortgage  exceeded  1,2C0/.  That  con- 
sequently the  remaining  200/.  was  payable  out  of  Mr. 
Dutton  s  moiety  of  the  estate. 

Mr.  Selwyn  and  Mr.  E.  F.  Smith,  contri. 


The  Master  of  the  Rolls. 

The  question  I  have  to  determine  depends  on  the  Mar.  IS, 
eflfect  to  be  given  to  the  deed  of  1832.  There  was  no 
mortgage  for  the  sum  of  1,200/.  affecting  any  part  of 
the  property,  and  I  am  called  upon  to  decide  whether 
this  is  a  settlement  of  the  property  subject  to  the  entire 
mortgage  of  1,400/.  or  only  to  six-sevenths  of  it,  viz., 
the  1,200/.  mentioned  in  the  deed.  If  there  had  been 
nothing  more  in  the  matter,  the  terms  of  the  indenture, 
remaining  unreformed,  would  be  binding  upon  me;  but 
I  think  that  the  subsequent  transactions  and  dealings 

of 


ScROLBriBLD 


438  CASES  IN  CHANCERY. 

1863.  <>f  the  parties  concerned  and  the  declaration  connected 
with  them,  estabiisby  conclusively,  that  this  sura  of 
1,200/.  was  introduced  into  this  settlement  by  mistake 
LocKwooD.  for  1,400/.,  and  where  this  is  established  and  has  been 
acted  upon,  it  is  not,  I  think,  necessary  that  the  mere 
formality  of  a  suit  should  be  gone  through  to  rectify  an 
error,  admitted  by  the  persons  interested  in  contending 
the  opposite  and  who  were  parties  to  the  transaction,  in 
a  deed,  the  trusts  of  which  are  fully  performed  or  about 
to  be  so  by  my  order,  and  whei*e  the  persons  originally 
interested  in  these  trusts  are  all  dead. 

How  this  is  made  out  will  appear  from  the  circum- 
stances I  am  about  to  refer  to.  [His  Honor  referred  to 
the  mortgage  of  1835  by  Dutton,  subject  to  the  1,400/., 
and  the  appointment  of  1837  by  way  of  mortgage  by 
Mr.  and  Mrs.  Dution,  with  trusts  for  sale  and  to  pay 
that  sum.]  The  deed  of  1837  expressly  refers  to  the 
mortgage  to  Powell  and  states  it  to  be  for  a  sum  of 
1,400/.  and  interest,  and  I  consider  this  indenture,  which 
was  duly  executed  by  Mrs.  Dutton,  as  equivalent  to  an 
express  declaration  under  seal,  that  the  deed  of  1833 
contained  the  sum  of  1,200/.  by  mistake  Jor  1,400/. 
The  mortgage  is  reHerred  to  as  the  mortgage  of  Powell^ 
it  is  expressly  treated  as  being  a  mortgage  for  1,400/., 
which  was  the  real  amount,  there  was  no  other  mort- 
gage, and  the  original  settlement  of  1832  does  not 
treat  the  1,200/.  as  the  portion  of  the  mortgage^  but  as 
the  entire  mortgage. 

It  is  contended,  on  the  other  side,  that  ThomaiDitUon 
and  those  who  claim  under  him  are  estopped,  by  the 
expressed  recital  in  the  deed  of  1832,  from  alleging  the 
contrary ;  but  I  do  not  concur  in  this  argument.  If 
this  were  so,  it  would  equally  apply  if  a  suit  were  in- 
stituted to  rectify  the  settlement,  and  no  deed  could 

ever 
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ever  be  reformed,  if  the  persona  who  committed  the 
mistake  were  to  be  estopped  from  alleging  it  (however 


conclasive  the  evidence  of  such  error  might  be)  by  the  „^ 

LOCKWOOD. 

(No.  2.) 


fact  that  the  deed  stated  the  contrary. 


In  addition  to  this,  Mrs.  Dutton^  in  a  suit  in  this 
Court,  admitted  that  the  1,200/.  was  inserted  in  the  deed 
of  1832  by  mistake  for  1,400/. 

I  consider  this  point,  therefore,  conclusively  esta- 
blished, and  I  must  treat  the  settlement  of  •Tu/y,  1832, 
as  if  the  sum  of  1,400/.  now  appeared  therein  instead 
of  the  1,200/.,  as  representing  the  mortgage  due  to 
PawelL 


SCHOLEFIELD  v.  LOCKWOOD.    (No.  3.) 

TN  February^  I84I,  Mrs.  ZocArtroocf  entered  into  pos- 
"*•  session  of  property  mortgaged  to  her.  At  this 
time,  the  interest  on  her  mortgage  was  in  arrear  and 
amounted  to  96/.,  and  she  and  her  representatives  had 
remained  in  possession.  The  rents  were  more  than  suf- 
ficient to  keep  down  the  interest  on  the  mortgages,  and 
in  1858,  the  surplus  amounted  to  671/. 

Under  these  circumstances,  the  representatives  of  the 
parties  entitled  to  the  equity  of  redemption  insisted  that 
the  mortgagee  in  possession  ought  to  account  with  an- 
nual rests. 


FA.  12, 13. 

Mar.  18. 

Where  the 
Uahility  of  a 
mortgagee  in 
possession  to 
account  with- 
out annual 
rests  once 
begins,  it  con- 
tinues until 
changed  by 
some  further 
agreement 
come  to  be- 
tween the 
mortgagor  and 
mortgagee. 


Mr.  Seheyuy  Mr.  E.  Smith,  Mr.  Hobhouse  and  Mr. 
Wickens  for  the  parties  entitled  to  the  equity  of  re- 
demption. 

Mr. 
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Mr.  Baggallay  and  Mr.  Forbes  for  the  represeatatives 
of  the  mortgagee. 


ScQOLBFIBLD 
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Ttie  Master  of  the  Rolls. 

I  think  it  impossible  to  charge  the  mortgagee  with 
annaal  rests;  it  being  admitted  that,  at  the  time  she  took 
possession,  the  interest  was  in  arrear,  and  that  she  did 
not  receive  within  some  weeks  anything  to  pay  off  any 
capital.  It  is  clear  that  when  the  liability  of  a  mort- 
gagee to  account  without  annual  rests  once  begins,  it 
must  continue  until  changed  by  some  further  agreement 
is  come  to  between  the  mortgagor  and  mortgagees. 


The  Master  of  the  Rolls. 

Mar.  18.  In  February^  1841,  Mrs.  Lochwood  entered  into  pos- 

session of  the  property  included  in  the  mortgage,  the 
interest  then  in  arrear  amounting  to  96/.,  which,  in  my 
opinion,  as  I  expressed  at  the  time  of  the  hearing, 
makes  it  impossible  for  the  account  against  her  estate 
to  be  taken  with  annual  rests.  There  will  be  the 
common  account  against  a  mortgagee  in  possession  and 
nothing  more. 

(a)  3  Beav.  136. 
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HARVEY  t;.  HARVEY.  ^    ^^ 

May  28. 

THE  testator  was  tenant  from  year  to  year  of  the  A  farmer  be- 
,    .      ,.         ...       mi       .  queathed  *•  th« 

farm  mentioned  in  bis  will,     ine  tenancy  com-  whole  of  the 

menced  on  the  6th  of  April  in  the  first  year  of  the  consumable 

*  "^  and  other  pro- 

tenancy,  and  it  was  liable  to  be  determined  on  the  6th  visions,  farm- 

oi  April  in  each  year,  subject  to  due  notice  being  given.  JJ^pteferminff 

implements, 

By  his  will,  dated  in  1861,  the  testator  bequeathed  as  fll^^teifant*^ 

follows:—  right"  in  or 

upon  his 

"  I  bequeath  the  right  of  occupation  of  and  all  my  Jnd"^"^'^^" 

interest  in  my  farm  at  Brauncewell  and  Dunsby,  now  his  death  to 

held  by  me  under  the  Marquis  of  Bristol,  to  my  son  c^ry^on  the 

Thomas  Harvey.     And  I  declare  that  such  right  of  ^^^^  "  un^H 

1.        1   .  .       t  . ,  /.  ,    ,V  the  6th  of 

occupation  of  and  interest  in  the  said  farm  shall  com-  jprii  next 

mence  as  and  from  the  6th  day  of  April  next  subsequent  ""^/^Jjue."*  to 

•'  *^  •'or  following 

to  or  following  the  time  of  my  decease.     I  bequeath  my  the  time  of  his 

household  furniture  and  effects,  and  the  whole  of  the  fftg^that  day. 

consumable  and   other   provisions,  farming  stock  and  to  transfer**  the 
/w  /•        •         •       1  •  1  consumable 

^4Pc/«,  farming  implements,  growing  crops  and  tenant  and  other  pro- 
right  which  shall  be  in  and  upon  my  dwelling-house  visions,  farm- 
and  farm  at  Brauncewell  and  Dunshy  aforesaid  at  the  effects,"  &c. 

time   of  my  death   to  John  Harvey,  Richard  Sutton  I?'*'*  "P*"?  ^^* 
^  ^'  house  and 

Harvey  and  George  Mortin  [his  executors]  upon  trust  farm  to  his 

to  carry  on  my  farming  and  grazing  business,  and,  for  cUu-ed  that  his 

that  purpose,  to  continue  tenants  of  the  said  farm  at  trustees  were 

Brauncewell  and  Bunsby,  and  employ  my  live  and  dead  "farming 

agricultural  stock  and  such  part  of  my  personal  estate  'J?*^*^  *"** 

as  in  the  ordinary 
course  of  ma- 
nagement of  the  farm,  and  that  the  money  produced  thereby  should  fall  into  hit 
residue.  The  testator  died  about  four  o'clock  on  the  5th  April,  at  which  time  there 
was  on  the  farm,  besides  the  ordinary  farming  stock,  a  large  quantity  of  corn  and  wool 
of  the  last  year 'a  produce,  and  an  excess  of  fat  sheep  and  stock  of  the  value  of  3,3141. 
Beldf  that  these  passed  to  the  son. 
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1863.  as  they  shall  think  fit,  until  the^6th  day  of  April  next 
subsequent  to  or  following  the  time  of  my  decease ;  and 
upon  further  trust,  immediately  after  the  said  6th  day 
of  April  next  subsequent  to  or  following  the  time  of  my 
decease,  to  transfer  the  household  furniture  and  effects, 
consumable  and  other  provisions,  farming  stock  and 
effects,  farming  implements,  growing  crops  and  tenant 
right,  which  shall  be  then  in  and  upon  the  said  dwelling- 
house  and  farm  at  Brauncewell  and  Dunsby  aforesaid, 
to  my  son  Thomas  Harvey  for  his  own  absolute  benefit. 

*^  I  declare  that  the  trustees  or  trustee,  for  the  time 
being  of  my  will,  shall  not  sell  and  dispose  of  or  other- 
wise convert  into  money  the  live  and  dead  farming  stock 
and  effects,  which  shall  be  in  and  upon  the  said  farm  at 
Brauncewell  and  Dunsby  now  occupied  by  me,  except 
nevertheless  such  part  or  parts  thereof  as  it  may  be 
usual  or  desirable,  from  time  to  time,  to  sell  or  dispose  of 
in  the  ordinary  course  of  management  of  my  farming 
and  grazing  business.  And  I  declare  that  the  money 
to  be  produced  from  such  sale  or  sales  shall  go  along 
with  and  be  considered  as  forming  a  part  of  ray  residuary 
personal  estate.  I  dii^ct  that  a  valuation  of  the  house* 
hold  furniture  and  effects,  consumable  and  other  pro- 
visions, farming  stock  and  effects,  farming  implements, 
growing  crops  and  tenant  right  hereinbefore  directed  to 
be  transferred  to  my  son  Thomas  Harvey  as  aforesaid 
shall,  on  the  same  being  so  transferred  to  him,  be  made." 

The  testator  then  proceeded  to  state,  that  if  the 
amount  of  the  valuation  should  be  less  than  6,000/. 
then  he  bequeathed  to  his  son  Thomas  Harvey,  in  ad- 
dition, such  a  sum  of  money  as,  with  the  said  valuation, 
would  make  6,000/. 

The  testator  died  about  four  o'clock  in  the  afternoon 

of 
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of  the  6th  of  April,  1862.  At  the  time  of  bis  death,  1863. 
there  remained  upon  the  farm,  besides  the  growing  crops 
and  the  ordinary  farming  stock,  about  264  quarters 
of  wheat  and  thirty  quarters  of  barley,  the  produce  of 
the  preceding  year  and  then  unthrasbed,  about  471  tods 
of  wool ;  and,  besides  such  sheep,  horses  and  beasts  as 
it  was  then  usual  to  keep  in  the  ordinary  course  of 
management  of  the  farm,  there  were  338  fat  sheep,  two 
cart  horses  and  a  mare  and  twenty-six  beasts,  which 
were  in  excess  of  the  live  stock  which  the  farm  could, 
at  the  testator*s  death,  profitably  carry,  and  which  were 
then,  in  the  ordinary  course  of  management  thereof, 
properly  for  sale  and  not  for  use  upon  the  farm.  Sixty- 
two  of  the  fat  sheep  had  been  clipped  and  ordered 
to  market  by  the  testator  before  his  death,  and  the 
testator  having  died  very  suddenly,  such  lot  was  ac- 
cordingly taken  away  by  the  salesman  on  the  7th  April, 
1863.  The  value  of  all  these  amounted  together  to 
3,314/. 

The  Plaintiff  Th^moi  Harveif  took  possession  of  the 
farm  on  the  6th  of  April,  1862,  and  the  question  was, 
whether  this  stock  of  unthrashed  corn  and  the  wool  and 
fat  sheep,  &c«  belonged  to  the  Plaintiff  Thomat  Harvey, 
as  part  of  the  property  directed  to  be  transferred  to  him 
on  the  6th  day  of  Aprils  1862^  or  was  to  be  considered 
as  part  of  the  general  personal  estate  of  (he  testator. 

Mr.  Baggallay  and  Mr.  Bristowe^  for  the  Plaintiff 
Thomas  Harvey,  cited  Vaisey  v.  Heynolds  (a);  Sieward 
V.  Cotton  {b)  i  Brooksbanh  v.  Weutwortk  (c). 

Mr.  Hothouse  and  Mr.  Bathurst,  contri,  cited  Cok 

V.  Fitzgerald  (d). 

The 

(a)  5  Run.  12.  (c)  3  Atk.  63. 

(b)  5  Ru$i.  17,  n.  (i)  3  Ruu.  801. 
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ne  Master  of  the  Rolls. 

The  testator  never  anticipated  that  his  death  would 
occur  on  such  an  inopportune  moment  as  to  leave  to 
his  trustees  about  nine  hours  only  for  the  performance 
of  the  trusts  which  they  had  to  perform  previous  to  the 
6th  of  April. 

The  testator  directs  his  farm  to  be  carried  on  "  until 
the  6th  day  of  April  next  subsequent  to  or  follow- 
ing the  time  of  his  death/'  he  must,  as  in  ordinary 
parlance^  be  taken  to  mean  that  particular  day  which 
first  happened  after  his  decease.  He  died  about  four 
o*clock  on  the  5th  of  April,  and  it  was  obviously 
impossible  for  the  trustees  to  perform  the  trust  in  the 
intervening  time. 

The  important  question  arises  on  the  direction  to 
transfer  to  the  Plaintiff  on  the  6th  of  April  *'  the  house- 
hold furniture  and  effectSy  consumable  and  other  pro- 
visions,  farming  stock  and  effects,  farming  implements, 
growing  crops  and  tenant  right"  in  and  upon  his 
dwelling-house  and  farm.  This  is  clumsily  expressed, 
for  his  tenant  right  could  not  be  **  in  and  upon  the 
dwelling-house  and  farm."  It  is  to  be  observed,  that 
the  words  **  farming  stock  and  effects"  are  used  in  two 
other  places.  He  at  first  gives  his  **  farming  stock  and 
effects/*  &c.  to  his  trustees  to  carry  on  his  business. 
He,  in  a  subsequent  part,  declares,  that  they  are  not  to 
sell  **  the  farming  stock  and  effects,"  except  as  may 
be  usual  or  desirable  in  the  ordinary  course  of  manage- 
ment of  his  farm.  Is  it  possible  to  say  these  words 
**  farming  stock  and  effects  upon  the  farm*'  do  not 
carry  the  corn,  wool  and  sheep  ready  for  sale  to  the 
trustees.  The  clear  intention  of  the  testator  was,  that 
they  should  pass  to  his  executors,  and  if  proper  be  sold 

by 
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by  them.  If  the  testator  had  died  a  month  sooneri  they 
woald  clearly  have  taken  these  articles  under  the  previous 
bequest  to  them,  and  on  the  6th  of  April  they  would 
have  left  on  the  farm  only  such  portions  of  them  as  were 
proper  and  necessary  to  carry  on  the  farming  business. 

The  rule  is  distinct,  that  unless  there  is  some  very 
strong  indication  to  the  contrary,  on  the  face  of  the  will, 
the  same  words  must  mean  the  same  thing  in  every 
part  of  the  same  will  in  which  they  are  used.  If,  there- 
fore, these  words  would  carry  the  corn,  the  wool,  the  fat 
sheep  and  the  beasts  to  the  trustees,  how  can  I  say 
that,  in  the  direction  to  the  trustees  to  transfer  the  same 
things  to  Thomas  Harvey^  they  mean  something  more 
limited  and  restricted.  This  is  a  construction  which 
this  Court  cannot  admit  If  the  words  are  to  be 
restricted  in  the  manner  the  Defendant  insists,  then 
the  same  restricted  meaning  must  be  given  them  in 
the  next  sentence,  and  none  of  these  are  to  be  sold 
by  the  trustees.  It  is  possible  that  the  wool  would  not 
be  included  in  the  words  "  live  or  dead  farming  stock,** 
but  I  have  no  doubt  it  comes  under  the  word  "  effects.** 

I  have  no  doubt  that  the  singular  and  unforseen 
period  of  the  death  of  the  testator  has  defeated  what  he 
expected  would  be  the  result  of  his  will ;  but  I  think 
the  Plaintiff*  is  entitled  to  the  corn,  wool,  sheep  and 
beasts. 
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Dec  12,  15. 

1863.  PRICE  V.  SALUSBURY. 

Jan.  13. 
Practice  aa  to    HpHIS  was  a  bill  for  specific  perrormancey  under  the 
bill  to  be  following  circumstances : — 

replication.  The  Defendant,  Sir  Charles  •/.  Salushury^  was,  in 

Specific  per-  2859^  possessed  of  considerable  property,  consisting  of 

contract  partly  between  twenty  and  thirty  different  holdings,  besides 

ttfoueb  posses-  ™^"y  cottages  and  some  chief  rents,  in  the  parishes  of 

sion  bad  been   BishtoUj  Llanmartin,  Llandevaud  and  Llandewi,  all  in 

paid" refused"    ^^^  county  of  Monmouth,     Much  of  this  was  held  under 

on  tbe  ground  the  diocese  o( Idandaff,  partly  on  leases  for  years,  which 

tbat  it  would  ,,         .      .     ^^^^   \      "^  ,  ,  /    ,. 

be  violating      would  expire  in  1866,  and  partly  on  leases  for  lives,  and 

^''uti'n^tht  ^^®  ^^^^  ^^^^^  '^"^  ^^^  freehold  held  by  the  Defendant 
exercise  of  the  in  fee  simple.  There  had  been,  before  1859  and  in  the 
specifi^c  per-'"  early  part  of  that  year,  much  negotiation  and  talk 
formance;  between  the  Defendant  and  Plaintiff  respecting  these 
written  agree-  lands,  and  a  proposal  was  made  to  the  Plaintiff  by  the 

ment  cannot     Defendant,  more  than  once,  to  take  them  all  at  a  fixed 

be  varied  by  '     ,     , 

parol;  and       rent  to  be  paid  in  advance.     Ultimately,  in  June,  1859, 

wben  a  parol*  *^  agreement  was  come  to,  which  was  as  follows : — 

K't'to  bi'  "  ^^  i^  remembered,  that  Sir  Charles  John  Sulusbury, 

enforced,  on  Baronet,  hereby  agrees  to  let,   and    William  Price, 

part  perform-  Yeoman,  to  take,  all  and  every  the  leasehold  farms, 

ance,  it  must  farm-houses,  lands,  hereditaments  and  premises,  held  by 

plainly  and  him 

distinctly, 

wbat  the  terms  of  tbe  agreement  are,  and  tbat  tbe  acts  of  part  performance  done  are 

referable  to  that  agreement  alone. 

Possession  given  and  payment  of  rent  under  one  agreement  cannot  be  considered 
as  a  part  performance  of  that  agreement  as  substantially  varied  subsequently. 

A  written  and  signed  agreement  for  a  lease  from  the  Defendant  to  the  Plaintiff  was 
entered  into  in  June,  and  possession  was  given  and  rent  paid.  Afterwards,  it  was  dis- 
covered that  there  were  etrors  as  to  the  nature  of  the  tenures  and  rentals  of  the  pro- 
perty, and  in  December,  a  fresh  written  and  siened  agreement  was  entered  into.  This 
was  afterwards  again  varied  by  parol.  A  bill  by  the  tenant  for  specific  performance 
of  the  varied  agreement  was  dismissed  by  the  Master  of  tbe  Rolls,  and  on  appeal,  the 
Lords  Justices  disagreeing,  the  decree  was  affirmed. 


CASES  IN  CHANCERY.  447 

him,  the  said  Sir  Charles  John  Salmhury^  ander  the  1862. 
Lord  Bishop  of  the  diocese  of  Llandaff,  situate  in  the 
respective  parishes  of  Bishton,  Uanmartinp  Llandevaud 
and  Llandewi,  in  the  county  of  Monmouih,  and  the 
rights,  easements  and  appurtenances  therewith  held, 
used  or  enjoyed,  for  and  during  all  the  rest,  residue  and 
remainders  now  to  come  and  unexpired  of  and  in  the 
several  term  and  terms  of  years  in  the  same  several  and 
respective  premises,  from  the  25th  day  of  December, 
now  next  ensuing,  at  the  yearly  rent  of  739/.  \9s,  9d., 
clear  of  all  existing  and  future  taxes,  rates  and  outgoings 
(except  property  tax),  and  to  be  payable  by  yearly  pay* 
merits  on  the  28th  day  of  December  in  every  yean 
William  Price  to  pay  to  Sir  Charles  John  Salusburif 
one  whole  year's  rent,  in  advance,  on  the  25th  day  of 
December  next,  for  which  Sir  Charles  John  Salusbury 
agrees  to  allow  him  interest  thereon  at  the  rate  of  5^ 
per  cent,  per  annum.  And  William  Price  is  to  be 
entitled  to  the  full  benefit  and  advantage  of  him  Sir 
Charles  John  Salusbury  of  and  in  all  and  every  the 
leases  of  the  said  premises  so  granted  to  Sir  Charles 
John  Salusbury  by  the  Lord  Bishop  of  the  diocese  of 
Llandaff  as  aforesaid.  And  Sir  Charles  John  Salusbury 
hereby  further  agrees  to  execute  proper  assignments  of 
such  leases  to  him,  William  Price,  when  required  so  to 
do.  Provided  that  if  William  Price  shall  fail  to  pay  to 
Sir  Charles  John  Salusbury  the  said  whole  year's  rent 
in  advance,  as  aforesaid,  the  assignment  of  the  premises 
shall  be  forfeited.  As  witness  the  hands  of  the  said 
parties  this  23rd  day  of  June,  1859." 

The  amount  of  739Z.  19^.  9d.  was  arrived  at  by 
referring  to  a  list  of  the  tenants'  names,  with  the  sums 
they  paid  set  opposite  to  their  names,  amounting  in  the 
whole  to  639/.  195.  9d.,  with  an  addition  of  lOOL  per 
annum.     Immediately  after  the  agreement  had   been 

executed, 
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1862.  executed,  the  Defendant  signed  printed  notices  on  the 
tenants  to  quit  on  the  25th  December,  18.59,  and  then 
he  gave  them  to  the  Plaintiff  to  deliver  to  the  tenants, 
Salusbdrt.  which  he  accordingly  did.  In  this  way,  notices  to  quit 
were  signed  by  the  Defendant  and  delivered  to  all  the 
tenants  under  him,  except  to  the  Plaintiff  himself. 
On  serving  the  notices,  the  Plaintiff  discovered,  from  the 
inquiries  he  made  from  the  tenants,  that  the  list  above 
referred  to  was  imperfect.  In  one  case,  the  sum  set 
against  the  name  was  16Z.  instead  of  53/.,  as  it  ought  to 
have  been,  and  in  three  other  cases,  the  figures  were  not 
inserted  at  all,  but  blanks  were  left  in  the  list  opposite 
their  names,  which  ought  to  have  been  filled  with  the 
sums  of  5/.,  25/.,  and  4Z. ;  these  added  to  the  37/.,  the 
deficiency  already  mentioned,  amounted  altogether  to 
71/.,  which,  if  added  to  the  639/.  19«.  9^.,  would  make 
the  total  rental  received  by  the  Defendant  amount  to 
the  sum  of  7 10/.  I9s.9d. 

The  Plaintiff  said,  that  this  error  being  discovered 
early  in  December,  1859,  be  went  through  the  list  with 
the  Defendant,  and  made  up  the  amount  of  the  rent 
previously  paid  to  be  the  sum  of  710/.  19«.  9r/.  already 
mentioned,  to  which  the  100/.,  agreed  upon  as  the 
addition  to  be  paid  by  the  Plaintiff,  being  added,  made 
up  the  810/.  19«.  9d,,  which  sum  was  paid  by  the 
Plaintiff  to  the  Defendant,  who  gave  him  a  receipt  for 
that  amount  on  the  9th  of  December ,  1859,  as  follows: — 

"  December  9th,  1859. 
"  Received  of  Mr.  Price  his  rent,  in  advance,  for  the 
year  1860,  of  the  leasehold  property  in  difierent  parishes. 

''  810/.  Ids.  9d.  ''  Charles  Salusburyr 

By  his  inquiries  from  the  tenants,  the  Plaintiff  also 
discovered,  between  June  and  December,  that  a  portion 

of 
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of  their  holdings  were  held  by  the  Defendant  for  lives,  1862. 
under  the  see  of  Llandaff^  and  also  that  of  a  portion  of 
the  land  in  the  parish  of  Bishton,  held  by  some  of  them 
at  a  rental  of  about  17/.,  the  Defendant  was  seised  in 
fee  simple.  He  also  discovered  that  the  boundaries 
were  confused  and  difficult  to  be  distinguished.  Having 
ascertained  these  facts,  the  Plaintiff,  on  the  26th  De- 
cember, called  on  the  Defendant,  and  obtained  from  him 
his  consent  to  sign  a  memorandum  modifying  the  first 
agreement.  Accordingly,  the  Plaintiff  went  away,  caused 
such  memorandum  to  be  prepared,  and  brought  it  back 
to  the  Defendant  who  signed  it.  Tjiis  second  document 
was  in  these  words  :— 

**  26  December,  1859. 
"  This  is  to  certify,  that  the  lifehold  property  in  the 
different  parishes,  and  the  freehold  property  in  the  parish 
of  Bishton,  belonging  to  me  is  to  be  held  by  William 
Price,  at  the  same  rent,  per  acre  per  year,  in  proportion 
of  the  present  rental  of  the  whole,  after  the  term  of 
years  lease  is  expired  until  the  longest  liver  that  is  in 
the  life  lease  is  expired." 

On  the  same  day,  the  Defendant  signed  an  authority 
for  the  Plaintiff  to  take  possession,  which  he  did,  except 
as  regarded  two  or  three  small  holdings. 

But  these  two  papers  and  the  revised  list  of  the 
tenants  and  the  amount  opposite  their  names  did  not 
constitute  the  agreement  sought  to  be  enforced;  for 
the  second  list,  containing  the  tenants'  names  and  the 
rents  paid  by  them,  was  also  inaccurate.  The  Plaintiff 
said,  that,  by  mistake,  it  did  not  include  two  rents  of 
IIZ.  and  10/.  16«.  for  two  pieces  of  land,  containing 
together  a  little  more  than  twenty  acres,  held  by  the 
Plaintiff  himself,  at  separate  rents  from  his  farm,  of 
which  the  Defendant  was  seised  in  fee,  and  which  were 

VOL.  xxxii. — III.  G  G  situated 
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1862.  situated  at  Bishton.  The  Plaintiff  alleged,  that  on  the 
26th  of  December t  1859,  the  Defendant  agreed  that  the 
Plaintiff  should  have  a  lease  of  these  two  pieces  of  free* 
hold,  at  the  same  rent  per  acre  as  the  average  rent  per 
acre  agreed  to  be  paid  for  the  lands  for  which  the  rent 
of  810/.  \9s.  9d.  had  been  agreed  to  be  paid  ;  but  this 
was  not  8peci6ed  in  the  memorandum  of  the  26th  De- 
cember, 1859.  The  Plaintiff,  however,  stated  and  gave 
evidence,  to  the  effect,  that  they  were  intended  to  be  so 
included  by  the  words  of  the  second  memorandum. 

The  bill  in  the  penultimate  paragraph  stated  the  re- 
sult of  the  agreement  in  these  terms  : — 

"  34,  The  final  agreement  made  between  the  Plaintiff 
and  the  Defendant,  as  hereinbefore  appears,  is  to  the 
effect,  that  the  Defendant  should  assign  to  Plaintiff  all 
the  Defendant's  estate  and  interest  in  the  said  lands  and 
hereditaments  now  holden  by  the  Defendant  of  the 
Bishop  of  Llandaff  for  lives  and  for  years,  and  also  to 
grant  to  the  Plaintiff  a  lease  of  the  said  freehold  lands 
in  Sishton,  belonging  to  the  Defendant  in  fee,  for  the 
lives  of  the  said  Edward  Banks,  Caroline  Alston  and 
Mary  Phillips,  and  the  longest  liver  of  them.  The  rent 
for  the  whole  property  taken  by  the  Plaintiff  to  be 
8102.  I9s.  9d,  per  annum,  and  an  added  sum  of  172.  or 
thereabouts  for  the  said  freehold  lands  in  Bishton,  which 
were  to  be  taken  at  an  acreage  rent  as  aforesaid,  free 
from  all  deductions,  except  in  respect  of  property 
tax,  during  the  residue  of  the  said  term  of  twenty-one 
years,  and  an  apportioned  part  of  such  rent  to  be  paid 
for  the  said  lifehold  and  freehold  lands  after  the  expira- 
tion of  the  said  term  of  twenty-one  years>  such  appor* 
tioned  rent  being  calculated  at  the  same  average  rent 
per  acre  as  the  Plaintiff  is  to  pay  for  the  whole  of  the 
said  land,  during  the  whole  of  the  residue  of  the  term  of 
twenty-one  years,  as  aforesaid.   The  Defendant  appears 

to 
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to  dispute  the  facta  of  some  parta  of  the  Defendant's        1862. 

freehold  lands  being  included  in  the  said  lease,  and  if  it 

shall  appear  that  the  Defendant  has  any  freehold  lands 

not  so  included  therein,  the  Plaintiff,  of  course,  does  not    Salotbort. 

claim  them/' 

This  paragraph,  as  originally  framed,  did  not  state 
the  agreement  in  the  form  in  which  it  at  present  appeared, 
either  in  the  original  bill,  or  indeed  in  the  bill  as  it  stood 
after  it  had  been  once  amended.  It  was  not  until  after 
the  bill  had  been  a  second  time  amended,  that  it  assumed 
its  present  shape.  This  second  amendment  introduced 
the  passage  in  italics,  and  it  took  place  under  peculiar 
circumstances.  It  had  been  permitted  by  the  Court, 
after  replication  filed,  while  the  evidence  on  which  each 
side  intended  to  rely  was  known  to  that  side,  but  was 
unknown  to  the  other  side.  It  had  been  permitted,  not- 
withstanding the  earnest  opposition  of  the  Defendant, 
who  contended  that,  in  fact,  the  proposed  amendments 
would  introduce  a  new  case. 

Another  difficulty,  as  pointed  out  by  the  Court,  was, 
that  if  the  memorandum  of  December^  1859,  had  the 
effect  attributed  to  it  by  the  Plaintiff  in  his  evidence,  it 
must  include  the  whole  of  the  Defendant's  lifehold  pro- 
perty in  the  different  parishes,  and  the  whole  of  his 
freehold  property  in  the  parish  of  Bishton  belonging  to 
the  Defendant.  But  the  Plaintiff  shewed,  that  he 
held  a  piece  of  wood  of  the  Defendant  which  was  not 
intended  to  be  included,  and  it  also  appeared  that  there 
were  some  smaller  portions  of  freehold  land  in  Bishton 
belonging  to  the  Defendant  which  were  not  included  in 
the  agreement  sought  to  be  enforced  by  this  bill. 

• 
The  passage  in  the  Plaintiff's  bill  relating  to  this 
G  G  2  matter, 
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1862.       matter,  and  which  was  introduced  upon  the  last  amend- 
ment, was  as  follows  : — 

''The  rents  contained  in  the  said  list  are  correct, 
except  that  the  rent  paid  by  the  Plaintiff,  by  mistake, 
did  not  include  two  rents  of  11/.  and  10/.  16b,  for  two 
pieces  of  land,  one  called  Jones*  Meadow^  containing 
7a.  2r.  17p.  or  thereabouts,  and  the  other  a  piece  of 
common  land  containing  12a.  3r.  12p.  or  thereabouts, 
which  were  held  by  the  Plaintiff  of  the  Defendant  at 
separate  rents  from  his  farm.  Both  these  pieces  of  land 
are  in  the  parish  of  Bishton,  and  are  held  by  the  De- 
fendant in  fee  simple.  The  Plaintiff  also  held  a  piece 
of  wood  from  the  Defendant  at  2/.  a  year;  the  piece 
of  wood  is  in  the  parish  of  Llanwern,  but  was  not  in- 
cluded in  the  agreement,  the  subject  of  this  suit" 

The  cause  now  came  on  for  hearing. 

Mr.  Selwyn  and  Mr.  Jessel,  for  the  Plaintiff. 

Mr.  Baggallayhnd  Mr.  Whitbread,  for  the  Defendant. 

7%€  Marquis  of  Townshend  v.  Start  groom  {a) ;  Woollam 
V.  Hearn  (b) ;  Clowes  v.  Higginson  (c) ;  Sutherland  v. 
Brigg${d);  Mundy  v.  Jolliffe{e);  Ridgway  v.  Whar- 
ton (/) ;  29  Car.  2,  c.  3,  were  cited. 

Mr.  Selwyn  in  reply. 


The 
(c)  1  Ve$.  *  JB.  524.  (/)  6H.^L.  C«.  238. 


(a)  6  Vet.  328.  (d)  1  Hare,  26. 

(by  7  Vet.  24.  («)  6  Myl.  *  Cr,  167.* 


Jan.  13. 
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The  Master  of  the  Rolls.  si^^ 

This  is  a  bill  filed  for  the  specific  performance  of  an  v, 

agreement,  whereby  the  Defendant  agreed  to  let  to  the  SALusaoaT. 
PiaintiiF  certain  lands  on  certain  terms  and  conditions ; 
the  agreement  is  a  parol  one,  and  the  Plaintiff  seeks 
the  specific  performance  of  it,  on  the  ground  of  part 
performance.  The  first  duty  of  the  Plaintiff  is,  to 
establish  what  the  terms  of  the  agreement  were.  They 
do  not  appear  in  any  one  or  more  written  documents ; 
but  it  is  alleged  to  be  a  parol  agreement,  evidenced 
partly  by  two  documents  in  writing  and  partly  by  parol 
evidence,  and  which  agreement  has  been  part  performed, 
by  letting  the  Plaintiff  into  possession  of  the  property 
demised,  and  by  accepting  rent  from  him,  on  the  terms 
and  according  to  the  conditions  of  the  agreement.  This 
parol  agreement,  depending  on  two  documents,  the  de- 
ficiences  in  which  are  to  be  supplied  by  parol  testimony, 
has  been  found  so  embarrassing  to  the  pleader,  that  he 
has  thought  it  desirable  to  set  forth,  in  the  nature  of  a 
summing  up  of  his  previous  allegations  in  the  bill,  what 
the  agreement  is,  which  the  Plaintiff  seeks  to  enforce. 
He  has  done  this  in  the  penultimate  paragraph  of  this 
bill. — [His  Honor  stated  it  (see  anie,  p.  450).  He  then 
stated  the  circumstances  under  which  the  amendment, 
after  replication,  had  been  permitted.] 

I  find  it  so  difficult,  without  hearing  the  cause,  duly 
to  appreciate  the  result  and  effect  of  such  and  similar 
applications,  whether  they  be  to  amend  or  to  add  fresh 
evidence,  that  I  frequently  grant  such  applications,  re* 
serving  to  myself,  at  the  hearing,  the  consideration  of 
the  circumstances  under  which  the  application  was  made, 
and  how  it  may  bear  upon  the  opposite  party  at  the 
hearing,  and  then  to  consider  whether,  if  I  had  been,  at 
the  time  when  it  was  made,  in  possession  of  all  the  cir* 

cumstances 
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1863.  cumstances  which  the  hearing  of  the  cause  discloses,  I 
should  have  thought  it  right  to  grant  such  application, 
not,  in  any  case,  for  the  purpose  of  treating  the  Plain- 
tifr»  bill  as  if  such  amendment  had  not  been  made,  but 
for  the  purpose  of  considering,  when  the  whole  case  is 
before  me,  whether  the  amendment  has  been  introduced, 
not  in  order  to  correct  some  accidental  slip,  but  for  the 
purpose  of  fitting  and  adjusting  the  Plaintiff's  case  to 
evidence  subsequently  obtained,  and  which,  if  the  Plain- 
tiff's case  be  correct,  ought  to  have  been  within  his 
knowledge  when  he  filed  his  bill. 

This  appears  to  me  a  somewhat  striking  instance  of 
the  necessity  of  making  this  reservation,  for  the  amend* 
ment,  made  in  consequence  of  the  order  so  obtained, 
adds  a  fresh  term  to  the  agreement,  which  had  not  been 
previously  stated  in  the  bill,  but  which  was  required,  for 
the  purpose  of  making  the  evidence  and  the  peculiar 
situation  of  the  property  of  which  possession  had  been 
delivered  to  the  Plaintiff  consistent  with  the  terms  of 
the  alleged  agreement.  This  is  more  worthy  of  obser- 
vation, because  it  must  be  admitted  to  be  a  circumstance 
extremely  unusual,  that  a  Plaintiff,  who  comes  to  enforce 
the  specific  performance  of  an  agreement,  should  not  be 
able  accurately  to  state,  in  his  instructions  for  the  ori- 
ginal bill  first  filed,  exactly  what  that  agreement  is,  in 
all  its  details,  the  specific  performance  of  which  he  seeks 
to  enforce. 

It  is  obvious,  looking  at  this  bill  and  the  various 
amendments  added  to  it,  that  the  pleader,  who  prepared 
it,  must  have  felt  extremely  embarrassed  as  to  the  mode 
in  which  he  should  state  the  agreement,  so  as  to  make  it 
consistent  with  all  the  various  ramifications  of  evidence, 
depending  partly  on  writ^ten  documents  and  partly  on  oral 
testimony,  and  complicated  with  the  peculiar  nature  of 

the 
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the  property,  consisting  of  leasehold,  lifehold  and  fee  1863. 
simple  all  intermingled  with  ^ach  other.  This  uncer- 
tainty is  unfavorable  to  the  Plaintiff's  case,  which  re* 
quires  that  there  should  be  no  doubt  or  uncertainty 
about  the  terms  of  the  agreement  which  he  seeks  to 
enforce,  which  ought  to  be  distinct  in  his  mind  and 
memory  when  he  gives  his  instructions,  and  which  he  is 
not  at  liberty  afterwards  to  modify  and  qualify,  to  suit 
the  arising  difficulties  of  the  case.  I  felt  this  very 
strongly  at  the  close  of  the  opening  and  the  reading  of 
the  written  evidence  in  support  of  the  Plaintiff's  case. 

At  the  same  time,  I  am  bound  to  state,  on  the  other 
side,  that  the  viva  voce  testimony  of  the  Plaintiff,  who 
has  been  cross-examined  in  Court  by  the  Defendant,  has 
gone  a  great  way  to  remove  the  difficulties  from  his 
case,  and  to  supply  deficiences  in  it,  which  were,  as  I 
thought,  previously  existing  and  all  but  insuperable. 
He  has  convinced  me  that  a  definite  agreement  was 
originally  entered  into  between  the  Plaintiff  and  De- 
fendant, and  modified  and  added  to  by  a  further  agree- 
ment come  to  between  the  same  parties. 

To  explain  my  decision  I  must  refer  to  the  outlines  of 
the  facts  established  in  this  case.  [His  Honor  stated 
the  first  agreement  and  the  subsequent  discovery  of  the 
inaccuracies.] 

If  the  Plaintiff  had  come  for  the  specific  performance 
of  the  agreement  of  the  23rd  of  June,  1859,  simply,  or 
even  with  the  variation  produced  by  the  altered  list,  as 
the  consideration  of  which  the  receipt  of  the  9th  of 
December f  1869,  was  given,  it  would  have  been  very 
difficult  for  the  Defendant  to  have  resisted  his  demand ; 
but  much  more  took  place  before  the  terms  of  the  agree- 
ment, as  the  Plaintiff  seeks  to  enforce  it,  were  settled* 

The 
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The  imperfection  of  the  statement  of  the  amount  of  rent 
paid  by  the  Defendant's  tenants  was  not  the  only  thing 
discovered  in  the  interval  between  Juiie  and  December 
by  the  Plaintiff.  [His  Honor  stated  the  other  errors  in 
the  second  document  of  the  26th  of  December ,  1859. 
See  ante^  p.  449.] 

If  these  two  papers,  together  with  the  revised  list  of 
the  tenants  and  the  amount  opposite  to  their  names, 
had  constituted  the  agreement  sought  to  be  enforced,  or 
had  contained  all  the  terms  of  the  agreement,  stating 
all  and  omitting  none,  although  the  difficulty  in  the 
way  of  the  Plaintiff  would  then  have  been  considerable 
(increasing  as  it  does  every  step),  still,  even  then,  the 
Defendant  might  have  found  it  difficult  to  resist  a  decree 
for  specific  performance.  But  these  documents,  so 
modified,  neither  constitute  the  whole  agreement,  nor 
do  they  contain  all  the  terms  and  conditions  of  the 
agreement,  the  specific  performance  of  which  the  Plain- 
tiff seeks  to  enforce. 

The  second  list,  containing  the  tenants'  names  and  the 
rents  paid  by  them,  was  also  inaccurate.  The  Plaintiff 
says,  that,  by  mistake,  it  did  not  include  two  rents  of 
11/.  and  10/.  16s.  for  two  pieces  of  -  land  containing 
together  a  little  more  than  twenty  acres,  held  by  the 
Plaintiff  himself  at  separate  rents  from  his  farm,  of 
which  the  Defendant  was  seised  in  fee,  and  which  were 
situated  at  Bishton.  The  Plaintiff  however  stated,  and 
gave  evidence  to  the  effect,  that  they  were  intended  to 
be  included  by  the  words  of  the  second  memorandum. 
The  Plaintiff  alleges,  that  on  the  26th  o(  December,  1859, 
the  Defendant  agreed  that  the  Plaintiff  should  have  a 
lease  of  these  two  pieces  of  freehold  at  the  same  rent  per 
acre,  as  the  average  rent  per  acre  agreed  to  be  paid  for 
the  lands  for  which  the  rent  of  810/  19s.  9(/.  had  been 

agreed 
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agreed  to  be  paid;  but  this  was  not  specified  ia  the        1863. 

memorandum  of  the  26th  December^  1869.  v-^v^^^ 

Pbicb 

However  it  is  to  be  observed,  that  this  allegation,  now  Salubbubt. 
made  by  the  Plaintiff,  was  not  made  as  his  original  bill, 
and  even  after  it  had  been  corrected  by  his  first  amend- 
ments, the  allegation  respecting  it  was,  as  now  averred, 
incomplete,  and  it  was  only  made  perfect  by  the  second 
amendment,  made  under  the  circumstances  already  men* 
tioned.  This  is  not,  as  in  some  cases  it  might  be  reason- 
ably considered  to  be,  a  mere  technicality  arising  from  a 
slip  of  the  pleader ;  it  is  obviously  substance,  and  the 
whole  case  and  evidence  satisfy  me,  that  the  averment 
of  agreement  has  been  necessarily  and  unavoidably 
altered,  to  meet  the  exigencies  of  the  case  as  they  arose 
from  time  to  time. 

But  the  difficulty  does  not  cease  here.  Even  if  the 
memorandum  of  December ^  1869,  in  its  loose  and  general 
way,  could  be  construed  to  have  the  efiect  attributed  to 
it  by  the  Plaintiff  in  his  evidence,  then  the  meaning  of 
this  memorandum  must  be,  to  include  the  whole  of  the 
lifehold  property  in  the  different  parishes,  and  also  all 
the  freehold  property  in  the  parish  of  Bishton  belonging 
to  the  Defendant.  But  this  is  not  the  agreement,  the 
specific  performance  of  which  is  sought  by  this  suit;  for 
the  Plaintiff  says,  that  besides  the  two  pieces  of  land 
above  mentioned  (which  he  asserts  to  have  been  included 
in  the  agreement),  he  also  held  a  piece  of  wood  from  the 
Defendant  at  a  rent  of  21,  a  year  in  the  parish  of  Z2an- 
wern^  which  is  not  included  in  the  agreement,  and  which, 
as  the  Plaintiff  insists,  was  not  intended  to  be  included 
in  it.  And  besides  all  this,  it  further  appears  from  the 
evidence,  that  there  are  also  some  small  portions  of  free- 
hold land  in  Bishton  belonging  to  the  Defendant  which 
are  not  included  in  the  agreement,  as  that  agreement  is 

alleged 
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1 863.       alleged  and  as  it  is  sought  to  be  enforced  by  the  Plaintiff. 

It  is  obvious,  from  this  statement,  that  the  whole 
thing  is  too  vague  and  uncertain,  for  the  Court  to  be 
able  to  satisfy  itself  that  it  can  ascertain  what  the  real 
terms  of  agreement  were,  which,  if  ever,  were  finally 
settled  between  the  Plaintiff  and  the  Defendant; 
whether  it  be  that  which  the  Plaintiff  originally  alleged, 
or  that  which  the  parol  evidence  of  the  Plaintiff  alone 
now  supports.  The  pleader,  no  doubt,  has,  as  I  have 
«aid,  ultimately,  after  a  second  amendment,  with  great 
difficulty,  stated  a  parol  agreement,  which,  though  not 
that  originally  stated  by  the  Plaintiff,  and  which,  though 
not  that  proved  by  the  written  documents  which  are 
given  in  evidence,  is  attempted  to  be  supported  by  the 
evidence  of  the  Plaintiff.  Singularly  enough  this 
evidence  is  given  by  the  Defendant;  it  is  not  con- 
firmed by  anything  else,  and  it  is  now  relied  on,  on 
behalf  of  the  Plaintiff,  in  order  to  make  the  agreement 
alleged  consistent  with  the  delivery  of  possession  to  the 
Plaintiff  of  the  various  pieces  of  land  held  by  the  tenants 
whose  names  were  written  in  the  list  referred  to,  and 
which  possession  was  effected  by  the  notices  to  quit 
given  to  the  Plaintiff  and  delivered  by  him,  and  also,  at 
the  same  time,  to  make  it  consistent  with  the  amount  of 
rent  paid  by  the  Plaintiff  and  received  by  the  Defendant. 

It  is  complicated  and  intricate,  and  leaving  out  of 
consideration  altogether  the  denial  of  the  Defendant,  I 
have  endeavoured,  by  means  of  the  parol  evidence  of 
the  Plaintiff  and  by  taking  the  other  statements  as  they 
appear  in  the  list  of  tenants  and  the  evidence,  to  trace 
out  and  complete  the  agreement  as  the  Plaintiff  now 
alleges  it;  but  even  then  I  have  been  unable  to  do  so, 
unless  by  paring  off  from  one  list  and  adding  on  to 
another  list,  and  all  this  without  any  security  for  its 

accuracy, 
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accaracy,  beyond  the  mere  unsupported  oatli  of  the        1863. 

Plaintiflfy  and  all  this  in  the  teeth  of  a  denial  by  the 

Defendant  of  any  concluded  agreement  at  all.      In  fact, 

1  am  convinced  that  the  task  is  an  impracticable  one, 

and  that  if  the  Court  were  to  support  the  Plaintiff's 

case,  as  he  now  states  it,  it  would  be  violating  several  of 

the  most  important  rules  which  regulate  Courts  of  Equity 

in  the  exercise  of  its  jurisdiction  in  specific  perform* 

ance,  one  of  which  is,  that  if  this  is  to  be  considered  as 

a  written  agreement,  it  cannot  be  varied  by  parol ;  and 

that  if  this  be  a  parol  agreement  sought  to  be  enforced 

in  this  Court  on  the  ground  of  part  performance,  it 

must  be  shewn,  plainly  and  distinctly,  what  the  terms 

of  the  agreement  are  which  has  been  part  performed, 

and  that  the  acts  of  part  performance  are  referable  to 

that  agreement  alone ;  which,  in  my  opinion,  has  not 

been  done. 

My  impression  on  this  subject  was  so  strong,  at  the 
bearing  of  the  case,  that  I  was  at  first  in  doubt,  whether 
I  ought  to  have  called  on  the  Defendant  to  be  beard  in 
answer  to  it ;  but,  as  the  Defendant  proposed  to  examine 
the  Plaintiff,  I  thought  it  desirable  to  hear  the  account 
he  gave  of  the  matter,  and  his  evidence  given  in  Court 
went  so  far  to  support  his  case,  that  it  made  it  necessary 
for  me  to  go  into  the  matter  more  fully  and  minutely. 
It  appears  that  he  is  unable  to  write,  beyond  signing  his 
name  and  setting  down  figures,  and  that  he  reads  im« 
perfectly— only  sufficiently  well  to  distinguish  whose 
handwriting  it  is  if  it  be  familiar  to  him,  and  also  to  read 
figures.  He  is,  however,  a  very  acute  man,  and  gave 
bis  evidence  in  a  way  which  went,  so  far  as  it  was  pos- 
sible, to  support  the  case  he  had  made  by  his  bill ;  but 
the  most  careful  attention  to  that  evidence  satisfies  me, 
that  the  agreement  of  the  23rd  Junej  1859,  was  entered 
into  without  any  knowledge  of  the  real  circumstances 

connected 
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connected  with  the  property  proposed  to  be  demised. 
That  it  was  then  found  impracticable  to  act  on  this 
agreement,  and  that  afterwards,  although  some  patching 
of  the  original  agreement  was  resorted  to,  no  definite 
and  concluded  agreement  was  come  to,  suited  to  the 
peculiar  nature  of  the  tenures  of  the  land  demised  and 
to  the  possession  given  in  respect  of  the  notices  signed 
and  served  in  June^  1859. 

Even  if  such  an  agreement  could  be  spelt  out  of  the 
proceedings  and  evidence  of  the  parties,  I  am  still  of 
opinion  that  there  was  no  part  performance  of  it.  The 
acts  constituting  the  part  performance  must  have  re- 
ference to  the  agreement  sought  to  be  enforced ;  but 
the  possession  given,  in  this  case,  was  in  respect  of  the 
agreement  otJune,  1859,  and  under  notices  then  signed 
and  served,  not  in  respect  of  a  subsequent  and  newly 
altered  agreement.  The  evidence  of  the  Plaintiff  shews, 
that  the  agreement  on  which  he  now  relies  could  not 
have  been  entered  into  before  the  26th  of  December^ 
1 859.  The  first  payment  of  rent  is  before  the  agreement 
of  Junty  1859,  was  finally  moulded  into  the  form  the 
Plaintiff  now  contends  for,  which  was  not  till  the  26th 
of  December^  and  afler  that,  the  rent  paid  is  ambiguous, 
and  may  be  referable  as  much  to  one  as  the  other. 

The  evidence  of  the  Plaintiff  seems  to  me  to  amount 
to  this  : — ^The  agreement,  as  he  now  alleges  it,  is  what 
would,  if  the  Plaintiff  and  Defendant  had  each,  in  June, 
1859,  fully  understood  every  circumstance  connected 
with  the  holding  and  position  of  the  property  intended 
to  be  demised,  have  been  agreed  upon  between  them, 
and  the  additions  and  alterations  made  by  the  Plaintiff 
are  in  the  spirit  of  the  agreement  and  for  the  purpose  of 
giving  due  effect  to  it  and  to  the  possession  which  was 
delivered  to  the  Plaintiff  and  the  payment  made  by  him 

in 
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in  pursuance  of  it.  The  Plaintiff  was  certainly,  and  I  1863. 
believe  the  Defendant  also  was,  in  June^  1859,  ignorant 
of  what  the  tenures  were  of  all  the  property,  and 
how  they  were  intermingled.  At  this  time,  notices  were 
signed  and  served,  in  order  that  possession  might  be 
given  of  the  whole  property,  leasehold,  lifehold  and 
freehold,  except  that  held  by  the  Plaintiff.  This  is 
inconsistent  with  the  agreement  then  in  force.  After 
this,  in  order  to  make  the  agreement  fit  with  the 
possession  delivered,  first  one  term  is  added,  then 
another  change  is  made  or  attempted  by  the  Plaintiff 
to  be  made,  then  a  piece  is  omitted  or  attempted  to 
be  omitted  by  the  Plaintiff,  as  the  light  respecting  the 
property  gradually  dawned  upon  his  mind,  and  was  by 
him  communicated  to  the  Defendant.  The  evidence, 
however,  of  the  Plaintiff  shews,  that  the  Defendant, 
throughout  the  whole  matter,  knew  what  he  was  about ; 
and  I  cannot,  on  account  df  the  peculiar  and  qualified 
self-stultifying  plea  of  the  Defendant  (a),  concede  any- 
thing to  him  or  his  case  which  would  not  belong  to  a 
person  actively  and  intelligently  managing  his  own  pro- 
perty. 

I  think  that  the  Plaintiff's  bill  must  be  dismissed ; 
but  having  regard  to  the  circumstances  of  the  case,  and 
more  especially  to  the  evidence  given  by  the  Plaintiff 
viva  voce^  to  the  effect,  that  the  first  and  repeated  solici- 
tations to  the  Plaintiff  to  take  a  lease  of  the  property 
proceeded  from  the  Defendant,  in  the  first  instance, 
although  the  whole  matter  was  never  finally  completed^ 
I  do  not  think  fit  to  give  any  costs. 

(a)  Thii  referred  to  a  ttatt'     deficient  memory, 
ment  of'  the  Defendant  a»  to  hit 


Note. — On  appeal,  the  Lords  Justices  disagreed,  and  this  decree 
was  affirmed ;  but  an  appeal  to  the  House  of  Lords  is  pending. 
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J%  29. 

Where  the  so- 
licitor  of  a 
company 
writes  a  letter 
apparently  on 
behalf  of  the 
company,  he 
faaa  no  such 
property  in  it 
as  to  entitle 
him  to  prevent 
its  publica- 
tion, although 
he  swears  that 
it  was  written 
in  his  private 
capacity. 


HOWARD  V.  GUNN. 

TN  January,  1863,  the  Plaintifi;  the  Defendant  and 
■*"  others  were  concerned  in  getting  up  a  company, 
called  ''  The  City  of  London  and  General  Fire  and  Life 
Insurance  Company,  Limited,*'  The  Plaintiff  Howard 
acted  as  the  solicitor,  and  the  Defendant  Gunn  as  the 
manager. 

It  was  arranged  by  the  Defendant,  as  the  acting 
manager,  that  Mr.  Jamieson  of  Aberdeen  should  have 
1,000  shares  allotted  to  him  and  his  friends.  But  the 
Plaintiff,  on  the  12th  oi  February^  1863,  sent  a  letter  to 
Mr.  •/amte^oR,  by  which  he  appeared  to  negotiate  a  new 
arrangement,  and  it  was  in  the  following  terms  :*— 

'*  London,  12th  Feb.,  1863. 
*'  My  dear  Sir, — Being  at  the  offices  of  the  company 
to-day,  I  saw  your  letters  to  Mr.  Gunn;  and  in  reference 
to  your  inquiry  as  to  how  the  company  is  going  on,  I  am 
happy  to  inform  you  that  a  large  number  of  applications 
has  been  made,  and  that  the  directors  have  determined 
to  allot  only  to  those  persons,  whom  they  can  rely  upon 
will  hold  the  shares  for  the  purposes  of  investment,  and 
as  I  have  no  doubt  your  friends  are  persons  of  that 
class,  I  take  for  granted  you  will  not  object  to  guaran- 
tee for  them,  or  procure  for  them  a  guarantee,  not  to 
part  with  any  share  that  may  be  allotted  to  them  for 
a  period  of  three  months  from  the  day  of  allotment,  and 
for  that  purpose,  I  enclose  you  a  form  of  letter,  which 
you  will  be  good  enough  to  sign  (to  be  altered  by  you 
if  you  guarantee  for  the  whole,  or  to  be  left  intact  if 
signed  by  the  parties),  and  I  shall  be  obliged  to  you  if 

you 
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you  will  forward  the  same  to  me  by  the  return  of  post,  1863. 
as  the  allotment  is  intended  to  be  made  on  Monday 
next.  Referring  to  the  recent  interview  between  your- 
self and  Mr.  Ounn^  and  the  proposal  which  you  made^ 
at  the  time,  to  place  two  thousand  shares  or  upwards,  I 
need  scarcely  remind  you,  that  you  have  not  performed 
your  part  of  the  bargain,  and  that 'therefore  the  directors 
are  relieved  from  making  any  allotment  whatever  to 
you  or  your  friends.  You  may,  however,  rest  assured, 
that  the  directors  are  perfectly  ready  to  fulfil  their  part 
of  the  undertaking  to  the  utmost,  provided  you  give 
them  the  assurance  above  asked  for,  and  which  you 
will,  of  course,  remember  you  have  expressed  at  all 
times  your  readiness  to  do." 

On  the  following  day,  Mr.  Jamieson  sent  a  copy  of 
this  letter  to  the  Defendant,  with  a  letter,  saying  that  he 
did  not  know  in  what  capacity  the  Plaintiff  had  written 
to  him,  but  that  '^  it  did  not  appear  to  be  official."  He 
remonstrated  against  the  attempt  to  change  the  first 
arrangement  with  him,  and  insisted  on  the  directors 
fulfilling  their  engagement. 

Disputes  and  differences  ensued ;  Jamieson  took  hostile 
proceedings,  and  the  directors  returned  the  deposits  and 
wound  up  the  company.  Subsequently,  on  the  27th  of 
March,  1863,  Howard  gave  to  Gunn  a  written  gua- 
rantee, for  payment  of  600Z.  for  a  year's  salary,  and 
to  indemnify  him  against  all  costs,  &c.,  in  consider- 
ation of  GtmrCs  waiving  all  further  claims  against  the 
company. 

Gunn  had  recently  written  and  published  a  pamphlet, 
entitled  ''  Statement  relative  to  the  Difficulties  of  '  The 
City  of  London  and  General  Fire  and  Life  Insurance 

Company, 
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Company^  Limited^  addressed  to  the  Shareholders  by 
A,  H.  Gunn,  late  Manager  of  the  Company/*  This 
contained  a  copy  of  the  Plaintiff's  letter  of  the  12th 
of  February^  1863,  and  of  the  guarantee  of  the  27th  of 
March,  1863. 

The  Plaintiff  filed  this  bill  in  May,  1863,  to  restrain 
the  publication  of  these  two  documents.  In  his  affi- 
davit, he  said,  that  the  letter  in  question  had  been  written 
by  him  in  his  private  capacity  and  not  as  solicitor  of  the 
company,  and  that  he  had  never  parted  with  his  pro- 
perty therein.  That  the  pamphlet  contained  many  false 
and  garbled  statements  respecting  him  and  his  conduct. 

On  the  7th  of  May,  the  Plaintiff  obtained  an  ex  parte 
injunction,  restraining  the  publishing  and  selling  of  the 
letter  and  guarantee,  and  a  motion  was  now  made  to 
dissolve  the  injunction. 

The  Defendant  did  not  contradict  the  Plaintiff*s  state- 
ment, that  the  letter  had  been  written  in  his  private 
capacity ;  but  he  said  it  was  unknown  to  him  whether 
the  Plaintiff  had  ^'  any  authority  or  instructions"  to  write 
it.  The  Defendant  also  said,  that  his  conduct  and  cha- 
racter having  been  impugned,  he  considered  that  he 
ought  and  that  he  was  legally  entitled  to  publish  the 
pamphlet  and  documents  to  exculpate  himself. 

Mr.  Selwyn  and  Mr.  Locock  Webb,  for  the  Defendant, 
argued,  that  these  letters  were  written  by  the  Plaintiff 
merely  as  the  agent  and  on  behalf  of  the  company,  and 
that  the  Plaintiff  had  no  property  in  them.  But  that 
even  if  he  had,  still  the  Defendant  had  a  right  to  publish 
them  as  a  statement  to  the  shareholders  to  vindicate  his 

conduct 
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conddct  and  the  proceedings  of  the  company;  Pefeival       1863. 

V.  Pkipp${a).  ^^^^ 

HowAto 

V. 

Mr.  BaggaUay  and  Mr.  Inct  for  the  Plaintiff.  The  Q^y^^* 
writer  of  letters  has  a  poperty  therein  similar  to  a  copy-* 
right,  and  no  one  is  entitled  to  pablisb  them  against  hie 
wishes  or  without  his  consent;  Pope  n  Curl{b);  Oe^ 
▼.  Pritchard  (c).  Here,  the  letters  were  written  by  the 
Plaintiff  as  a  private  individoal,  and  not  in  his  capacity 
of  solicitor  to  the  company. 

The  Mastbb  of  the  Rolls. 

I  am  of  opinion  that  this  injonction  cannot  be  sas* 
tained.  I  accede  to  the  vjews  of  the  Plaintiff,  that  a 
person  has  a  property  in  letters  written  by  him,  and  that 
this  right  cannot  be  violated  by  the  person  who  receives 
ihcm ;  but  this,  however,  is  subject  to  m*ny  exeeptiontf 
and  qaaliiicatioDS. 

If  the  agent  or  servant  of  a  company  write  a  letter  ta 
ft  diareholder,  it  is  the  property  of  the  company,  and 
the  agent  or  servant  cannot  say  to  the  company,  ''yoU 
shall  not  prodaee  or  publieh  that  letter.*'  Many  instanceflf 
may  be  adduced  to  shew  that  a  letter  is  not  always 
necessarily  the  property  of  the  person  who  wrote  it  If 
the  solicitor  of  an  insurance  company  established  irt 
London^  by  the  direction  of  the  directors,  wrote  a  letter 
to  one  of  the  sharehoMerB  in  the  country,  it  is  clear  that 
such  letter  is  not  the  property  of  the  solicitor,  and  theft 
be  cannot  say  that  the  company  have  not  a  right  to 
poblish  it. 

Take 

(a)  2  Va.  4  fi.  19.  (c)  2  Swan.  402. 

{h)  2  Atk.  342. 

VOL.  xxsw — iir.  H  H 
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1863.  Take  it  a  step  further  and  assume  that  the  solicitor 

wrote  a  letter,  but  not  by  the  direction  or  on  behalf  of 
the  directors,  though  it  had  all  the  appearance  of  being 
written  on  their  behalf  of  and  by  their  direction.  Thus, 
if  it  were  written  to  a  person  who  proposed  to  take 
shares  in  the  company,  and  it  related  to  the  affairs  of 
the  company,  and  contained  authoritative  information  on 
behalf  of  the  company,  in  answer  to  an  application  for 
shares,  and  the  person  who  receives  it  treats  it  as  such, 
and  sends  back  to  the  company  objecting  to  its  con- 
tents, shall  the  solicitor  be  allowed  to  complain  of  its 
publication  and  to  insist  that  it  is  a  private  letter,  though 
it  appears  to  be  written  on  behalf  of  the  directors.  The 
answer  is,  if  that  be  so,  it  ought  not  to  have  been  written. 

This  letter,  which  was  written  to  Jamieson,  who  had 
applied  for  shares,  was  apparently,  on  the  face  of  it, 
written  on  behalf  of  the  directors,  and  its  contents  clearly 
shews  it.  It  is  not  marked  ''private"  or  ''confidential;" 
it  was  written  to  guide  the  directors  in  the  allotment  of 
shares,  and  it  asks  that  Mr.  Jamieson  should  give  the 
directors  a  written  guarantee  not  to  part  with  the  shares 
for  three  months.  If  the  Plaintiff  did  not  intend  to 
write  this  letter  on  behalf  of  the  directors,  he  ought  to 
have  said  distinctly,  "  this  communication  is  not  made 
on  behalf  of  the  directors,"  or  "  I  am  a  shareholder  and 
make  this  communication  to  you  in  my  private  capacity.'' 
But,  on  the  contrary,  the  Plaintiff,  in  terms,  writes  on 
behalf  of  the  directors  to  guide  them  in  their  allotment, 
and  asks  for  an  answer  by  return  of  post. 

If  that  letter  was  not  written  on  behalf  of  the  direc- 
tors, it  was  written  to  deceive  Jamieson.  It  has  all  the 
appearance  of  having  been  written  by  the  Plaintiff  on 
their  behalf,  and  Jamieson  so  treats  it,  for  he  writes 
to  the  manager  in  answer  to  it.    Can  the  Plaintiff  be 

allowed 


CASES  IN  CHANCERY. 

''  to  say  that  the  company  have  no  right  to 

I?    and  if  they  have,  is  not  the  Defendant 

,  as  regards  the  Plaintiff,  to  bring  it  forward  ? 

livious  that  this  was  not  a  private  letter  and  was 

intended  to  be  a  private  letter. 


The  second  document  is  really  an  agreement,  but  they 
both  relate  to  the  management  of  the  company,  and  the 
solicitor  of  the  company  cannot  claim  any  exclusive 
property  in  them,  and  say  that  the  company  and  their 
manager  are  not  entitled  to  publish  them.  I  must  dis- 
solve the  injunction  with  costs. 


WENTWORTH  v.  LLOYD. 

rpHIS  bill  was  filed  to  set  aside  a  sale  by  an  agent 
-^      to  himself  and  others,  on  the  allegation  that  the 
-fact  had  been  concealed  from  the  vendor. 


The  Plaintiff  Mr.  Wentworth  and  the  Defendant  Mr. 
Lloyd  were  jointly  and  beneficially  interested  in  the 
•sheep  and  cattle  on  the  runs  of  property  in  the  Liver- 
j)ool  Plains  on  the  Namoy  River  in  Australia^  called 
the  Namoy  Stations,  and  in  the  profits  to  arise  there- 
from, in  equal  proportions. 

Towards  the  end  of  1852  the  Plaintiff  was  desirous 
of  selling  the  property,  and  previous  to  March,  1 853, 
he  consulted  Mr.  Mort,  an  auctioneer  and  land  agent  at 
Sydney,  on  the  subject  of  the  sale.  On  the  11th  of 
March,  1853,  the  Plaintiff  and  Defendant  Lloyd  went 
to  Mort  and  gave  him  a  description  of  the  station  and 

H  H  2  stock, 


March  11,  12, 

16,  17,  18,  20. 

Jpril  17. 

A  bill  to  set 
aside  a  pur- 
chase of  pro- 
perty by  aa 
agent  dis- 
missed with 
costs,  it  being 
proved  that 
the  Plaintiff 
had  distinct 
notice,  at  the 
time,  that  the 
agent  was  one 
of  the  bene- 
ficial pur- 
chasers, and 
the  vendor  not 
having  insti- 
tuted a  suit  for 
six  years. 

Evidence  of 
the  notoriety 
of  A  fact  in  a 
neighbourhood 
rejected. 


Wkhtwo^th 
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1863.  stocky  and  autkorized  him  to  sell  it  as  ao  entirety.  But 
afterwards^  aod  before  any  contract  had  beea  entered 
into,  it  was  settled  that  Lloyds  share  was  not  to  be  sold, 

XiLOTp.  and  that  the  Plaintiff's  share  alone  should  be  disposed 
of.  After  this  had  been  settled,  an  arrangement  was 
made  (unknown  to  the  PlaintifT)  between  Crofl^  Tooth 
and  Mort^  under  which  they  were  to  take  the  Plaintiff's 
half,  estimating  the  whole  at  29,860/.,  the  half  of  which 
sum  was  to  be  paid  or  secured  to  the  Plaintiff.  The 
purchasers  were  to  become  partners  with  Lloyd  in  the 
concern  and  he  was  to  have  the  management  of  it.  The 
exact  date  of  the  whole  transaction  did  not  clearly 
appear,  but  the  Court  thought,  on  the  evidence,  that 
the  parol  agreement  to  sell  to  Croft  and  Edward  Tooth 
took  place  on  the  15th  or  18th  of  March. 

Considerable  discussion  took  place  between  Croft^ 
Toothy  Mort  and  Lloyd,  at  which  the  Plaintiff  was  not 
present  and  of  which  he  knew  nothing,  as  to  the  shares 
and  interests  which  these  four  gentlemen  were  to  take  in 
the  partnership,  and  how  it  should  be  managed.  This 
was  finally  settled  at  a  dinner  at  which  these  four  gentler- 
men  were  present,  on  the  24th  of  March,  1863.  By 
the  terms  of  this  partnership,  so  arranged,  Lloyd  was  to 
have  the  general  control  of  the  concern,  Mort  was  to  be 
the  agent  in  Sydney,  and  one-^tentb  of  the  profits  was  to 
be  the  salary  of  Lloyds  brother  for  the  active  manage^ 
ment  of  the  stations.  The  right  of  closing  the  concern 
was  to  be  left  to  the  majority ;  but  in  the  case  of  a  salei 
or  of  dissolution,  at  any  time,  Lloyd  was  to  be  at  liberty 
to  take  the  whole  or  the  share  of  any  one  of  his  partners 
at  a  valuation,  and  the  firm  was  to  be  called  Lloyd  ^  Co* 

Mr.  Mort  represented  to  the  Plaintiff  that  he  bad  sold 
the  entirety  for  29,860/.,  and  he  signed  a  contract  for 
the  sale  on  the  30th  March,  1853,  of  which  he  presented 

the 
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fhe  PlaintifT,  Mr.  Wintwofih,  with  ft  copy.    It  was  »»       1883. 

**  Ihave  this  day  sold  for  Memrs^  Wentwortk  Sf  lAoyd^ 
to  Messrs.  Lloyd,  Croft  ^  R.  and  E.  Tooth,  the  stations 
belonging  to  the  Cornier  gentlemen  in  the  Liverpool 
Plains  and  Owydir  Districts^  together  with  the  sheep 
and  cattte,  hor&es,  stores,  kc.  thereupon.  Price  for  the 
sheep,  9s.  (nine  shilHt^s),  taking  them  at  43,000 ;  (o¥ 
the  cattle,  30s.  (thirty  shiftkigsi),  taking  (hem  at  5,800 ; 
store  horses,  dtays,  bufk>cks.  &c.,  to  be  taken  at  2,0(X)JL 
(two  thousand  pounds);  and  260  rams,  20«.  (twenty 
shillings)  each,  making  the  amount  as  follows,  viz. : — 

'' 42,000  sheep,  at  9».     .    .    .     18,9002. 

"  6,800  head  of  cattle,  at  30*. .      8,700/. 

«  260  rams,  at  20* 260/. 

"  Stores,  &e. 2,000/. 


"29,860/. 
^  Payment— -J  (ome-fcutth)  cash,  residae  by  bitfs  at  six, 
nine  and  twelve  months.    Bank  interest  added  on  trans- 
fer of  stations  and  order  for  delivery  being  given.     De- 
livery to  be  made  and  received  on  the  Ist  day  of  May 

next. 

^  fW  vendors  and  parctiasem, 

"  Thos.  8.  MorU 
"  Sydney,  30th  March,  1863." 

This  contract  was  wholly  silent  as  to  Mort*s  having 
any  interest  in  the  concern,  and  the  Plaintiff  mainly 
relied  on  this  very  strong  circumstance  in  his  favour. 
The  contract  was  sent  to  the  Plaintiff  apparently  on  the 
30th  of  March,  the  day  it  bore  date,  and  it  was  returned 
by  him  on  the  2nd  of  April  to  Mort.  Three  months 
afterwards^  on  the  1^  of  July  fdlowing,  Lloyd  gave 
2,500/.  to  each  of  his  thvee  partners  for  their  barrgain, 

shewing 
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shewing  that,  at  that  time  at  least,  the  Plaintiff  might 
have  got  an  increase  of  60L  per  cent,  for  his  moiety, 
and  might  have  obtained  22,430/.  for  it  instead  of 
14,930/.,  the  amount  paid  to  him. 

This  bill  was  filed  on  the  24th  of  March,  1859,  by 
Wentworth  against  Lloydi  Mart,  Tooth  and  others,  in- 
sisting that  the  sale  was  void,  and  stating  that  he  had 
not  discovered  the  fact  that  Mort  had  been  a  co-pur- 
chaser until  the  month  of  February,  1869.  It  prayed 
a  declaration  that  the  Plaintiff  was  entitled  to  one 
moiety  of  the  stations,  sheep,  stock,  &c.,  for  a  re-con- 
veyance, and  for  an  account  of  the  profits,  the  Plaintiff 
being  willing  to  account  for  the  14,930/.  received  by 
him. 

The  Solicitor-General  (Sir  JR.  Palmer),  Mr.  Southgate, 
Mr.  Surrage  and  Mr.  Marsden  for  the  Plaintiff. 

Sir  H.  Cairns,  Mr.  BaggaUay  and  Mr,  Pemberton  foe 
Mr.  Lloyd, 

Mr.  Roll  and  Mr.  Dickenson  for  Mr.  MorL 
Mr.  Selwyn  and  Mr.  Ershine  for  Mr.  Croft. 
Mr.  Jessel  for  Mr.  Tooth. 
Mr.  Roundell  for  the  other  Defendants. 

Randall  v.  Erritigton  (a)  ;  Murphy  v.  O* Shea  (I); 
and  see  Charter  v.  TVevelyan  (c) ;  Gillett  v.  Pepper* 
com  (rf) ;  The  Bank  of  London  v.  Tyrrell  (e). 

ITte 

(a)  10  Ve$.  423.  (d)  3  Beao.  78. 

(6)  2  Jones  if  LaL  422.  (e)  27  Beav.  273,  and  10  H. 

(f)  11  a.  *  Fin.  714.  of  L.  Cos.  26. 
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The  Master  of  the  Rolls,  ^^^^* 


This  suit  is  instituted  to  set  aside  the  sale  of  certain 
runs  of  land  in  Australia^  on  the  ground  that  the  De- 
fendanty  Mr.  Mort^  who  was  the  agent  employed  by  the  -^P^^  ^^' 
Plaintiff  to  eifect  the  sale,  took  a  beneficial  interest  in 
the  purchase,  and  that  this  circumstance  was  well  known 
to  all  the  persons  who  joined  in  the  purchase.  That,  ill 
fact,  as  to  parts,  Mr.  Mort  sold  to  himself,  and  that  he 
did  this  with  the  knowledge  and  concurrence  of  bis  co- 
purchasers,  but  without  the  knowledge  or  sanction  of 
the  Plaintiff.  The  law  applicable  to  the  subject  is  not 
disputed,  at  least  as  to  its  general  effect.  If  the  fact, 
as  I  have  stated  it,  be  established,  the  sale  cannot  be 
permitted  to  stand  good,  and  though  there  may  be  con- 
siderable complication  and  some  difficulty  in  working 
out  the  consequent  equities,  the  decree  must  proceed  on 
the  basis  of  the  sale  itself  being  wholly  annulled.  Primd 
facie,  all  that  a  Plaintiff  has  to  do,  in  such  a  case,  is,  to 
prove  the  fact  of  the  agency  of  the  Defendant  and  the 
fact  that  he  was  beneficially  interested  in  the  sale  made. 
This  the  Plaintiff  has  done  beyond  all  doubt  or  question ; 
he  has  also  as  clearly  proved  that  all  the  co-purchasers 
were  aware  both  of  the  agency  of  Mort  and  his  interest 
in  the  purchase.  The  burthern  then  falls  on  the  De- 
fendants to  prove  how  they  can  justify  or  maintain  such 
a  sale. 

Although  there  are  considerable  distinctions  between 
the  case  of  each  Defendant  severally,  yet  generally  they 
all  unite  in  this  one  defence,  which  is  put  prominently 
forward  by  the  Defendant  Lloyd  and  the  Defendant 
Mort,  viz.,  that  the  Plaintiff  was,  from  the  beginning  of 
the  transaction,  and  was  throughout  the  transaction, 
and  has  continued  down  to  the  present  time,  cognizant 
of  the  interest  his  agent  took  in  the  purchase^  and  that 

he 
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)863.  l^e  has  never  complained  of  this  till  after  the  lap^e  of 
several  years,  when  the  property  in  question  has  become 
very  much  more  valuable  than  could  have  been  antici- 

{iLOYD.  pated  at  the  time  of  the  transaction  itself.  This,  if  eatar 
blishedy  would  unquestionably  constitute  an  effectual 
bar  to  the  Plaintiff's  obtaining  any  relief  in  respect  of 
such  sale  or  ever  questioning  its  validity. 

The  transaction  complained  of  took  place  b  Marehy 
1853,  the  bill  was  not  filed  till  the  24th  March,  1869, 
the  Plaintiff  avers,  that  it  was  not  till  February ^  1859, 
that  be  became  acquainted  with  the  vice  which  taints 
the  transaction,  viz.,  the  sale  by  the  agent  to  himself. 
The  real  question  which,  in  my  opinion,  I  have  to  de^ 
termine  is  one  of  fact  :^Did  the  Plaintiff  or  did  he  sot 
know  of  the  interest  taken  in  the  purchase,  by  the  gentle<- 
man  whom  he  bad  employed  as  his  agent  to  sell,  at  the 
time  of  the  transaction  itself  or  within  a  very  short  space 
of  time  afterwards  ?  The  task  of  proving  this  falls  on 
the  Defendants.  The  Plaintiff  declares  that  he  was 
wholly  ignorant  that  Mart  had  any  interest  in  the  sale, 
and  that  be  never  would  have  consented  to  the  sale  had 
he  been  made  acquainted  with  the  (act.  The  Defendants, 
Lhyd  and  Mori,  declare  that  he  was  fully  cogmsant  of 
that  fact,  and  that  they  severally  informed  him  of  it 
This  is  the  main  point  on  which  this  case  dep^ids,  and 
I  now  proceed  to  consider  and  to  examine  the  evideaoe 
on  both  sides  relating  to  it. 

Before  doing  so,  it  is  proper  to  make  a  few  obser- 
vations on  the  question,  whetlier  thia  property  waa  sold 
at  an  undervalue.  It  is  true  that,  if  il  waa  not,  this 
cannot  add  to  the  validity  of  a  sale  made  by  an.  agent 
to  himself.  If  sold  for  a  full  value  it  would  not  make 
such  a  sale  good,  but  still  if  sold  for  an  undervalue,  it 
would  import  the  additional  ingredieat  of  fraud  into  the 

transaction 
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transactioD,  and  explain  the  motives  for  such  a  sale  by  1869. 
the  agent  to  himself.  In  this  case,  I  think  the  ingredient 
of  fraud  does  not  enter,  and  I  am  of  opinion,  on  the 
evidence,  that  the  property  sold  for  its  full  market  value 
at  that  time,  that  is,  in  March,  1853.  The  discovery  of 
gold  in  Australia  raised  the  price  of  stations  generally 
in  so  rapid  a  manner  as  to  make  the  increased  price 
given  by  Lloyd  three  months  after  no  badge  of  fraud  or 
any  evidence  of  an  undervalue  in  the  price  given  in 
March  previously. 

I  do  not  think  that  the  evidence  offered,  as  to  the 
notoriety  in  Sydney  of  the  fact  that  Mori  was  a  pur- 
chaser, is  properly  admissible  to  influence  the  decision 
of  the  cause^  and  I  have  wholly  disregarded  it. 

The  burthen  of  proof,  to  establish  that  Mr.Wentwcrtk 
knew  of  the  fact  of  MorCs  interest,  lies  with  the  Defend- 
ants, and  the  question  is,  have  they  satisfied  that  ob)iga«- 
tion  ?  It  is  certain,  however,  that  if  they  eoncealed  it 
from  Mr.  Wentwortk,  they  did  not  do  so  from  any  one 
else.  The  mortgage  deed  securing  to  M&ri  the  purchase 
money  paid  by  Lloyd  to  Mori,  Croft  and  Tootk  was 
duly  registered  in  Jtdy,  1853.  This  deed  distinctly  states 
the  interest  of  Mort  as  a  purchaser.  Previously  to  that 
time,  Zloyd  want  to  Mr.  Gilbert  Wright  (who  was  the 
Plaintiff's  solicitor)  with  instructions  to  prepare  the 
articles  of  partnerahip  between  him  and  the  porchasera, 
Morty  Croft  and  Tooth,  explaining  the  whole  matter 
and  shewing  Mori's  interest  as  a  purchaser,  [  His  Honor 
examined  the  evidence  and,  in  the  course  of  it,  made 
some  observations  in  relation  to  the  circumstance,  that 
in  taking  the  evidence  in  New  South  Wales  the  Plaintiff 
had  prevented  hia  solicitor  stating  what  the  Plaintiff 
had  said  to  him  on  the  subject  of  the  sale,  by  objecting 
that  the  communication  was  privileged.    But  as  these 

observations 
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observations  were  made  under  the  impression  (which 
turned  out  to  be  erroneous),  that  the  solicitor  had  been 
called  as  a  witness  by  his  client,  and  that  the  objection 
had  been  raised  in  his  cross-examination,  they  are  here 
omitted.] 

The  burthen  of  proof  lies  on  the  Defendants  to  prove 
distinct  information  to  the  Plaintiff  and  acquiescence  by 
him  after  such  information  given*  It  must,  however,  be 
observed,  though  the  burthen  to  do  this  lies  on  the  De- 
fendants, yet  that,  when  a  matter  is  contested  six  years 
after  the  event  has  occurred,  where  much  material  evi- 
dence may  have  been  lost,  the  Defendants  are  entitled 
to  every  fair  and  reasonable  presumption  that  may  be 
drawn  in  favor  of  the  direct  testimony  they  adduce.  In 
my  opinion  the  Defendants  have  discharged  the  obli- 
gation so  laid  on  them,  and  they  have  proved,  though 
he  may  afterwards  have  forgotten  it,  that  distinct  iu- 
formation  was  given  to  the  Plaintiff,  at  the  time,  of  the 
fact  that  Mart  was  one  of  the  beneficial  purchasers  of 
the  moiety  sold  by  the  Plaintiff,  and  also  that  the  Plain- 
tiff has  acquiesced  in  that  fact,  by  not  taking  any  steps 
to  contest  the  sale  for  six  years  after  it  was  accomplished. 
This  being  my  opinion,  it  becomes  unnecessary  for  me 
to  consider  any  question  of  detail  between  the  other 
Defendants*  The  Plaintiff's  case  faiL«,  in  ray  opinion, 
as  regards  Lloyd  and  Mart,  It  fails,  therefore,  alto- 
gether as  against  all  the  Defendants,  and  the  bill  must 
be  dismissed  with  costs. 


VQTE.^Jffirmed  by  the  Home  of  Lords,  27  th  of  May,  1864. 
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ReSEWELL.  ,^    , 

May  8* 

ly/TR.  JOHN  PEARSON  applied,  on  behalf  of  a  J^^^g""'' 

solicitor  who  had  ceased  to  take  out  his  certificate  ceaaed  to  take 

in  1863,  vith  the  intention  of  being  called  to  the  Bar,  g^t^'inTass 

for  an  order  enabling  him  to  renew  his  certificate  with-  with  the  in- 

out  undergoing  a  preliminary  examination.    He  stated  [^°n£°dled  to 

that  the  Court  of  Queen's  Bench  had  decided  he  must  the  Bar,  which 

be  examined,  and  observed  that  he  was  still  on  the  doned,  was  * 

Rolls  of  this  Court  as  a  solicitor.  allowed  to 

renew  hia  cer- 
tificate without 
nndei^oingan 
The  MjiBTEB  of  the  Rolls.  examination, 

I  have  considered  this  case  and  the  statement  of  the 
Incorporated  Law  Society,  As  I  understand  the  case, 
this  gentleman  practised  till  1853;  at  that  time  he 
ceased  to  take  out  his  certificate,  intending  to  be 
called  to  the  Bar.  He  has  ever  since  been  actively 
engaged  in  legal  pursuits,  he  has  never  abandoned  the 
profession,  and  there  is  not  the  slightest  personal  im- 
putation against  him.  I  think  I  am  not  entitled,  under 
these  circumstances,  to  refuse  his  certificate,  and  to  say 
that  he  is  bound  to  go  through  an  examination. 

I  have  considered  this  matter  very  fully,  and  I  do  not 
know  at  the  end  of  what  time  I  am  to  assume  his  want 
of  legal  knowledge. 

I  am  not  at  liberty  to  refuse  the  application. 


NoTB.— iJnen.,  16  Jur.  (0,  S.),  222;  Ex  parte  leith,  7  W.  R. 
678 ;  6  4-  7  Vict.  c.  73,  «.  26. 
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1863. 


March  6. 

The  solicitor 
ofarallwav 
company,  in 
hia  bill,  charged 
000  guineas, 
in  a  {ump  lum, 
for  attendances 
and  corre- 
spondences fot 
a  period  of 
above  one 
year.   The  bifl 
was  ordered  to 
be  taxed  :— 
Heldy  that  the 
Bdficitor  migh^ 
supply  a  de- 
tailed state- 
ment of  the 
items  com- 
prised in  the 
general  charge 
ezceedinff  that 
amount,  but 
that  he  could 
not  increase 
his  demand 
beyond  500 
guineas. 


Re  TILLEARD. 

rriHIS  cuse  came  on  before  tbe  Court  upon  ft  petition 
•*•  of  '*  The  Great  Northern  and  Western  ef  Ireland 
Railway  Compantf/^  praying  for  a  revietr  of  the  taxatioa 
of  the  btll  of  costs  of  Mesdni.  Tilleard,  tbe  former  so(i-* 
citorg  of  the  company. 

Messrs.  THUeard  had  defivered  to  the  company  fheir 
bills  of  costy  containing  the  two  foibwing  lamp  charges 
of  500  guineas  each  : — 

"1866,  June  to  August,  1867. — ^Por  attendances 
on  the  promoters  on  the  formation  of  the  com* 
pany^  and  in  promoting  and  passing  the  bill 
through  parliament,  including  Mr.  Freeman^s 
journey  in  Ireland  in  October,  1856,  all  attend- 
ances  on  capitalists,  engineers,  contractors,  sub- 
scribers and  land-owners,  arrangements  with 
bankers  for  the  deposit^  attendances  on  the 
parliamentary  agents,  negociations  with  The 
Great  Southern  and  Western  of  Ireland  and  the 
Midland  Great  Western  of  Ireland  Railway 
Company,  and  voluminous  correspondence,  the 
whole  extending  over  the  period  between  June^ 
1866,  and  August,  1867         .        .        ,        £626 

"  1866,  October.— Taking  the  reference,  lO*  ttrifes, 
including  all  attendances  connected  therewith, 
and  payments  of  railway  fares  from  London 
and  travelling  expenses,  and  other  incidental 
expenses  and  gratuities  for  information    .       £625" 

Messrs.  TilUard  afterwards  delivered  a  rider  to  the 

bill. 
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bill,  containing  the  particulars  and  charges  in  detail  in 
respect  of  these  two  general  items*    These  particulars 
amounted  in  the  whole  to  I|246/.  16^*  lid.,  of  which     XauARo* 
789Z.  9s.6d,  related  to  the  first  lump  sum,  and  ^lU$.hd, 
to  the  second. 

In  I860,  the  Court  ordered  the  bill  to  be  taxed,  but, 
on  that  occasion,  the  Court  held  that  the  rider  formed 
no  part  of  the  bill. 

In  the  course  of  the  taxation,  the  Taxing  Master 
received  the  rider  in  support  of  the  items ;  he  taxed  it, 
and  allowed,  in  respect  of  the  first  lump  charge,  the 
sum  of  521/.  85.  6</.,  and  in  respect  of  the  second,  the 
sum  of  365/.  Qs.  5d. 

The  Petitioners  now  submitted,^-'*  That  the  Master 
onght  not  so  to  have  received  and  taxed  the  rider  ia 
support  of  the  two  items  of  525/.,  and  ought  not  to  have 
allowed  those  sums  or  any  part  thereof,  but  that  they 
ought  to  have  been  dealt  with  on  the  footing  of  the  bill 
alone,  and  ought  to  have  been  wholly  disallowed." 
They  also  objected,  '^  that  the  rider  was  not  referred  to 
the  Master  for  taxation,  either  by  the  order  or  other- 
wise, and  that  the  two  items  in  the  bill  did  not  nor 
did  either  of  them  contain  a  sufficient  specification  of 
the  work  and  charges  in  respect  of  which  tlie  two  sums 
of  525/.  were  respectively  claimed,  to  entitle  such  sums 
or  either  of  them  to  be  allowed." 

Another  objection  to  the  certificate  arose  out  of  the 
following  circumstances : — Originally  six  Irish  lines  had 
been  projected  by  the  promoters  of  this  company ;  but 
after  the  preliminary  expenses  had  been  incurred,  four 
of  them  had  been  abandoned,  and  an  act  was  obtained 
(20  &:  21  VicL  c.  xxxiv)  authorizing  the  construction  of 
two  only  of  the  lines.    The  52nd  section  provided,  that 

"the 
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1863.       '^the  expenses,  costs   and  charges  of  obtaining  and 
^^^^'*'*^      passing  this  act  and  preparatory  thereto  shall  be  paid 
TiLtEAiiD.     ^y  ^^^  company."    In  relation  to  this,  the  Petitioners 
objected  as  follows : — 

''  That  the  Master  has  allowed  several  items  of  charge 
for  work  done  and  services  rendered,  and  for  expenses 
incurred  by  Messrs.  Tilleard,  not  only  before  the  pass- 
ing of  the  company's  act  of  incorporation,  but  prior  to 
the  formation  of  the  company  and  to  any  subscription 
contract  being  entered  into  for  the  formation  thereof, 
and  has  also  allowed  several  items  of  charges  and  ex* 
penses  relating,  for  the  most  part,  to  the  four  projected 
lines  of  railway,  which,  though  originally  contemplated 
by  certain  promoters  thereof,  in  connection  with  the  two 
lines  of  railway  for  the  making  of  which  the  company 
was  formed  and  the  subscription  contract  entered  into, 
were  abandoned  by  the  promoters  thereof  prior  to  the 
formation  of  the  company,  and  are  not  authorized  by  the 
company's  act,  and  were  never  promoted  or  adopted 
by  the  company,  nor  by  any  body  of  directors  or  otlier 
managing  body  authorized  to  act  on  their  behalf,  and 
which  charges  and  expenses  were  not  incurred  at  the 
instance  of  or  on  behalf  of  the  company,  or  by  their 
direction  or  authority,  or  by  the  direction  or  authority 
of  any  managing  body  on  their  behalf.*' 

The  petitioners  submitted,  **  that  such  charges  and  ex* 
penses  are  not  '  expenses,  costs  or  charges  of  obtaining 
or  passing  the  company's  act,  or  incidental  or  preparo" 
tory  thereto^  within  the  true  intent  and  meaning  of  the 
52nd  section  of  the  company's  act  of  incorporation,  and 
that  the  funds  of  the  company  are  not  liable  to  pay  the 
same;  and  that,  therefore,  the  charges  prior  to  the 
formation  of  the  company  ought  to  be  wholly  disallowed 
as  against  the  company,  and  that  the  charges  relating 
in  part  to  the  four  abandoned  lines  of  railway  ought  to 

be 
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be  apportioned,  with  reference  to  the  several  lines  of 
railway  to  which  they  so  respectively  relate ;  and  that 
so  much  thereof  as  relates  to  the  said  four  other  lines  of 
railway,  as  aforesaid,  ought  to  be  disallowed  as  against 
the  company/' 

Mr.  Baggallay  and  Mr.  Martineau  in  support  of  the 
petition.  The  taxation  ought  to  have  proceeded  on  the 
bill  as  delivered,  which  alone  was  referred  for  taxation, 
and  without  regard  to  the  rider,  which  the  Court  has 
already  decided  formed  no  part  of  the  bill.  To  allow 
the  items  in  the  rider  to  be  taxed  would  be  to  permit 
a  supplemental  or  new  bill  to  be  delivered,  which  has 
been  repeatedly  refused,  and  which  can  only  be  per* 
mitted  upon  a  special  application  for  that  purpose.  On 
such  general  charges  nothing  can  be  recovered  at  law 
or  in  equity.  Thus,  in  In  re  Pender  (a),  one  item  of  a 
solicitor's  bill  was : — **  Attending  Captain  Hodges  and 
^v.  Lewis  a  great  many  times  in  London;  discussing 
this  matter  with  them ;  making  arrangements  for  pro- 
curing copies,  deeds,  &c.y  and  expenses— 2/.  10«."  Of 
this  the  sum  of  1/.  3^.  4ef.  was  struck  off,  on  the  ground 
that  the  only  date  given  being  May  28th,  the  Master 
could  only  allow  for  the  attendance  on  that  one  day. 
Upon  a  petition  to  review  the  taxation.  Lord  Longdate 
observed : — ''  This  bill  having  been  submitted  to  taxa- 
tion, the  Master  has  struck  out  many  items.  As  to  the 
first  charge  of  2L  10«.,  'for  attending  a  great  many 
times,'  1  must  say  that  it  is  an  item  so  expressed  as, 
strictly  speaking,  to  entitle  him  to  no  payment.  A  soli- 
citor is  not  to  make  a  general  sweeping  charge  in  his  bill 
of  costs  for  many  attendances,  but  he  must  specify  the 
very  thing  for  which  he  makes  his  claim.  It  is  said  that 
he  was  detained  in  town  several  days.     He  might  be  so, 

but 
(a)  10  Beav.  390;  and  tee  In  re  Cutlin,  18  Beav.  p.  519. 
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1863.       but  that  ia  not  the  thing  charged  for;  and  I  do  not 

^.^^r^y      think  the  Master  would  be  justified  in  allowing  what  he 

TiFrfrBAR'T.     basy  if  it  had  been  objected  to.     If  the  business  has 

really  been  done,  the  solicitor  must  thank  himself  if  he 

has  made  out  his  bill  in  such  a  way  as  to  prevent  bis 

charge  being  allowed/' 

The  bill  ought  to  specify  distinctly  the  business  done^ 
in  order  that  the  client  may  know  whether  it  is  advisable 
to  tax  the  bill  or  not.  In  Immey  v.  Markt  (a),  it  was 
held,  that  an  attorney  is  bound  to  specify,  in  his  bill, 
as  well  every  court,  as  the  name  of  every  suit,  in  which 
the  business  chained  for  was  done.  Such  bill  is  an 
entire  thing,  and  if  the  same  bill  blends  charges  for  work 
done  in  a  court  of  equity  with  charges  for  work  ap* 
parently  done  in  some  coort  of  common  law,  without 
pointing  out  which,  the  client  cannot  judge  or  be  ad- 
vised whether  he  should  refer  the  whole  bill  for  taxation, 
and  the  charges  in  the  same  bill  for  equity  business, 
though  correctly  stated,  cannot  be  recovered ;  Cook  v. 
Oillard(b) ;  Pigot  v.  Cadman  (c> 

But  even  if  the  solicitor  be  allowed  to  specify  and 
explain  the  items  of  a  general  charge  contained  in  his 
bill,  he  ought  to  specify  items  to  the  exact  amount 
charged,  and  not  bring  in  items  of  double  the  amount 
to  be  taxed,  takmg  his  chance  upon  which  of  them  be 
can  recover;  In  re  Lett (d).  Secondly.  All  the  items  in 
regard  to  the  abandoned  lines  ought  to  be  disallowed. 
They  are  not  within  the  terms  of  the  act,  and  there  is 
no  liability  on  the  part  of  the  company  to  pay  them. 
The  subscription  contract  (27th  December,  1856j  aod 
the  act  (27th  July,  1867)  were  for  a  different  line. 

Mr. 

(a)  16  Mee.  ^  Wd.  843.  (c)  1  HvrL  ^  N.  837. 

(6)  1  EUU  ^  B.  26.  (d)  31  Beov.  48ft 
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Mr.  Selwyn  and  Mr.  Pole  were  not  called  upon. 

In  ft 
The  Master  of  the  Rolls.  Tilliabd. 

I  think  the  Taxing  Master  has  come  to  a  right  con- 
clusion upon  both  these  matters.    With  respect  to  the 
two  lump  sums  of  600  guineas  each,  I  concur  in  the 
conclusion  come  to  by  Lord  Langdale  in  the  case  of  In 
re  Pender  (a),  and  I  have  always  taken  the  same  view  in 
similar  cases,  that  such  a  sum  by  itself  and  unexplained 
must  be  simply  disallowed  on  taxation ;  but,  I  think,  it 
is  open  to  the  solicitor  who  charges  such  an  item  to 
give  evidence  of  what  did  really  occur  and  how  it  is 
made  up,  but  the  evidence  must  be  limited  to  what  he 
really  has  done  to  earn  the  amount  of  that  item.     In 
addition  to  that,  I  am  also  of  opinion,  that  before  taking 
in  such  a  bill  for  taxation,  if  it  has  not  been  previously 
explained,  the  client  is  entitled  to  have  such  an  item 
explained,  and  it  must  be  given  to  him  for  that  pur- 
pose.    If  a  solicitor  puts  a  series  of  items  amounting 
to  1,000/.  in  his  bill,  and,  in  brackets,  says,  I  only 
charge  500/.,  he  cannot  afterwards  be  allowed  to  charge 
more;  but   the  client  is  entitled   to  have   the  items 
vouched  for  the  purpose  of  showing  that  the  items  pro- 
perly chargeable  amount  to  500/.  in  the  aggregate.     I 
concur  that  this  rider  is  not  part  of  the  bill  of  costs ; 
but  yet  it  was  properly  before  the  Master.     Before  the 
taxation,  the  client  says,  I  do  not  understand  one  of 
the  items,  and  the  solicitor  gives  him  a  letter  of  ex- 
planation;  both  parties   are  entitled  to   make  use  of 
that  explanation  before  the  Taxing  Master.    If  it  had 
formed  part  of  the  bill  it  was  delivered  in  time.     It 
appears  that,  on  a  former  occasion,  when  taxation  of 
the  bill  was  asked,  I  held  that  these  riders   formed 

no 

(u)  10  Bear.  390. 
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1863.  no  part  of  the  bill,  and  I  am  still  of  that  opinion.  If 
the  question  before  the  Taxing  Master  had  been,  whether 
the  solicitor  was  entitled  to  augment  the  500  guineas 
to  789Z.y  I  think  he  was  not  at  liberty  so  to  do.  The 
solicitor  says^  *'  I  claim  in  respect  of  this  Hem,  600 
guineas.  You  ask  for  an  explanatioa :  you  are  entitled 
to  one,  and  this  charge  of  600  guineas  is  made  up  of 
items  in  respect  of  which  I  insist  I  was  entitled  to 
charge  790/.,  but  I  only  charge  625/'  He  does  not 
alter  his  bill;  the  charge  is  stilt  625/.,  and  he  cannot 
claim  any  more  than  that  sum,  but  he  is  entitled  to  take 
all  these  items  in  and  have  them  taxed  for  the  purpose 
of  shewing  how  he  makes  out  that  the  600  guineas  is 
due  to  him.  It  was  the  reason  why  I  directed  the  tax- 
ation of  this  bill,  and  if  the  Taxing  Master  had  allowed 
more  than  600  guineas  upon  it,  I  should  have  held  that 
it  waa  an  improper  allowance,  and  I  should  have  dis- 
allowed the  excess  beyond  the  500  guineas. 

I  am  of  opinion  that  the  cases  which  have  been  cited 
do  not  shew  that  I  ought  to  come  to  any  different  con- 
clusion in  this  case.  The  case  of  Irving  v.  Marks  (a) 
does  appear  to  me  a  very  strong  case ;  but  if  it  is  the 
law,  that  a  solicitor  cannot  be  allowed  items  in  bis 
bill  of  costs  for  law  business  done  by  him,  because  Ive 
bas  not  stated  the  Court  in  which  it  was  done,  or 
because  be  bas  mis-stated  it,  or  that  the  charge  of  a 
lump  sum  was  an  improper  item,  then  I  ought  not  to 
have  directed  the  taxation  at  all.  It  would  have  been 
a  reason  for  saying,  that  there  could  be  no  taxation  of 
such  a  bill,  and  that  the  solicitor  should  be  left  to 
recover  what  he  could  by  an  action  at  law.  I  do  not 
think  any  of  the  cases  lead  to  that  result,  and  the  case 
that  Mr.  BaggaUay  has  pressed  strongly  upon  me  of 
Pigoty,Cadman{b)  only  states  this: — that  where  a  client 

requires 
(a)  16  Mce.  4^  Welt.  843.  (6)  1  Hurl,  i  N.  S37. 
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requires  hU  solicitor'^  bill  of  cpste  to  be  taxed,  tie  w  1863. 
entitled  to  have  tbe  whole  bill  before  hiio.  Thu$,  in  the  ^^^^'^-^ 
preseqt  case,  if  Messrs.  Tilleard  k  Co.  bad  attributed  Jlll^Up. 
the  moneys  paid  to  them  on  account  (which  appears  to 
have  been  6,000/.  or  6,000^.)  to  the  payment  of  parti- 
cular items  in  the  bill,  or  to  the  items  of  tbe  bill  down  to 
a  certain  point,  and  had  only  delivered  ^  bill  for  the  rest, 
then  the  Court  would  have  said,  **  th^t  will  not  do,  you 
must  deliver  the  whole  bill,  and  you  must  say  how  pauch 
you  have  received  in  respect  of  the  whole  of  that  bill." 
That  was  all  tb^t  was  decided  in  Pigot  v.  Cadman,  and  I 
have  no  doubt  that  the  Court  came  to  a  right  conclusion 
on  that  occasion.  I  am,  however,  of  opinion  that,  upon 
an  ambiguous  or  a  lump  item,  a  client  is  entitled  to 
receive  an  explanation  before  the  bill  is  taxed,  and 
even  if  he  does  not,  the  solicitor  may  offer  it.  On  the 
taxation,  though  the  solicitor  cannot  alter  the  amount 
claimed,  he  is  still  at  liberty  to  use  tbe  explanatiofi 
given  to  his  client  by  him;  and  he  is  bound  by  th^t 
explanation.  In  this  respect,  it  appears  to  me,  that  the 
Master  has  come  to  a  right  conclusion. 

I  also  think  that  the  Master  is  also  right  in  respect 
to  that  which  seems  to  be  the  most  important  part  of 
this  case,  viz.,  in  allowing  the  costs  which  were  incurred 
by  the  solicitor  in  relation  to  the  line  from  Tallamore  to 
Aihlone  and  from  Castlerea  to  Sligoy  which  were  pre- 
liminary matters.  In  the  first  place,  a  matter  of  this 
description  ought  to  be  treated  liberally,  and  the  clause 
in  the  Act  says,  "The  expenses,  costs  and  charges  of 
obtaining  and  passing  this  act  and  incidental  and  pre* 
paratory  thereto  shall  be  paid  by  the  company,"  that  is, 
the  costs  incidental  and  preparatory  to  the  passing  of 
this  act.  Here  were  some  landed  gentlemen  and  pro- 
prietors, in  various  parts  of  Ireland,  who  considered  that 
it  would  be  very  desirable  to  have  four  lines  of  railway 

I  I  2  connected 
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1863.  connected  and  united  together,  but  it  was  impossible  to 
^^■*^^*^^  know  which  of  them  it  would  be  desirable  to  have, 
TiLLKARD.  without  haviug  a  survey  and  examination  made  of  the 
ground.  They  have  all  the  projected  lines  examined, 
and  they  give  notices  with  respect  to  four ;  but,  on  re- 
flection, they  consider  that  only  two  are  likely  to  pay, 
and  they  accordingly  abandon  the  other  two.  Now  I 
think,  that,  to  a  very  great  extent,  the  examination  of 
where  the  railway  ought  to  stop  is  incidental  and  pre- 
paratory to  the  passing  the  act.  The  determination  of 
what  places  it  ought  to  avoid,  where  it  ought  to  stop 
and  to  what  point  it  ought  to  continue,  was,  to  some 
extent,  incidental  and  preparatory  to  the  preparation  of 
the  bill  for  the  railway  which  was  actually  carried.  But 
this  requires  a  closer  investigation.  But  I  think  it  ulti- 
mately turns  on  this : — the  acquiescence  of  the  directore 
of  the  company.  [His  Honor  then  examined  the  facts 
and  came  to  the  conclusion,  that  the  directors  had,  by 
their  conduct  and  acquiescence,  prevented  themselves 
disputing  the  charges,  and  he  dismissed  the  petition 
with  costs.] 
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Re  PAGE.  (No.  2.) 

April  20,  22. 
TITR.  PAOE  had  acted  as  the  solicitor  of  Mr.  Free^  On  an  ordi- 
^^    man,  who  died  in  April,  1861.    After  his  death  Sfe'Twl? " 
and  upon  the  application  of  his  executor,  an  order  had  Master  had  dis- 
been  made  to  tax  Mr.  Pages  bill  of  costs.     In  taxing  costs  of  a  deed 
the  bill,  it  appeared  that  a  mortgage  to  a  benefit  build-  of  wconvey- 
ing  society  of  property  in  Middlesex  had  been  paid  off  benefit  build' 
by  his  client.  j'S;^;^-^ 

registered 
Mr.  Page,  finding  that  documents  not  under  seal  fng'Jh^'t aw-' 

could  not  be  registered  at  the  Middlesex  Registry  Office,  ceipt  was  suf- 
,        -  ,      ,     ^  ,  ,  .     ficient  under 

prepared  a  short  deed  of  reconveyance  to  be  prepared  m  the  6  Jl?  7 

order  to  register  it.    This  was  executed  and  registered  ^*''-  ^j^*  ^^ 

accordingly.     By  the  Benefit  ^  Building  Societies  Act  decision  was 

(6  &  7  Will.  4,  c.  32,  s.  2),  a  mere  receipt  endorsed  JS^c^urJ!^ 

on  the  mortgage  revests  the  estate. 

In  the  taxation,  the  Master  only  allowed  the  solicitor 
the  expense  of  a  receipt  on  the  mortgage,  thinking  the 
reconveyance  unnecessary.  The  question  as  to  pro-* 
priety  of  the  disallowance  now  came  on  for  discussion. 

Mr.  Selwyn  and  Mr.  Bury,  for  Mr.  Page,  argued, 
that  the  expense,  having  been  bond  fide  incurred  for  an 
act  necessary  for  clearing  the  title,  ought  to  be  allowed* 

Mr.  Baggallay  and  Mr.  A.  Smith  argued,  that  the 
deed  was  unnecessary,  and  that  to  allow  the  costs  of  it 
would  be  to  defeat  the  benefit  intended  to  be  given  to 
members  of  Benefit  Building  Societies  by  the  Act. 

The 
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1863.  jT^^  Master  of  the  Rolls. 

I  am  of  opinion  that  the  Taxing  Master  is  wrong  as 
to  this  item.  It  is  not  competent  for  the  Taxing  Master 
to  enquire  whether  the  business  could  have  been  done 
in  a  better  way.  If  an  action  at  law  had  been  brought 
and  judgment  obtained  in  a  superior  court  and  the 
Taxing  Master  thought  that  it  ought  to  have  been 
brought  in  the  county  court,  is  he  at  liberty  to  disallow 
the  costsi  when  he  has  been  merely  directed  by  the 
Court  to  tax  them  ?  Suppose  a  bill  were  filed  in  this 
Court  to  administer  an  estate  and  the  Taxing  Master 
should  be  of  opinion  that  it  ought  to  have  been  by 
summons,  could  he  disallow  the  costs  ? 

I  apprehend  that  in  such  cases  the  Court  itself  must 
determine  such  a  question  and  give  a  special  direction 
to  the  Taxing  Master  to  tax  the  bill  as  if  the  action  had 
been  brought  in  the  County  Court  or  as  if  the  suit  had 
been  commenced  by  summons.  Such  points  can  only 
be  determined  by  the  Court  or  in  an  action  for  negli- 
gence. 
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He  PAGE.  (No.  3.) 

AprU  20. 

A  NOTHER  point  raised  in  the  taxation  ivas  thift:-^  A  solicitor  had 
-^    Mr.  Page  had  employed  an  anctioncef  to  sell  his  ^SonSr  to 
client's  hoose  property.     The  auctioneer  had  charged  «ellsomepro- 
86/.  5*.    The  amount  had  been  retained  by  the  auc-  ^i^ Jt  °*^He' 
tloneer  out  of  the  deposit,  but  it  was  included  as  an  l>owever  mode 
Item  m  the  solicitor  s  cash  account.  arrangement 

as  to  the 
^  amount  of  his 

The  Taxing  Master  thought  that  the  solicitor  ought  remuneration, 

to  have  made  some  arrangement  with  th«  auctioneer  SonwVaTre- 

previous  to  his  employing  him,  and  he  allowed  the  soli-  tained,  out  of 

citor  only  47/.  185.,  this  being  the  amount  which,  ac-  more  than 

cord  in  e  to  the  re&culated  scale,  would  be  allowed  in  ^?"^^  ^   , 

®  °  allowed  under 

bankruptcy.     (See  Bankruptcy  Oeneml  Orders  of  19th  the  bankruptcy 

May,  1856.  Schedule.)  ^-r/J^. 

decision  of  the 

This  charge  of  86/.  &.  included  the  printing,  ad-  MMtef,  who 
vertising  and  all  other  expenses,  and  was  computed  at  ^^^  merely 

*.♦  »      A         1.^1.  .  •  allowed  the 

5/.  per  cent,  up  to  the  first  600/.  purchase-money  and  amount  ac- 

2/.  10*.  per  cent,  on  the  remainder.    This,  from  the  evi-  ^^^^^fi  J©  tha 
^  '  scale  m  bank- 

dence  of  several  auctioneers,  was  said  to  be  the  usual  ruptcy,  that 

charge  in  the  trade ;  some  said  up  to  1,000/.,  but  most  charge  ought 

up  to  2,000/.,  in  the  absence  of  any  express  stipulation,  to  be  allowed 

One  said  his  charge  was  6/.  per  cent,  up  to  1,000/.  and 

3/.  10^.  per  cent  up  to  2,000/. 

Mr.  Page  said  he  fatid  allowed  the  charge  to  the  auc- 
tioneer in  the  usual  course,  and  that  he  never  tecerved 
or  had  any  controul  or  power  over  the  deposit,  as  it  had 
been  paid  into  the  hands  of  the  auctioneer.  He  now 
asked  that  the  Master  might  review  his  taxation  as  to 
the  37/.  75.  taxed  off. 

Mr. 
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1863.  Mr.  Selwyn  and  Mr.  Bury  for  Mr.  Page.    The  taxa- 

tion of  the  solicitor's  bill  and  cash  account  ought  to 
have  been  limited  to  his  receipts  and  payments;  the 
sum  charged  by  the  auctioneer  was  never  received  by 
Mr.  Page,  and  it  formed  no  part  of  his  professional 
account.  The  Taxing  Master,  in  dealing  with  this  sum, 
has  in  fact  charged  the  solicitor  with  wilful  default;  but 
a  solicitor  is  under  no  obligation  to  make  a  bargain  with 
an  auctioneer  or  tradesman  employed  on  his  client's  be- 
half; all  that  he  is  bound  to  do  is,  to  see  that  no  unfair 
or  exorbitant  charge  is  made,  and  which  could  not  be 
maintained  upon  an  action  being  brought  to  recover  it. 
The  scale  in  bankruptcy  has  no  application,  it  may  be 
ample  when  applied  to  large  estates,  but  it  is  insufficient 
in  the  case  of  a  single  sale.  They  cited  Davenport  v. 
Powell  {a). 

Mr.  Baggallay  and  Mr.  A,  Smith,  contri.  The  charge 
for  the  sale  of  the  property  was  far  too  high,  and  as  to 
the  alleged  custom,  it  is  not  to  be  regarded;  trades- 
men may  arbitrarily  fix  their  own  scale  of  charges,  but 
they  cannot  bind  the  public  or  compel  them  to  acquiesce 
in  them.  No  prudent  man  would  authorize  the  sale  of 
his  property  without  first  making  some  stipulation  with 
the  auctioneer  as  to  the  charge  for  it,  and  such  is  the 
usual  custom.  The  solicitor,  therefore,  as  the  agent  of 
the  vendor,  was  bound  to  protect  his  client  against  over- 
charge, by  stipulating  for  a  fixed  and  reasonable  amount 
for  the  auctioneer's  remuneration,  and  not  have  left  him 
to  make  any  charge  he  thought  fit.  The  scale  of  al- 
lowance in  bankruptcy  is  ample,  and  is  higher  than  that 
allowed  by  the  judges  in  Chambers. 

The  Mastbr  of  the  Rolls  said,  that  the  case  must 
be  considered  on  the  principle  that  the  auctioneer  had 

been 

(a)  14  Sim.  275. 
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been  employed  by  the  solicitor  and  not  by  the  client, 
and,  in  that  view,  the  ajllowing  the  amount  to  be  de- 
ducted from  the  deposit  was  the  same  as  if  the  auctioneer 
had  sent  in  his  bill  and  it  had  been  paid  by  the  solicitor. 
That  so  far  he  considered  that  the  Taxing  Master  had 
rightly  considered  the  case. 

But  if,  as  appeared  from  the  evidence,  the  auctioneer 
could  have  recovered  the  amount  claimed  by  him  at 
law,  and  assuming,  as  appeared  from  the  absence  of 
any  evidence  to  the  contrary,  that  there  was  no  negli- 
gence or  improper  conduct  on  the  part  of  the  solicitor, 
he  was  of  opinion  that  the  amount  must  be  allowed. 

His  Honor  added :  It  would  have  been  a  different 
matter  if  the  auctioneer  had  not  been  paid,  and  had 
been  employed  for  the  purposes  of  the  suit  in  the  course 
of  the  progress  of  it,  in  which  case  a  principle  of  quantum 
meruit,  or  the  rules  made  by  the  Court  in  analogous 
cases,  might  have  been  applicable;  but  that,  even  in 
those  cases,  he  had  found  it  necessary,  where  an  auc- 
tioneer, surveyor  or  accountant  was  so  employed,  to 
DQake  a  special  agreement  with  him  as  to  the  amount  of 
his  remuneration. 

NoTB.— See  Meymott  v.  Meymolt,  Masier  of  the  Rolls,  21  June, 
1864,  pott,  which,  however,  i$  distinguishable. 
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THORN   V.  THE   COMMISSIONERS   OF  HER 
MAJESTY'S  WORKS  AND   PUBLIC   BUILD- 

March  6.  INGS. 

Jpril  16. 

On  questions  T>Y  this  Buit,  the  Phintiffs  sought  to  compel  the 
tent^of  rtie*"  Cottjmissioners  of  Works  and  Publiti  Buildings 

authority  of  an  specifically  to  perform  a  contract  entered  into  between 

agent,  the  I  ,  .  ^   %  a  ««  -*> 

same  rules  of  them  and  a  gentleman  or  the  name  of  Uiofnas  Page^  as 
Ir^' toSaJS  the  agent  of  the  Defendants,  to  sell  to  the  Plaintifls  the 
and  public  arch  stone,  the  spandriil  stone  and  the  Bramley  Fall 
to  ki^vlduais.  Stone  contained  in  the  old  Westminster  Bridge^  which 
A  proposal    had  been  pulled  down  by  the  direction  of  the  Defendants 

to  receive  ten-         ,        ,    *  »      %         -  ..       « 

ders  for  cer-     &nd  tinder  the  authonty  of  an  act  for  that  purpose. 

tain  things  to 

fying  no  Hmi-  '^^^  ^^*^  9X09^  Under  the  following  circumstances  .-*- 
tation  or  qua-  In  August^  1853^  an  act  was  passed  (d),  the  object  and 
an  acceptance  effect  of  which  WES  fully  and  accurately  expressed  by 
(also specify-  \^  UUe,  vi«.>  "An  Act  to  transfer  WestminsUr  Bridge 

ingnohmita-  '         '  ^  ^ 

tion  or  quaiifi-  and  the  Estates  of  the  Gommissionens  of  WestminUir 
Tl\^ifot      ^^9^  *^  ^^  CommisBioners  of  Her  Majesty's  Works 

the  whole.        and  Public  Buildings,  and  to  enable  such  Ust^mentioned 
The  Defend-  ^  .    .  ^  «  ._, 

ants  advertised  Commissioners  to  remoTC  the  present  Bridge  and  to 

that  offers         \^yj\\^  ^  ^g^  Bridge  on  or  near  the  Site  thereof." 

would  be  re-  ° 

ceived  for  old 

Por/^fu/ stone      The  act  Contained   all  the  powers  and   provisions 

Brk/c*-"*  ThT  necessary  to  enable  the  Defendants  to  effect  the  pur- 
Plaintiffs  made  poses  so  specified  in  the  title  of  the  act,  and  it  was  not 
an  offer  for  the    ,.  i    i         i        *     »  i»  «  »        i    «.  ^ 

stone  of  a  par-   disputed  that  they  had  full  power  to  sell  and  dispose  of 

ticular  quahty,  ^^  materials  of  the  old  bridge  in  such  a  manner  as 
which  was  ac-  ,  ,  ° 

cepted:—  they  might  think  fit. 
Held,  that  this 

for  the  pur-  ^^  ^^  ^^^^  ^^  August^  1853,  the  Defendants  ap- 

chase  of  all  the  pointed  Mr.  Paqe  chief  engineer,  for  the  conduct  and 

stone  of  that      ^  ^  &  > 

quality.  supermtendence 

(a)  16  4  17  Vict,c.  46. 
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superintendence  of  the  necessmfy  works^  and  the  in-       1S63. 
iltructions  giten  to  him  on  his  appointment  contained      ^^v^^ 
nothing  specifically  pomting  to  the  subject  now  befoi>e  ^^  " 

the  Court,    On  the  resignation  of  Mr*  Oraham.  the      Coiiyi#- 
resident  engineer,  on  the  31st  A^gvBt^  lo67,  the  De^       Pusltc 
fendants,  by  their  secretary^  wrote  to  Mr.  Page  and      Wosei. 
authorized  him  to  engage  Mr.  Harris  as  resident  engi- 
neer of  the  works,  subject  to  certain  conditions,  which 
were  accepted  by  him  and  approved  of  by  the  De- 
fendants.   On  the  19th  May^  I860,  an  advertisement 
appeared  in  the  TimeB  newspaper^  which  was  in  the 
words  following  .■— 

"  Old  Westminster  Bridge. — Offers  will  be  received 
for  the  old  Portland  stone,  Bramley  Fall  stone  and 
rough  rubble  of  this  bridge.  Apply  to  Mr.  Harris^  resi- 
dent engineer  at  the  works." 

This  advertisement  was  inserted  by  Mr.  Page^  and  on 
the  21st  of  Jday^  1860,  the  Plaintiffs  wrote  a  letter  to 
Mr.  Page  in  the  words  and  figures  following : — 

"  Sir, — I  beg  to  offer  for  Westminster  Bridge  stone — 
ninepence  per  cube  foot  for  the  arch  stone,  four  ditto 
ditto  ditto  spandrill  ditto,  six  ditto  ditto  ditto  Bramley 
Fall  ditto,  you  filling  the  baiiges  and  detivering  along- 
side our  wharf. 

•*  I  have  the  honor  to  be  your  obedient  servants, 

''P.  Thorn  k  Cor 

On  thd  28th  of  May,  1860,  Mr.  Page  authorized  Mr. 
Harris  to  accept  the  offer  of  the  Plaintiffs. 

The  stone  was  in  part  delivered  to  the  Plaintiffs ,-  but 
disputes  having  arisen,  the  Defendants  refused  to  con- 
tinue the  delivery  of  the  rest.  The  Plaintiffs  thereupon 
filed  this  bill  on  the  2nd  of  September ^  1862,  which 
prayed  that  the  Defendants  might  be  decreed  to  speci- 
fically perform  the  agreement  for  the  sale  to  the  Plain- 

tifis 
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1863. 


tiffs  of  all  the  arch  stones  spandrill  stone  and  Bramky 
Fall  stone  contained  in  old  Westminster  Bridge.  2. 
That  the  Defendants  might  be  restrained  from  selling 
any  of  such  stone  to  any  other  person.  3.  That  the 
damages  caused  by  the  breach  of  the  agreement  by  the 
Defendants  might  be  assessed  and  paid. 


At  the  hearing  five  questions  were  raised.  First, 
whether  Mr.  Page  had  authority  to  enter  into  the  con- 
tract. Secondly,  whether  there  was  a  binding  contract. 
Thirdly,  whether  it  comprised  all  the  stone  of  the  speci- 
fied quality.  Fourthly,  whether  the  Plaintiffs  had,  by 
subsequent  conduct,  forfeited  their  rights.  Fifthly, 
whether  the  Plaintiffs  had  abandoned  their  contract 

Mr.  Selwyn  and  Mr.  Swanston  for  the  Plaintiffs. 

The  Solicitor-General  (Sir  R.  Palmer)  and  Mr.  Han- 
Sony  for  the  Defendants,  cited  Harnett  v.  Yeilding  (a) ; 
Pooley  V.  Budd{b);  Pollard  v.  Clayton  (c). 


The  Master  of  the  Rolls. 

April  16.  There  are,  I  think,  five  questions  to  be  considered  in 
this  case.  The  first  is,  whether  Mr.  Page  was  the  agent 
for  the  Defendants  for  the  purpose  of  entering  into  any 
contract  with  the  Plaintiffs  for  the  disposal  of  this  stone. 
If  this  be  decided  in  favor  of  the  Defendants,  the  con- 
sideration of  any  further  question  is  immaterial ;  but  if 
this  be  decided  in  favor  of  the  Plaintiffs,  the  next  question 
to  be  considered  is,  whether  what  took  place  between 
Mr.  Page  and  the  Plaintiffs  amounted  to  a  contract 

with 

(a)  2  Sch.  4  Lef.  549.  (c)  1  Kay  J^  J.  462. 

{k)  14  Bcav.  34. 
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Vfith  tllem ;  and  thirdly,  if  it  did,  whether,  according  to 
the  true  construction  of  that  contract,  the  Plaintifli  are 
entitled  to  purchase  the  entirety  of  the  stone  of  the  three 
descriptions  arising  from  old  Westmimter  Bridge.  If 
these  questions  are  decided  in  favor  of  the  Plaintiffs|  then 
arises  a  further  question,  whether  the  Plaintiffs  have  not 
forfeited  all  interest  in  the  contract,  by  reason  of  the 
irregular  manner  in  which  they  have  performed,  or 
rather,  failed  to  perform  their  part  of  it;  and  ffthhff 
and  lastly,  whether  the  Plaintiffs  have  not  abandoned 
the  contract,  or  at  least  acquiesced  in  the  repudiation 
of  it  by  the  Defendants. 

His  Honor  referred  to  the  evidence  on  the  first  point, 
and  said  : — 

Upon  this  evidence,  I  am  of  opinion  that  it  is  not  pos- 
sible for  the  Defendants  to  maintain  their  contention, 
that  Mr.  Page  was  not  their  agent  for  the  purpose  of  en- 
tering into  this  contract  with  the  Plaintiffs.  It  is  obvious 
that  if,  instead  of  being  a  public  government  board,  the 
case  had  been  that  of  a  private  individual  rebuilding 
one  bridge  and  removing  an  old  one,  and  employing  an 
engineer  for  that  purpose,  and  that  these  facts  had 
occurred,  no  court  of  law  or  equity  would  afterwards 
have  permitted  him  to  repudiate  such  a  contract  and  to 
deny  the  authority  of  the  engineer  as  his  agent  I  am 
of  opinion  that,  in  a  matter  of  this  description,  a  public 
government  board  cannot  be  treated  in  any  different 
manner  from  that  in  which  a  private  individual  would 
be  dealt  with.  Whether  it  be  a  private  individual,  or 
whether  it  be  a  private  or  a  public  company,  or  whether 
it  be  a  government  board,  the  same  rules  of  law  and 
equity,  as  I  apprehend,  apply  to  all  alike,  and  persons 
dealing  with  them  are  not  only  bound  by  the  same  ob- 
ligations, but  are  also  entitled  to  the  same  rights,  and 
to  rely  on  the  same  principles.  The  first  point,  there- 
fore 
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fore,  muBl,  in  my  opinion^  be  docided  in  fa?or  of  the 
Plaintifia, 

The  second  queationi  it  ia  clear,  must  be  decided  lu 
favor  of  the  PlaintiiF.  Both  Mr«  Pag^  and  Mr.  SarrU 
concur  with  the  Plaintiffa  on  this  subject,  and  the  pas- 
stges  I  have  read  prove  that  the  offer  of  the  Plaintiffs, 
such  as  it  was,  was  ^mply  accepted  without  condiUon 
or  qualification  or  reservation. 

The  third  question  is.  what  the  offer  was  which  was 
so  accepted.  This  depends  on  the  construction  to  be 
put  qn  the  original  advertisement  and  the  tender  of  the 
Plaintiffs  following  it.  by  the  acceptance  of  which  by 
the  Defendants,  through  their  agents  Mr.  Price  and  Mr. 
Harrhf  without  the  impoaiiion  of  any  conditions  or 
limitationa  whatsover.  the  contract  is  created.  The 
Plaintiffs  contend  that  this  means  the  whole  of  the  stone 
of  the  kinds  mentioned  in  their  offer ;  the  Defendants 
contend  that  it  means  only  so  much  stone  as  they  may 
think  fit  to  let  them  have. 


This  point.  I  am  also  of  opinion,  must  be  decided  in 
favor  of  the  Plaintiffs.  In  the  first  place,  the  words  of 
the  advertisement  are  general  i'^**  Offers  will  be  received 
for  the  old  Porihnd  stone.  &c. ;"  that  is.  offers  will  be 
received  for  all  or  any  part  of  the  Portland  stone.  &c. 
It  would,  no  doubt,  have  been  open  to  any  person 
making  a  tender  to  offer  to  take  a  portion  of  what  was 
offered  only,  specifying  what  portion  he  desired  to  tske ; 
and  accordingly,  the  Plaintiffa  offered  to  take  the  arch 
stone,  the  spandrill  stone  and  the  BramUy  Fall  stone 
only,  and  made  no  offer  to  take  the  rough  rubble.  But 
their  offer,  which  follows  the  advertisement  in  the 
generality  of  its  terms,  is.  to  take  Weitnrinster  Bridge 
stone  of  the  description  and  at  the  prices  I  have  already 

mentioned. 
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mentioned,  I  think  this  means  the  whole  of  9uch  »tone. 
If  it  does  not|  it  is  plainly  no  contract  at  all  for  any- 
thing; for  the  vendors  could  immediately  afterwards 
have  said  :  *'  our  contract  means  that  we  accept  your 
offer  only  for  as  much  as  we  choose  to  let  you  have/' 
though  the  Plaintiffs  might,  as  the  fact  is,  have  been 
put  to  great  expense  to  enable  them  to  perform  the  con- 
tracty  in  the  belief  that  their  offer  to  take  the  entirety  of 
the  stone  had  been  accepted,  the  delivery  of  one  ton,  or 
even  one  cwt  of  stone,  would  have  satisfied  the  con- 
tract. And  again,  on  the  other  hand,  unless  the  Plaintiffs 
had  contracted  to  take  the  whole,  it  is  plain  that  the 
converse  objection  would  apply,  and  that  the  vendors 
might  say,  on  the  faith  of  your  taking  the  whole,  ''  we 
have  accepted  your  offers  and  rejected  others  which 
would  have  enabled  us  to  dispose  of  it,  and  now,  when 
you  have  taken  a  ton  of  each  sort,  and  when  the  price 
of  this  sort  of  stone  has  fallen,  you  refuse  to  take  any 
more/'  I  think  neither  of  these  contentions  could  be 
supported.  I  think  it  also  impossible  that  anyone  could 
hold  the  contract  to  be  wholly  one-sided,  and  that  it 
meant :  "  you,  the  Plaintiffs,  must  take  the  whole,  if 
we,  the  Defendants,  choose  to  require  it;  but  you  are 
not  entitled  to  require  us  to  let  you  have  any  more  than 
we  desire."  Such  a  contract,  which  gives  to  one  party  all 
the  advantage  of  a  rise  in  the  price  of  the  article  sold, 
and  none  of  the  disadvantage  of  a  fall  in  the  price  of  it, 
obviously  could  not  be  supported  without  express  words, 
and  would  certainly  make  most  persons  very  reluctant 
to  enter  into  any  dealings  with  a  government  board.  It 
follows,  therefore,  that,  in  my  opinion,  the  true  construc- 
tion of  the  contract  is,  an  offer  to  take  the  whole  of  such 
stone,  and  an  acceptance  of  that  offer,  which  compels 
the  Defendants  to  deliver  the  whole  of  that  stone.  Un- 
less it  means  this,  it  means  nothing,  and  the  contract  is 
merely  idle  and  illusory.  In  that  case,  the  advertisement 

is 
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is  a  mere  delusion,  and  the  acceptance  by  the  Defend* 
ants  of  the  Plaintiffs*  offer  amounts  to  nothing. 

This  is  not  a  subject  on  which,  in  my  opinion,  the 
evidence  of  the  custom  of  the  trade  is  very  material,  for 
common  sense,  as  well  as  common  justice,  points  out, 
that  a  proposal  to  receive  tenders  for  certain  things  to 
be  sold,  specifying  no  limitation  or  qualification,  and  a 
tender  accepted  to  buy  these  goods,  also  specifying  no 
limitation  or  qualification,  must  have  a  meaning;  but 
that  meaning  must  include  the  whole,  as  no  limit  can 
be  placed  upon  it,  nor  can  any  line  be  drawn  that  would 
not  be  plainly  arbitrary  between  the  whole  and  what 
amounts  pratically  to  nothing.  The  evidence,  however 
on  this  subject,  as  was  to  be  expected,  fully  confirms  the 
Plaintiffs'  contention,  and  shews,  that,  according  to  the 
custom  of  the  trade,  when  the  old  materials  of  a  building 
about  to  be  removed  are  offered  for  sale  without  reserve 
as  to  the  quantity,  the  whole  is  understood  by  vendor 
and  purchaser  to  be  included  in  the  offer  to  sell,  and 
the  whole  is  understood,  in  like  manner,  to  be  included 
in  the  tender  to  purchase. 

The  Defendants  take  a  distinction  of  this  descrip- 
tion : — they  say  that  a  large  portion  of  this  stone  was 
worked  up  in  the  construction  of  the  new  bridge,  and 
that  this  was  not  intended  to  be  sold,  and  that  the 
Plaintiffs  never  made  any  complaints  of  its  being  so 
used,  and  yet  that,  if  the  contract  include  the  whole  of 
the  stone,  it  would  also  include  the  portion  so  used  by 
them,  under  the  direction  of  Page  and  Harris^  in  the 
construction  of  the  new  bridge.  But  this  does  not 
appear  to  me  to  destroy  the  true  construction  of  the 
contract  or  invalidate  the  Plaintiffs'  contention.  In  the 
first  place,  the  fact  is  not  clearly  established  in  the  evi- 
dence, and  the  Plaintiffs'  affidavit  asserts,  that  it  was  only 
a  portion  of  the  flag  stones  which  were  so  used ;    but 
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assuming  the  fact  to  be  as  stated  by  the  Defendants  in 
their  answer,  this  would  not  alter  the  true  construction 
of  the  contract,  it  would  rather  fall  within  the  head  I 
have  shortly  to  consider,  viz.,  that  of  acqqiescence  of 
the  Plaintiffs  in  the  rejection  of  the  contract  by  the 
Defendants;  but  in  truth  I  think  it  cannot  be  so  treated, 
but  must  be  regarded  simply  in  this  light : — although 
we,  the  Plaintiffs,  are  entitled  to  the  whole  of  this  stone 
under  the  contract,  yet,  if  you  want  a  portion  of  it  for 
the  construction  of  the  new  bridge  and  the  prosecution 
of  the  works,  we  shall  make  no  objection.  All  which 
might  be  done  tacitly  without  any  arrangement  being 
expressly  come  to  for  that  purpose. 


1863. 


I  now  come  to  consider  the  fourth  point,  which  is 
prominently  brought  forward  by  the  Defendants  and  on 
which  a  considerable  amount  of  evidence,  principally 
documentary,  has  been  put  forth.  The  effect  of  it  may 
be  shortly  stated  to  be,  that  the  Defendants  were  dis- 
satisfied with  the  manner  in  which  the  Plaintiffs  per- 
formed their  engagement,  that,  in  consequence,  they 
declined  to  let  them  have  any  more  stone. 


Upon  carefully  considering  the  facts  proved  before 
me  on  this  part  of  the  case,  the  difficulty  in  which  the 
Plaintiffs  were  placed,  with  regard  to  their  double  relations 
with  the  Defendants  and  the  continued  supply  of  stone 
to  them  by  Mr.  Page  up  to  the  month  of  Aprily  1862, 
I  think,  that  the  forbearance  of  the  Plaintiffs  in  over^ 
looking  the  occasional  violations  of  the  contract  by  the 
Defendants,  and  delaying  to  file  this  bill  till  September, 
1862,  cannot  be  imputed  to  the  Plaintiffs  as  any  acquies- 
cence in  the  repudiation  of  the  contract  by  the  Defend- 
ants, or  as  sufficient  to  constitute  a  bar  to  the  relief  which 
they  ask,  except  so  far  as  regards  any  account  for  the 
stone  sold  through  Eversfield  ^  Home  prior  to  the  Tith  of 
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April,  1862.  After  the  12th  of  April,  1862,  un- 
doubtedly! the  Plaintiffs  were  at  arm's  length;  but, 
within  five  months  after  that  time,  the  bill  is  filed,  and 
after  the  12th  of  Aprils  1862,  a  correspondence  went 
on  between  the  Plaintiffs  and  the  Defendants,  the 
former  endeavouring  to  induce  the  Defendants  to  with- 
draw their  refusal  to  deliver  any  more  stone.  This 
correspondence  is  not  concluded  till  the  24th  June, 
1862,  and  this  bill  is  filed  on  the  2nd  September  fol- 
lowing. I  am  of  opinion  that  this  is  not,  in  these  circum- 
stances, any  delay  which  ought  to  preclude  the  Plain- 
tiffs from  obtaining  the  relief  they  seek  in  this  Court, 
and  to  which,  in  my  opinion,  they  are  entitled. 

To  sum  up  the  conclusions  which  I  have  arrived  at, 
I  am  of  opinion,  that  the  advertisement  of  Mr.  Page 
and  the  written  offer  of  the  Plaintiffs  was  unconditionally 
accepted  by  him  and  constituted  a  valid  and  binding 
contract  between  the  Plaintiffs  and  Mr.  Page,  so  far  as 
he  was  able  to  make  one  on  behalf  of  the  Defendants. 
I  am  of  opinion  that  Mr.  Page  was  acting  within  the 
scope  of  his  authority,  as  agent  of  the  Defendants,  when 
he  entered  into  that  contract,  and  that  they  are  bound 
by  it.  I  am  also  of  opinion,  that,  by  the  true  construc- 
tion of  that  contract,  the  Defendants  were  bound  to 
deliver  to  the  Plaintiffs,  and  that  the  Plaintiffs  were 
bound  to  take  from  the  Defendants,  at  the  prices  men- 
tioned in  their  tender,  all  the  stone  of  the  old  Weit- 
minster  Bridge  of  the  three  descriptions  mentioned  in 
their  tender;  and  further,  I  am  of  opinion  that  the 
Plaintiffs  have  not  forfeited  their  right  to  have  this 
contract  enforced,  by  reason  of  the  irregularities  in  pay- 
ment mentioned  in  the  answer,  or  by  reason  of  their  not 
having  sooner  sought  the  aid  of  this  Court,  although 
I  am  of  opinion  that  they  have  waived  their  right  to 
any  relief  in  respect  of  the  damage  sustained  by  them 
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prior  to  the  12th  Aprils  1862,  by  reason  of  the  occa- 
Bional  Yiolation  of  the  contract  by  the  Defendants. 

Decree  specific  performance  and  grant  the  injunction 
as  prayed.  Take  an  account  of  damages  sustained  by 
Plaintiffs  since  the  12th  Aprils  1862,  by  reason  of  the 
breach  of  the  agreement  by  the  Defendants,  and  also 
the  costs  of  the  suit,  unless,  as  in  some  of  these  cases, 
I  am  precluded  from  giving  them  by  statute^ 
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DREW  V.  LOCKETT.  j^^i  ^o,  22. 

May  28. 

A  T  the  close  of  the  year  1862,  the  Plaintiff,  who  was  ^  ^^^^^  ^y^^ 

"^^    then  Miss  Odell  and  residing  with  her  stepfather,  pay>  <>^  & 
■       •rv^j  _,  .11  1.  .11  debt  for  which 

the  Defendant  Lockeit,  was  entitled  to  two  undivided  he  became 

fifth  parts  in  certain  freehold  and  copyhold  heredita*  ^^^^^^^^ » 
■^  '^^  entitled  to  all 

ments,  a  part  of  which  were  in  question  in  this  suit.  Her  the  equities 

stepfather,  Mr.  Lockett,  was  entitled  to  two  other  un-  J^fcould"^ 

divided  fifth  parts  in  the  same  hereditaments,  and  his  have  enforced 

daughter  Miss  Locketi,  now  Mrs.  Ayrei,  was  entitled  to  merely  against 

the  remaining  one-fifth.    In  January,  1853,  Mr.  Locketi  \^?  principal 

,     .         ^,  ,  ^debtor,  but  also 

was  desirous  of  borrowing  some  money  on  the  secunty  of  against  all  per- 

his  share  in  the  property,  to  facilitate  which  the  Plaintiff  ~°def  him!"^ 

consented  to  join  with  him  and  to  make  her  share  of  the     A,  mort- 

property  also  liable  for  the  sum  advanced.   Accordingly,  ^^  C.^d 

on  21  St  Janudry,  1863,  an  indenture  of  mortgage  was  B.  became 

executed  by  and  between  Mr.  ZockeU  of  the  first  part,  for  the  debt 

the  Plaintiff  of  the  second  part,  Mr.  SmUhenden  of  the  Afterwards^. 

^      '  mortgaged  the 

third  estate  to  i)., 
who  had  notice 
cyf  the  first  mortgage.  The  first  mortgage  was  subsequently  paid  off,  partly  by  B., 
the  surety,  but  i).  got  a  transfer  of  the  legal  estate:— Hc/^,  that  the  surety  had 
still  priority  over  D.  for  the  amount  pud  by  him  under  the  first  mortgage,  as  surety 
fori. 
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1863.  third  part,  the  Defendant  Thomas  Sworder  of  the  fourth 
part  and  Mr.  Evans  of  the  fifth  part,  whereby  Mr. 
Lockett  mortgaged  his  undivided  two  fifth  parts  to  Mr. 
Evans  to  secure  the  sum  of  2,000/.,  and  the  Plaintiff 
also  mortgaged  and  charged  her  undivided  two  fifths  in 
the  same  hereditaments  unto  Richard  Evans  for  further 
securing  to  him  the  sum  of  2,000/.  which  had  been 
advanced  by  Evans  to  Lockett  on  the  security  of  the 
two  fifths  belonging  to  Mr.  Lockett  in  the  heredi- 
taments. It  was  proved  that  Miss  Odell  joined  with 
Mr.  Lockett  in  the  execution  of  this  indenture  as  a 
surety  only.  This  was  shewn  by  the  deeds  themselves, 
and  also  by  the  recital  in  the  subsequent  deed  of  the  24th 
December,  1855,  which  was  distinct  on  the  point.  She 
received  no  part  of  the  money  advanced  to  Mr.  Lockett 
and  derived  no  benefit  therefrom.  In  April,  1853,  the 
Plaintiff  married  her  present  husband,  the  Defendant 
Robert  Drew,  and  thereupon  a  settlement  was  made  of 
the  Plaintiff's  property,  bearing  date  the  26th  of  April, 
1853.  On  the  3rd  of  July,  the  Defendant  Mr.  Sworder 
had  notice  of  the  existence  of  this  settlement  and  of  the 
rights  and  interests  of  the  Plaintiff  and  her  children 
under  it.  Subsequently  to  this,  Mr.  Lockett  made  a 
further  mortgage  of  his  interest  by  deeds  of  26th  of  Au-- 
gust,  1853,  in  favor  of  Miss  Ckarsley,  which  was  further 
secured  by  an  indenture  bearing  date  the  24th  of  Decern^ 
ber,  1855,  presently  mentioned.  This  mortgage  was  now 
vested  in  the  Defendant  Thomas  Sworder,  under  an  in- 
denture of  transfer  of  the  24th  of  June,  1858.  In  addi* 
tion  to  this,  the  Defendant  Lockett  executed  various 
other  charges  and  incumbrances  affecting  his  two  fifths 
in  favor  of  the  Defendant  Thomas  Sworder,  to  secure 
to  him  sums  of  money  advanced  by  him  to  the  De- 
fendant Lockett. 

In  1855,  Evans  being  desirous  of  realizing  his  mort- 
gage 
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gage  security^  a  portion  of  the  hereditaments  included  in  1863. 
his  mortgage  was  sold  to  Mr.  Abel  Smit/i,  and  was  con- 
veyed to  him  by  an  indenture,  bearing  date  the  24th  of 
December,  1855,  but  in  fact  executed  on  28th  March^ 
1856.  What  was  sold  was  the  two-fifths  belonging  to 
the  Defendant  Lockett  in  this  portion,  the  two-fifths 
of  the  Plaintiff  and  the  remaining  one-fifth  which  be- 
longed to  Miss  Lockett,  the  lady  who  was  now  the  wife 
of  Benjamin  Ayres.  All  the  persons  interested  in  these 
shares  and  all  the  incumbrancers  upon  them  were  made 
parties  to  the  deed,  and  all  executed  it  except  Miss 
Lockett,  who  was  at  that  time  an  infant,  and  who  was 
to  execute  it  and  receive  her  one-fifth  of  the  purchase- 
money,  providing,  on  attaining  twenty-one,  she  assented 
to  this  sale  of  her  share.  The  amount  of  the  purchase- 
money,  after  certain  deductions,  was  4,385/.  The 
amount  of  the  share  of  the  purchase-money  belonging 
to  the  Defendant  Lockett  in  respect  of  his  two-fifths,  and 
also  of  the  Plaintiff's  share  of  the  purchase-money  in 
respect  of  her  two-fifths  in  the  property  sold,  was  each 
the  sum  of  1,754/. ;  but  Mr.  Evans,  the  mortgagee,  re- 
quired to  be  paid  in  full  the  total  amount  due  to  him, 
which  the  two -fifths  of  the  purchase-money  belonging 
to  Mr.  Lockett  would  not  discharge.  The  consequence 
was,  that  394/.  3«.  8c/.  had  to  be  taken  from  the  two- 
fifths  of  Plaintiff's  share  of  the  purchase-money,  and 
this  was  done  and  paid  to  Evans  accordingly,  for  the 
purpose  of  paying  him,  in  full,  all  that  was  due  to  him 
for  principal  and  interest.  Accordingly,  he  was  then 
fully  paid  off;  and  as  regarded  the  remainder  of  the 
property  included  in  his  mortgage,  he  was  a  trustee 
for  the  rightful  owners. 

By  an  indenture  of  even  date,  to  which  the  Plaintiff 
was  not  a  party,  Evans,  the  mortgagee,  by  the  desire 
of  Lockett,  conveyed  to  Miss  Charsley  all  the  undivided 

two 


602  CASES  IN  CHANCERY. 

1863.  ^^  &MiB  parts  or  Bbares  of  the  Defendant  Lockett  in 
the  remainder  of  the  property  included  in  the  mort- 
gage of  January f  1853|  but  not  included  in  the  sale  to 
Smith,  as  a  further  security  for  the  sum  advanced  by 
heri  and  at  the  same  time,  by  this  instrument,  he  con- 
veyed the  legal  estate  in  these  hereditaments  to  her. 
All  these  charges,  together  with  the  legal  estate  in  the 
hereditaments,  were  now  vested,  by  assignment  and  con- 
veyance, in  the  Defendant  Swarder,  and  the  question 
the  Court  had  to  determine  was,  whether  the  Plaintiff 
was  entitled,  by  virtue  of  her  having  been  a  surety  only 
to  secure  the  sum  of  2,000/.  lent  to  Lochett,  to  stand  in 
the  place  of  £!vans,  the  mortgagee,  as  against  the  two- 
fifths  of  Lockett  in  the  remaining  property  not  included 
in  the  sale  to  Smith,  and  so  conveyed  to  Miss  Charsley 
as  before  stated  by  the  deed  of  even  date,  and  whether 
the  Plaintiff  was  entitled  to  have,  as  against  this  re- 
maining unsold  portion  of  the  mortgaged  property,  the 
same  rights  and  securities  as  Evans  had,  in  order  to 
enforce  payment  of  the  394/.  3#.  8c/.,  being  the  balance 
of  the  purchase-money  of  her  undivided  two  fifths  sbane 
in  the  said  property  which  were  sold,  and  which  balance 
was  retained  for  the  purpose  of  paying  the  mortgage- 
debt  due  to  Evans. 

Mr.  W.  R.  ElUs,  for  the  Plaintiff,  cited  Lancaster  v. 
Evars{a);  Stansfieldv.Hallam{b);  Praedv.Gardiner{e); 
Sugden's  Vend.{d). 

Mr.  Southgate  and  Mr.  Marten,  for  the  Defendant, 
referred  to  Copis  v.  Middkton  (e) ;  Williams  v.  Owen  (/) ; 
Farebrother  v.  Wadehouse  {g). 

Mr. 

(a)  10  Beav.  154.  (e)  Tttr.  ^  Ruu.  224. 

(b)  29  L.  J.  (CA.)  173.  (/)  13  Sim.  597. 

(c)  2  Cox,  86.  (g)  23  Bern.  18. 
{d)  Page  lOlQ  (lUk  edit.) 
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Mr.  EUiif  in  reply»  referred  to  Lake  v.  Brutton  (d). 


The  Master  of  the  Rolls. 

The  question  is,  whether  the  Plaintiff  and  the  par-      May  20. 
ties  claiming  under  the  settlement  of  the  26th  of  April, 
1863,  have  a  right  to  be  paid  the  394Z.  35.  8rf.  out  of 
Lockett's  share,  in  priority  of  Sworder,  the  transferee  of 
the  second  mortgage  of  the  26th  of  Au^ust^  1852. 

The  general  right  of  a  surety  to  stand  in  the  place  of 
the  creditor,  y^ho  has  been  paid  off,  is  not  disputed ; 
Lancaster  v.  Evors  (b)  and  many  other  cases  establish 
it,  and  the  general  right  is  not  questioned.  But,  on 
behalf  of  the  Defendant  Sworder,  it  is  insisted,  that 
this  right  is  confined  to  the  right  as  between  the  ori- 
ginal creditor  and  the  principal  debtor,  and  that  it  does 
not  extend  to  the  case  where  subsequent  incumbrances 
have  been  made  by  the  principal,  so  as  to  deprive  such 
subsequent  incumbrancers  of  their  security,  and  that  as, 
in  this  case^  on  the  26th  August,  1853,  Lockett  mort- 
gaged his  undivided  two-fifths,  subject  to  the  mortgage 
to  Evans,  to  Miss  Charsley,  to  secure  a  sum  of  728/.> 
which  mortgage  is  vested  in  the  Defendant  Mr.  Sworder, 
who  acted  as  solicitor  for  the  lady  in  that  transaction,  he 
is  entitled  to  have  that  paid  out  of  the  two-fiflhs  belong- 
ing to  Lockett,  against  all  persons  except  the  mortgagee 
Evans,  and  the  authorities  which  are  relied  on  for  this 
purpose  are  Williams  v.  Owen  (c) ;  Bowker  v.  Bull  {d) ; 
and  Farebrother  v.  Wodehouse  (e)  before  me. 

But 

(a)  ]8  Bern.  34.  {d)  1  Sim.  (N.  5.)  29. 

(6)  10  Beav.  154.  (e)  23  Beav.  18. 

(c)  18  Sim.  597. 
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1 863.  But  I  am  of  opinion  that  none  of  these  cases  establish 

the  proposition  that  would  be  necessary  in  order  to 
maintain  the  contention  of  the  Defendant.  In  the  first 
place,  all  question  of  absence  of  notice  of  the  first  in- 
cumbrance and  any  right  which  might  flow  from  being 
a  purchaser  for  value  without  notice  may  be  disregarded 
in  the  present  case.  No  such  questions  arise  here,  the 
prior  mortgage  to  Evans  was  well  known  to  the  subse- 
quent mortgagees,  and  it  was  subject  to  that  charge  that 
the  subsequent  mortgages  were  created.  The  utmost 
that  any  of  those  cases  have  gone  appears  to  me  to  be 
this :— that  as  the  surety  knew  that  if  the  mortgagee, 
the  payment  of  whose  debt  he  guaranteed,  advanced  any 
further  money  to  the  mortgagor  on  the  security  of  the 
same  property,  he  would  be  entitled  to  tack  the  second 
mortgage  to  the  former,  and  that  he  could  not  be  com- 
pelled to  reconvey  the  property  until  both  mortgages 
were  satisfied,  so  the  surety  cannot  insist  on  interposing 
between  the  two  securities,  and  put  himself  in  a  better 
situation  than  the  person  for  whom  he  became  surety. 
That  he  cannot  insist  on  being  a  first  mortgagee  before 
the  second  mortgagee,  if  he  tender  the  money  sufficient 
to  pay  off  the  first  mortgage,  and  thus  endeavour  to 
exclude  the  second  charge  created  in  favour  of  the 
original  creditor.  The  validity  of  these  decisions  is  not 
now  the  question  before  me,  but  they  stand  on  a  separate 
ground,  and  it  is  to  be  observed,  that  this  right  of  a  first 
mortgagee  to  tack  further  advances  is  a  matter  which  the 
surety  might  prevent  by  a  stipulation  in  his  original 
contract,  that  his  suretyship  for  the  first  charge  should 
cease  and  determine  in  case  he,  the  mortgagee,  should 
advance  further  sums  on  the  security  of  the  same 
property  without  the  consent  of  the  surety.  But  even 
this  exception  from  the  rule  can  only  apply  in  cases 
where  the  first  mortgagee  has  made  his  subsequent 

advance 
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advance  in  ignorance  of  any  other  charge  having  been  1863. 
made  by  the  mortgagor  on  the  same  property  in  favour 
of  any  other  person.  In  other  words,  it  is  only  in  cases 
where  the  first  mortgagee  could  tack  his  subsequent 
advance  to  his  first  mortgage,  that  he  could  apply  this 
exception  to  the  doctrine.  But  if,  after  the  mortgage, 
for  the  payment  of  which  the  surety  is  bound,  the 
mortgagor  should  obtain  money  from  another  person 
on  the  security  of  the  first  mortgaged  hereditaments, 
and  if  notice  of  that  second  mortgage  should  be  given 
to  the  first  mortgagee,  then  no  further  advance  made  by 
him  to  the  mortgagor  could  be  tacked  on  to  his  first 
mortgage,  nor  could  the  right  of  the  surety  to  stand  in 
the  place  of  the  first  mortgagee,  in  respect  of  his  first 
mortgage  when  paid  oflT,  be  contested,  in  case  the  surety 
advanced  any  money  for  that  purpose,  unless,  in  the 
solitary  case,  where  the  first  mortgagee  advanced  further 
money  on  the  same  security,  without  knowledge  or 
notice  of  any  charge  prior  to  his  second  advance. 

I  am  of  opinion  that  a  surety  who  pays  off  the 
debt  for  which  he  became  surety  must  be  entitled  to 
all  the  equities  which  the  creditor,  whose  debts  he  paid 
off,  could  have  enforced,  not  merely  against  the  prin- 
cipal debtor,  but  also  as  against  all  persons  claiming 
under  him.  It  is  to  be  observed,  that  the  second  and 
any  subsequent  mortgagee  is  in  no  respect  prejudiced  by 
the  enforcement  of  this  equity ;  when  he  advances  his 
money  he  knows  perfectly  well  that  there  is  a  prior 
charge  on  the  property,  and  if  he  thinks  fit  to  advance 
bis  money  on  such  security,  it  is  his  own  affair,  and  he 
cannot  afterwards  with  justice  complain.  The  amount , 
being  limited,  it  is  a  matter  of  indifference  to  him 
whether  the  first  mortgagee  or  the  surety  is  the  prior 
claimant  for  that  amount,  and  it  would  be,  in  my  opinion, 

a 
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1863.       ^  violation  of  all  principle  if,  when  the  surety  pays  off 
the  debt,  he  were  not  to  be  entitled,  as  against  the  prin- 
cipal debtor  and  those  who  claim  under  him,  to  be  paid 
LocKBTT.     the  full  amount  due  to  him. 

In  this  case  both  Miss  Charaley  and  the  Defendant 
Bworder  knew  that  the  two*fifths  of  Lockett'a  were 
mortgaged  for  2,000/.  and  interest ;  it  was  subject  to 
that  charge  that  they  advanced  this  money ;  but  now 
the  Defendant  Sworder  seeks  to  make  out  that  the 
charge  is  394/.,  less  than  that  sum  ;  nay  more,  for  the 
Defendant,  who  is  consistent' and  logical  in  his  con- 
tention, accordingly  insists,  that  the  Plaintiff  ought 
to  contribute  one^balf  of  the  first  mortgage  debt,  as  if 
she  had  originally  received  one-half  of  the  money  ad- 
▼anoed  by  Evans.  In  this  case,  suppose  the  Plaintiff 
to  have  paid  off  Evans  and  to  have  taken  a  transfer  of 
his  mortgage  securities,  it  is  plain  that  no  conveyance 
or  release  could  have  been  obtained  from  her  until 
she  was  repaid  the  full  amount  of  the  debt  due  to  her 
in  respect  of  Evans*  mortgage.  The  legal  estate 
vested  in  Sworder  in  the  unsold  portion  of  the  mort- 
gaged hereditaments  cannot,  in  my  opinion,  avail  him ; 
lie  cannot  thereby  convert  his  mortgage,  which  was 
subject  to  the  2,000/.  and  interest  included  in  the 
£rst  charge,  into  a  charge  having  priority  over  that 
2,000/.,  either  as  against  Evans  or  as  against  any  person 
entitled  to  stand  in  his  place.  If  he  cannot  as  to  the 
whole,  so  neither  can  he  do  so  as  to  any  portion  thereof, 
and  that  is  what  he  now  seeks  to  do  by  his  present 
contention.  The  case  of  WilUmgkby  v.  Willoughby  (a), 
.  to  which  I  frequently  have  occasion  to  refer  (fr),  de- 
termines, that,  in  such  circumstances,  the  legal  estate 
does  not  put  the  person  who  gets  it  in  any  better  situation 

than 
(a)  1  Term  Rep,  763.        (6)  Set  Sharpies  v.  Adam,  32  Beav.  213. 


Debw 
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.thdf)  he  stood  in  before.    As  regards  all  incumbrancers,       1863. 

of  which  he  had  notice  before  he  advanced  his  money^ 

they  have  priority  over  hinii  whether  he  has  or  has  not 

got  in  the  legal  estate.  Locxbtt. 

The  remaining  points  urged  by  or  on  behalf  of  the  De- 
fendant Mr.  Sworder  are  equally  untenable.  In  the  7th 
paragraph  of  his  concise  statement,  he  insists  that  the 
Plaintiff  did  not  join  in  the  mortgage  merely  as  surety ; 
that  she  was  considerably  indebted  to  Mr.  Locketi  for 
repairs  &c.  on  the  mortgaged  property  and  for  her 
maintenance,  and  that  she  joined  in  the  mortgage  to 
secure  such  moneys ;  and  in  addition  to  this,  that  a  con- 
siderable portion  of  the  mortgage  money  was  raised  for 
the  purpose  of  being  laid  out  in  the  repairs,  &c.,  of 
which  the  Plaintiff  has  had  the  benefit. 


This  is  not  proved,  bat  if  every  word  of  it  were  true, 
it  would  not  entitle  Mr.  Lockettf  or  any  one  claiming 
under  him,  to  contest  the  right  he  admitted,  when 
he  induced  the  Plaintiff  to  become  surety  for  him  to 
JEvans,  viz. :  that  she  was  to  have  all  JSvans*  rights  over 
again  against  him,  Lockett,  if  she  paid  offJEvaru  or  any 
part  of  his  debt.  If  Mr.  Lockett  has  any  claim  against 
the  Plaintiff  in  respect  of  improvement  of  the  property 
or  her  maintenance,  he  must  bring  that  forward  in 
the  ordinary  way,  although,  in  the  circumstances  of 
this  case,  after  the  lapse  of  time,  which  has  occurred,  it 
is  difficult  to  see  how  such  a  claim  could  be  supported  ; 
but  even  if  supported  to  the  fullest  extent,  it  could  not, 
in  respect  of  it,  give  him  a  charge  on  her  property,  or 
any  right  to  be  paid  out  of  the  produce  of  the  sale  of  it, 
unless  upon  a  clear  contract  for  that  purpose,  entered 
into  by  Miss   Odell,  after   admitting  his  claim  and 

knowing 
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1863.       knowing  what  she  was  about    It  is  not  suggested  that 
^^*>^*^      any  thing  of  the  sort  occurred  here. 

V. 

LocKBTT.  A  case  is  also  attempted  to  be  made  out  by  Mr. 
Sworder  against  the  Plaintiflf  of  acquiescence  on  her 
part;  but  I  am  of  opinion  that  no  such  case  is  established, 
nor  after  the  settlement  of  her  share  in  April,  1853, 
could  it|  even  if  established,  be  of  any  avail  as  against 
any  thing  except  her  separate  estate  for  life  in  the 
property  settled. 

I  am  of  opinion,  on  the  whole  of  this  case,  that  the 
Plaintiff  is  entitled,  in  this  Court,  to  the  first  charge  on 
the  hereditaments  left  unsold  in  March,  1856,  and  con- 
veyed by  Evans  to  Miss  Charsley^  exactly  in  the  same 
manner  as  if  the  394/.  3f .  %d.  taken  from  the  Plaintiflfs 
share  of  the  two-fiflhs  of  the  purchase-money  had  not 
been  paid  to  Evans ;  as  if  his  mortgage  had  not  been 
paid  off  in  full,  but  that  amount  was  still  due  to  him. 
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BAGOT  V.  BAGOT. 

LEGGE  r.  LEGGE.  ^^  «.  2«- 

June  8. 

rpHE  first  of  these  suits  was  instituted  by  a  tenant  in  It  is  a  quwtion 

*'*      tail  to  make  the  estate  of  a  prior  tenant  for  life,  be  estoblUbed 

who  was  impeachable  for  waste,  liable  for  acts  of  waste  ^y  «^»dence, 

committed  in  his  lifetime.    The  second  was  for  the  ad-  working  of  a 

ministration  of  the  estate  of  such  tenant  for  life.  abandoned 

mine  by  a 

The  estate  was  derived  from  the  Rev.  Walter  Bagot.  tenant  for  life 

19  waste  or  not. 
who,  by  his  will,  dated  the  4th  of  May^  1798,  devised     SemhU, 

all  his  real  estates,  subject  to  a  term  of  1,000  years,  for  [{jf  ^odkln^' of 

payment   of   debts,   legacies,  &c.,  to   his  eldest  son  which  had 

Egerton  Arden  Bagot  for  life,  with  remainder  to  trustees  tinued"or'^" 

to  preserve  contingent  remainders,  with  remainder  to  twenty  or 
t      f*  11  ^    -r^  M    w      -n  thirty  yean,  in 

the  first  and  other  sons  of  Egerton  Arden  Jbagot  sue-  conseqaence  of 

cessively  in  tail  male,  with  similar- limitations  in  favor '^  "®' ^^^'"^^ 
''  '  been  remune- 

of  each  of  the  testator's  other  sons,  Walter^  William,  rative,  might, 

Harvey,  Humphrey  and  Ralph,  successively,  for  life,  and  be  worked*'by* 

of  their  respective  issues  in  tail  male,  with  an  ultimate  a  succeeding 

remainder  to  the  right  heirs  of  the  testator.    The  will  but  a  mine     ' 

contained  no  provision  to  exempt  the  several  tenants  for  ^**"?  *^®^ 
!•/.    i.         .1  i.  workmgof 

life  from  impeachment  for  waste.  which  has 

been  aban- 

The  testator  died  in  July,  1806.  oJUJier  J  ^be 

JEgerton  inheritance  for 
the  advantage 
of  the  property,  cannot  be  worked  by  a  succeeding  tenant  for  life. 
After  a  long  delay  in  taking  proceedings  against  a  tenant  for  life  in  respect  of  waste, 
the  Court  endeavours  to  deal  liberally  towards  him. 

When  a  tenant  for  life  impeachable  for  waste,  improperly,  knowingly  and  wilfully 
commits  waste,  he  cannot  derive  any  benefit  from  the  timber  cut. 

As  to  the  time  from  which  interest  is  chargeable  against  a  tenant  for  life  who  com- 
mits waste. 

If  a  tenant  for  life  commit  waste,  the  produce  does  not  belong  absolutely  to  the  first 
tenant  in  tail  in  e$»e  while  there  is  a  possibility  of  prior  tenants  in  tail  coming  into 
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1863. 


Baoot 

V. 

Baoot. 
Lboob 

9, 

Lbogs. 


JSgerton  Arden  Bagot,  thereupon,  entered  into  pos- 
session of  the  real  estates,  and  he  continued  in  possession 
down  to  his  death  in  February,  1861.  Prior  to  this 
time,  the  testator's  sons,  Walter,  William,  Harvey  and 
Humphrey,  had  died  without  issue  male,  and  at  this 
time,  the  estate  stood  limited  to  Ralph  Bagot  for  life, 
with  remainder  to  his  son  (the  Plaintiff)  William  W. 
Bagot  in  tail.  Tlie  latter  was  an  infant,  having  been 
bom  on  the  24th  o{  January,  1847. 


Egerton  Arden  Bagot  had,  by  his  will,  after  reciting 
the  will  of  his  father,  devised  certain  hereditaments  of 
his  own  to  Ralph  Bagot  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male  ;  and  he  dis- 
charged his  paternal  settled  estates,  and  all  persons  en- 
titled thereto, ''  from  all  sums  of  money,  claims,  rights 
and  interests,  to  which  he  had  become  entitled  previously 
to  the  date  of  his  will,  in  consequence  of  his  having 
discharged  or  purchased  any  incumbrances  affecting 
the  said  paternal  estates,  or  purchased  leasehold  in- 
terests granted  out  of  or  affecting  the  same.**  And  he 
declared,  that  if  any  person  taking  any  interest  under 
his  will  in  his  estates  should,  in  any  manner,  dispute  or 
call  in  question  any  of  the  dispositions  of  that  his  will, 
or  make  any  claim  against  his  estate,  in  respect  of  any 
dealings  or  transactions  which  had  taken  place  with  or 
in  reference  to  paternal  settled  estates,  that  then  he 
should  forfeit  his  estate.  He  also,  by  codicil,  directed 
that  the  amount  of  any  such  claim,  if  established, 
should  be  paid  one  of  the  incumbrances  on  his  paternal 
estates,  which  had  been  paid  off  by  him  and  out  of  his 
own  devised  estates. 


The  first  suit  was  instituted  in  April,  1862,  by  William 
W.  Bagot,  the  infant  tenant  in  tail,  against  his  iather, 
the  tenant  for  life  in  possession,  and  the  executors  of 

Egerton 
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EgerUm  Arden  Bagot.  The  bill  stated  that '' during  1863. 
the  period  when  Egertan  Arden  Bagot  was  in  posses- 
sion^  as  tenant  for  life,  of  the  real  estates  so  derised, 
as  aforesaid,  by  the  will  of  Walter  Bagot,  he,  fix>m 
time  to  time,  with  fall  knowledge  that  he  was  im- 
peachable for  waste,  committed  divers  acts  of  waste, 
by  felling  timber  other  than  for  necessary  repairs, 
and  by  opening  and  working  new  mines  and  mines 
which  had  been  abandoned,  and  mines  which  were  not 
in  a  state  of  working  at  the  death  of  the  testator  Walter 
Bagot,  some  whereof  had  never  been  worked  by  the 
testator  or  by  any  other  person  whilst  he  was  in  pos- 
session thereof,  and  others,  if  they  had  been  so  worked 
whilst  he  was  in  possession  thereof,  had  nevertheless 
been  abandoned  or  were  lying  dormant  at  his  death,  and 
that  Egerton  Arden  Bagot,  from  time  to  time,  sold  the 
said  timber  and  minerals,  and  obtained  large  sums  of 
money  as  the  proceeds  thereof,  which  he  applied  to  his 
own  use,  and  thereby  he  amassed  a  very  considerable 
fortune." 

The  bill  prayed  a  declaration  that  the  personal  estate 
of  Egerton  Arden  Bagot  was  liable  to  answer  to  the 
Plaintiff  for  all  the  benefit  and  profits  received  by  him 
from  the  acts  of  waste,  with  interest  firom  the  periods 
they  were  respectively  received,  and  it  prayed  an  account 
of  the  timber  improperly  felled,  and  also  of  the  coals 
and  minerals  gotten  by  him  from  mines  under  the  estates 
which  were  unopened,  abandoned  or  dormant  at  the 
death  of  Walter  Bagot,  the  testator,  distinguishing  those 
prior  to  the  Plaintiff's  birth  in  1847. 

The  executors  of  Egerton  Arden  Bagot,  by  their 
answer,  said  that  their  testator  had  granted  several  leases 
for  his  life  of  divers  coal  mines  under  the  Lancashire 
estate,  some  of  which  were  new  and  unworked,  and  that 

others 
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1863.  others  were  lying  dormant ;  and  that  he  had  felled  timber 
on  the  settled  estates;  and  that,  to  the  best  of  their  know- 
ledge, he  had  received  for  coals  from  unopened  mines, 
Baoot.  before  the  Plaintiff's  birth,  7,923Z.  Ids.  4rf ,  and  after  his 
^^^^^  birth,  11,762/.  18«.  2d.;  from  dormant  mines,  before 
LsoGs.  his  birth,  9,769/.;  after  his  birth,  1,376/.;  for  timber 
cat,  4,330/.  135.  9c/.  They  stated  that  none  of  the  mines 
had,  as  they  believed,  been  worked  from  1776  to  1806, 
while  Walter  Bagot^  the  settlor,  was  in  possession. 
They  also  stated  their  belief,  that  part  of  the  timber,  or 
the  proceeds  thereof*  had  been  employed  or  expended 
in  rebuilding,  repairing  and  improving  the  estates,  and 
they  claimed  to  set  off  or  retain  all  just  allowances  in 
respect  of  some  incumbrances  which  had  been  paid  off 
by  Egerton  Arden  Bagot,  together  with  the  outlay  and 
expenses  he  had  incurred  in  rebuilding,  and  in  repairs 
and  improvements,  which  they  alleged  were  far  beyond 
what  could  have  been  required  by  a  mere  tenant  for  life. 
They  also  insisted  on  the  clause  of  forfeiture  and  the 
benefit  of  the  provision  contained  in  the  will  and  codicil 
oi  Egerton  Arden  Bagot. 

Mr.  Osborne  and  Mr.  G.  N.  Colt  for  the  Plaintiff. 
The  estate  of  the  tenant  for  life  is  clearly  accountable 
for  the  waste  committed ;  but  a  distinction  must  be 
made  as  to  that  prior  to  the  Plaintiff's  birth  in  1847 
and  that  subsequent.  As  to  the  former,  the  amount 
ought  to  be  invested  for  the  benefit  of  the  parties  en- 
titled to  the  estate  in  succession,  giving  to  the  former 
tenant  for  life  no  benefit  from  his  wrongful  acts.  As  to 
the  latter,  the  Plaintiff,  as  the  owner  of  the  first  estate 
of  inheritance,  is  entitled  absolutely  to  the  produce,  and 
interest  is  chargeable  on  the  amounts  received  from  the 
time  of  their  receipts.  They  cited  Williams  v.  The 
Duke  of  Bolton  (a);  Powlett  v.  The  Duchess  of  Bol- 
ton; 
(fl)  1  Cox,  72. 


CASES  IN  CHANCERY. 


613 


ion  (a);  Whitfield  v.  J3ewit{b);  LusJdngton  v.  BoU 
dero  (c) ;  Oarth  v.  Cotton  {d)  ;  The  Duhe  of  Leeds  v. 
Lord  Amherst  (e) ;  The  Marquis  of  Ormonde  v.  Kyn- 
nersley(f);  Bateman  v.  Hotchhin  (No.2){g)\  Foley 
y.  Burnell  (A). 

As  to  the  dormant  mines,  it  appears  that  the  settlor 
entered  into  possession  of  the  estate  in  1775,  and  died 
in  1806,  and  that,  during  thirty-one  years,  none  of 
the  mines  were  worked.  The  dormant,  or  abandoned 
mines,  are  therefore  in  the  same  position  as  the  un- 
opened mines ;  Vtner  v.  Vaughan  (i). 

As  to  the  alleged  lasting  improvements,  they  cited 
CaUecott  v.  Brown  (A) ;  Bent  v.  Dent  (/). 

Mr.  Hobhouse  and  Mr.  Lewin  for  Ralph  Bagot,  the 
tenant  for  life  in  possession,  argued  that  the  money 
received  in  respect  of  the  waste  ought  to  have  been 
invested  ;  that  the  prior  tenant  for  life,  being  a  wrong- 
doer, was  not  entitled  to  any  benefit  from  his  wrongful 
act,  and  that  therefore  the  fund  ought  to  have  been 
accumulated.  That  the  present  tenant  for  life  was  en- 
titled to  the  income  of  the  fund  so  accumulated  prior 
to  the  birth  of  the  tenant  in  tail ;  Qower  v.  Eyre  (m). 

Mr.  Seltayn,  Mr.  Baggallay  and  Mr.  Rcuch,  for  the 
executors  of  Egerton  Arden  Bagot,  argued  that  no 
interest  was  payable  on  the  amount  received  in  respect 
of  timber  and  minerals  prior  to  the  death  of  Egerton 
Arden  Bogota  who  was  entitled  to  the  rents  and  profits 
for  life,  and  that,  at  the  utmost,  interest  could  only  be 

chargeable 


(a)  3  Ve».  374. 
{b)  2  P.  Wmt.  240. 

(c)  15  Beav.  1. 

(d)  3  Atk.  751 ;  5.  C.  1  Ve». 
<en.  524;  1  Dtc/c.  185;  1  White 
4-  Tvdor'i  Lead.  Cm,  559. 

(e)  14  Sim.  357  ;  5.  C.  2  ThU. 
117;  20  JBeav.  239. 


(/)  15  Beat.  10,  ». 

{g)  31  Beav.  486. 

(A)  I  hro.  C.  C.  274. 

(t)  2  Beav.  466. 

(k)  2  Hare,  144. 

(/)  30  Beav.  363. 

(m)  Sir  G.  Cooper,  156. 
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chargeable  from  the  filing  of  the  bill.  That  after  tb^ 
great  lapse  of  time  (now  fifty-four  years)  during  vrbich 
no  complaint  had  been  made,  it  was  impossible  to  ascer* 
tain  the  circumstances  under  which  the  timber  had  been 
cut^  that  the  trees  might  have  been  deteriorating,  or 
have  consisted  of  necessary  thinnings^  or  windfalls,  and 
that  by  cutting  them,  the  estate  might  have  been  im- 
proved instead  of  injured,  and  those  in  remainder  bene- 
fited thereby.  That  the  only  case  in  which  interest  had 
been  given  from  the  time  of  the  receipt  of  the  money 
derived  from  the  sale  of  the  timber  was  Williams  v. 
The  Duke  of  Bolton  (a) ;  but  that  must  have  been  a 
special  case,  for  Lord  Thurlow  considered  it  "  a  fraud 
on  the  settlement  (especially  considering  the  express 
words  of  the  settlement),"  besides  the  suit  was  for  ad- 
ministration. But  in  the  Duke  of  Leeds  v.  Earl  Am- 
hurst  interest  was  only  given  from  the  death  of  the 
tenant  for  life,  and  in  Garth  v.  Cotton  it  was  only  given 
from  the  filing  of  the  bill. 

That  it  might  be  said  that  the  remainderman  had  lost 
the  improved  value  by  growth  of  the  timber  cut,  but  that 
could  not  apply  to  minerals,  which  were  not  improved 
by  time. 

That  the  acts  of  Egerton  Arden  Bagot  were  either 

rightful  or  wrongful ;  if  rightful,  he  was  entitled  to  the 

income  of  the  money  produced,  but  if  wrongfiil  the 

remedy  was  by  action  at  law  and  not  by  a  suit  in  equity. 

They  cited  Blake  v.  Peters  (ft)  ;  Ferrand  v.  Wilson  (c) ; 

Gent  V.  Harrison  (d);  Clavering  v.  Clavering{e);  Mild- 

may  v.  Mildmat/{f);  Phillips  v.  Barlow  (g). 

Mr. 

(fl)  1    Cot,  72;    3  P.  Wms.  (rf)  John,  5\7 ;  S.C.  29  I.  J. 

267  n. ;  3  Ves.  574.  (N.  S.)  Ch.  68. 

(b)  31  L.  J.  (JV.  S.)  Ch.  884;  (c)  2  P.  Wms.  888. 
32  L.  J.  (N.  S.)  Ch.  200,  on  ap-  (J)  4  Bro.  C.  C.  76. 

peal.  (g)  14  Sim  263 ;  S.  C  14  L.I 

(c)  4  Hare,  344;  S.  C.  15  L.      (IV.  S.)  Ch,  35. 
J.  (N.  &)a.41. 
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Mr.  Atkin,  ibr  the  Hon.  Honara  Le^ge  and  othfer 
Defendants  in  the  suit  of  Legge  v.  Legge* 

Mr.  Osborne  in  reply;  Jesus  College  ▼.  Sham  (a); 
Parroit  v.  Palmer  (ft) ;  WelUsley  v.  Wellesley  (c). 


7%0  Mastbr  o/*  the  Rolls. 

The  object  of  this  suit  is  to  make  the  estate  of  Egerton  Alay  26. 
Arden  Bagot^  deceased^  liable  for  certain  acts  of  waste 
committed  by  him  on  the  family  estates,  when  he  was 
in  possession  of  them  as  tenant  for  life.  That  his  estate 
is  liable  to  some  extent  is  not  disputed :  the  questions  I 
have  to  determine  relate  to  the  extent  of  that  liability, 
and  the  mode  of  application  of  the  sums  which  will 
have  to  be  paid  in  respect  of  that  liability. 

The  property  was  settled  by  the  will  of  the  Rev. 
Walter  JBagot,  made  in  the  year  1798.  By  it  he  created 
a  term  of  1,000  years,  the  trusts  of  which  were  to  raise 
money  in  aid  of  his  personal  estate,  and  also  the  sum  of 
1,800/.,  which,  under  his  marriage  settlement,  he  was 
bound  to  pay,  and  subject  thereto,  he  gave  the  estate  in 
question  to  Egerton  Arden  Sagot,  his  eldest  son,  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail 
male ;  and  in  default,  to  the  second  and  every  other 
son  of  the  testator  for  life,  with  remainder  to  their  first 
and  other  sons  in  tail  male  respectively,  ending,  in  the 
event  of  failure  of  sons  of  all  the  prior  tenants  for  life, 
to  the  Defendant  the  Rev.  Ralph  Bagot,  the  sixth  son 
of  the  testator,  for  life,  with  remainder  to  his  first  and 

other 

(a)  3  Aik,  262 ;  1  Afnb.  54 ;        (c)  6  Sim.  497. 

(b)  3  Myt.  Sf  K.  632. 
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other  sons  in  tail  male.  As  to  no  one  of  the  estates  For 
life  given  does  his  will  contain  any  provision  freeing 
the  tenant  for  life  from  impeachment  for  any  waste 
committed  by  him. 

The  second,  third,  fourth  and  fifth  sons  of  the  testator 
have  all  died  without  issue  male  during  the  life  of 
Egerton  Arden  BagoL  The  Plaintiff  is  the  eldest  son 
of  the  Defendant  the  Rev.  Ralph  Bagot;  he  is  the 
heir  in  tail  in  remainder,  and  if  he  survives  his  father, 
and  do  not  previously  alienate  his  inheritance,  he  must 
necessarily  be  the  heir  in  tail  in  possession. 

The  testator  died  in  July^  1806.  His  eldest  son 
Egerton  Arden  Bagot  thereupon  entered  into  possession 
of  the  settled  estates,  and  he  continued  in  such  position 
down  to  the  time  of  his  death,  which  took  place  on  the 
4th  February^  1861.  The  property  consisted  of  the 
family  mansion  and  estate  in  Warwichshire^  and  of  an 
estate  in  Lancashire  which  was  possessed  of  valuable 
minerals.  I  have  already  noticed  that  Egerton  Arden 
Bagot  had  no  power  to  commit  any  waste,  and  it  is 
shewn  that  he  was  aware  of  his  liability  in  this  respect 
Notwithstanding  this  restriction,  he  cut  timber  to  a 
large  extent,  and  he  worked  the  minerals  both  by  work- 
ing old  abandoned  mines  and  by  opening  new  ones. 

With  respect  to  the  abandoned,  or  as  they  are  called 
in  the  pleadings  and  evidence,  ''  the  dormant  mines,"  I 
am  of  opinion  that  he  is  not  shewn  to  have  been  guilty 
of  any  waste  in  working  these.  It  is  always  a  question 
of  degree,  to  be  established  by  evidence,  whether  the 
working  of  a  mine  which  has  been  formerly  worked  is 
waste  or  not.  There  is  no  doubt  that  a  tenant  for  life, 
though  impeachable  for  waste,  may  properly  work  an 
open  mine.     A  mine  not  worked  for  twelve  months  or 

two 
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two  years  before  be  became  possessed  of  the  property, 
must  still  be  considered  to  be  an  open  mine.  A  mine 
not  worked  for  a  hundred  years  could  not,  I  think,  be 
properly  so  treated  ;  and  my  present  opinion  is,  that  a 
mine  which  had  not  been  worked  for  twenty  or  thirty 
years,  from  the  loss  of  profit  attending  the  working  of 
it,  but  which,  from  the  rise  in  price  of  iron  and  coal,  had 
become  remunerative,  might,  without  waste,  be  worked 
again  by  a  succeeding  tenant  for  life ;  but  if  the  aban- 
donment of  the  mine  had  taken  place  long  ago,  and  if 
the  owner  of  the  inheritance  had  discontinued  the  work- 
ing, with  a  view  to  some  advantage  to  the  property,  which 
he  considered  would  accompany  such  discontinuance, 
apart  from  the  profits  to  be  made  from  the  sale  of  the 
mineral,  then  I  doubt  whether  a  succeeding  tenant  for 
life  could  properly  treat  that  as  an  open  mine.  I  state 
my  general  view  of  this  subject,  but  I  doubt  whether  I 
have  before  me  suflBcient  materials  to  enable  me  to  come 
to  a  satisfactory  conclusion  on  this  point. 


1863. 


Lkooe. 


The  opening  also  of  a  fresh  pit  may  be,  not  the 
opening  of  a  new  mine,  but  only  the  more  advantageous 
mode  of  working  an  old  one,  and  may  possibly  be  done 
without  any  injury  to  the  inheritance,  if  the  surface  of 
the  spot  where  it  is  opened  be  of  no  or  little  value  to 
the  estate.  I  am  of  opinion,  therefore,  that  as  to  the 
mines,  it  may  become  necessary  to  direct  an  inquiry  to 
the  efiect  I  shall  presently  state. 


Again^  on  the  subject  of  the  timber,  it  does  not  ne- 
cessarily follow  that  all  cutting  of  timber  is  waste.  In 
many  places  oak  coppice  is  felled  regularly  every  sixteen 
or  eighteen  years,  leaving  poles  which  are  regularly  cut 
every  second  fall,  i.  e.,  every  thirty-two  or  thirty-six 
years.  This  timber  would,  I  apprehend,  constitute  the 
fair  profits  of  the  land  to  which  the  tenant  for  life  would 
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be  entitled.  So  also,  I  apprehend,  that  proper  and 
regular  thinning  of  a  wood,  for  the  purpose  of  improving 
the  rest  of  the  trees  within  certain  limits,  would  not 
amount  to  a  waste.  In  one  case  {Pidgelty  v.  Raw^ 
ling  (a))  the  Lord  Justice  Knight  Bruce  held,  that  the 
cutting  oi  Larch  trees  twenty  years  old,  for  this  pur- 
pose, was  legitimately  done  by  the  tenant  for  life,  and 
did  not  amount  to  waste.  On  the  subject  of  the  timber 
felled  I  am  also  left  in  the  dark  by  the  evidence,  and 
on  this  subject  also,  I  am  of  opinion  that  it  may  be 
proper  to  direct  an  inquiry,  the  terms  of  which  I  will 
presently  state,  unless  by  arrangement  a  different  course 
can  be  adopted. 


The  next  question  aq^ued  before  me  relates  to  the 
mode  in  which  the  tenant  for  life  should  be  made  to 
account  for  the  minerals  improperly  won  by  him,  and 
also  for  the  timber  improperly  cut  by  him.  Two  periods 
are  insisted  upon  by  the  counsel  for  the  Plaintiff,  during 
which  the  timber  was  cut  and  minerals  were  won, 
which  b,  as  they  contend,  governed  by  different  prin- 
ciples, viz.,  the  timber  cut  and  minerals  won  before  the 
24th  oi  January y  1847,  when  the  Plaintiff  was  born, 
and  the  timber  cut  and  minerals  gotten  subsequently  to 
that  period.  With  respect  to  the  former  period,  they 
contend  that  the  Plaintiff  is  entitled  to  the  interest  of 
the  money  derived  from  those  sources ;  and  with  respect 
to  the  latter  period,  they  contend  that  he  is  entitled  to 
the  money  itself  derived  from  the  same,  inasmuch  as 
the  Plaintiff  was  the  first  tenant  in  tail  in  esse  when  it 
was  cut. 


With  respect  to  the  claim  of  Egerton  Arden  Bagoi, 
the  tenant  for  life  who  cut  the  timber.    I   held  in 

Lushinglan 
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Lushingion  ▼.  Boldero(a\  following  Oarth  v.  Cotton  (6), 
and  marry  other  cases,  that  the  tenant  for  life  could  not 
derive  any  benefit  from  the  timber  improperly,  knowingly 
and  wilfully  cut  by  him.  Upon  refviewing  the  autho- 
rities I  still  retain  that  opinion,  but  at  the  same  time,  in 
considering  the  cases,  it  appears  that,  after  a  long  time 
has  elapsed  before  the  bill  has  been  filed,  the  Court  has 
usually  eadeairoured  to  deal  with  the  tenant  for  life  in 
a  very  liberal  manner,  considering,  and  as  I  think  justly 
considering,  that,  in  most  cases,  it  jirould  not  be  for  the 
benefit  of  the  parties  concerned  to  go  into  a  long  and 
expensive  inquiry  as  to  the  nature  of  the  timber  cut  and 
the  circumstances  under  which  it  was  cut.  If  this  be 
a  correct  view  as  regards  timber,  it  is  manifest  that 
the  sdme  consideration  would  apply  to  the  getting  of 
mineral,  when  there  is  such  a  complication  of  circum- 
stances as  exist  in  the  present  case,  arising  from  the 
difficulty  of  deciding  which  were  opened  and  which 
were  unopened  mines.  Accordingly,  in  Oarth  v.  Cotton, 
although  the  principle  I  have  mentioned  was  broadly 
laid  down  by  Lord  Hardtoick,  he  considered  that, 
instead  of  any  such  inquiry,  it  would  be  better  simply 
to  give  interest  from  the  date  of  the  death  of  the  tenant 
for  life,  atid  a  similar  principle  was  acted  upon  in  the 
case  of  The  Duke  of  Leeds  v.  Lord  Amherst. 


1863. 


Here,  the  tenant  for  life  was  in  possession  of  the  pro- 
perty from  Juli/,  1806,  till  February,  1861,  a  period  of 
fifty^fonr  and  a  half  years ;  no  complaint  was  made  or 
any  opposition  offered  to  him,  during  the  whole  of  that 
period,  as  regards  his  dealing  with  the  property  as  he 
thought  fit,  although  any  one  of  the  tenants  for  life  in 
remainder,  or  even  the  trustees  to  preserve  contingent 

remainders, 


(a)  15  Beav.  1. 


(b)  3  Atk,  751 ;  1  Dick.  185, 
and  1  Va,  ten.  524. 
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remainders,  might  have  done  bo.  It  is  true  that  this 
negligence,  on  their  part,  does  not  affect  the  Plaintiff, 
who  was  not  born  till  1847  and  is  still  an  infant;  but 
still,  taking  into  consideration  the  Family  relations 
between  these  persons  (a  circumstance  which  Courts  of 
Equity,  not  merely  in  the  case  of  family  agreements, 
but  in  many  other  cases,  treat  as  a  matter  of  moment 
and  one  to  be  regarded  in  dealing  with  questions  between 
relatives),  and  having  regard  to  the  fact,  that  the  father 
of  the  infant  Plaintiff  was  one  of  the  tenants  for  life, 
by  whose  desire,  and  I  must  also  say  properly,  the 
present  suit,  I  have  no  doubt,  was  instituted : — taking 
all  these  matters  into  consideration,  I  am  disposed  to 
act  rather  on  the  course  adopted  in  Garth  v.  Cotton  by 
Lord  Hardwicke,  than  tp  enforce  the  strict  right  of  the 
parties,  after  the  delay  and  expense  which  would  be 
occasioned  by  prosecuting  the  enquiries  I  should  be 
otherwise  compelled  to  direct.  If,  therefore,  the  De- 
fendants, the  executors  of  the  tenant  for  life,  will  con- 
sent to  adopt  the  accounts  furnished  by  them  as  con- 
clusive against  the  estate  of  their  testator,  I  will  declare, 
that  the  estate  of  the  testator  Egerion  Arden  Bagot  is 
liable  for  4,330/.  13^.  9d,  for  timber  cut  on  both  estates, 
and  for  the  sum  of  19,676Z.  13«.  Q\d.j  in  respect  of 
minerals  won  from  unopened  mines,  but  that  his  estate 
is  not  liable  in  respect  of  the  minerals  from  the  dormant 
mines;  and  I  will  then  direct  interest  at  AL  per  cent. per 
annum  to  be  calculated  on  the  two  sums  I  have  already 
stated  (amounting  in  the  whole  to  24',007/.  Is.  3j£/.) 
from  the  day  of  the  death  of  the  testator,  and  charge 
his  estate  with  that  amount.  Against  this,  the  estate 
of  the  testator  will  be  entitled  to  set  off  any  incum- 
brance affecting  the  estate,  which  would  not  properly 
have  been  paid  out  of  the  estate,  under  and  by  virtue  of 
the  term  of  1,000  years  created  by  the  will  of  the 
Rev.  Walter  Bagot,  deceased,    I  should  then  direct  the 

amount, 
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amount,  when  paid,  to  be  invested  as  part  of  the  settled  1863. 
estate,  and  the  interest  thereof  to  be  paid  to  the  De- 
fendant, the  Rev.  Walter  Bagot,  during  bis  life,  on  the 
assumption  that  the  waste  had  not  been  wrongful  to 
this  extent,  viz.,  that  the  inheritance  had  not  been  in- 
jured thereby,  and  declaring  the  Plaintiff  absolutely 
entitled  to  the  money,  subject  to  the  life  estate  of  his 
iather  therein^ 

If  this  be  acceeded  to  on  the  part  of  the  advisers  of 
the  Plaintiff,  I  think  that  it  would  be  proper,  on  the 
part  of  this  Court,  to  accept  this  species  of  compromise 
on  his  behalf.  If  not,  I  should  direct,  first,  an  account 
of  what  minerals  had  been  gotten  and  won  by  the  late 
tenant  for  life  Egerton  Arden  Bagot  prior  to  the  24th 
January^  1847,  distinguishing  between  such  of  the 
minerals  as  were  gotten  from  old  mines  remaining  dor- 
mant and  from  mines  newly  opened  by  him.  In  taking 
such  inquiry,  I  should  ascertain  for  how  long  and  under 
what  circumstances  such  mines  had  remained  dormant 
or  unworked,  also,  whether,  with  respect  to  the  new 
pits  sunk  or  opened,  any  were  so  sunk  or  opened  for 
the  purpose  of  facilitating  the  old  workings,  or  for  the 
purpose  of  opening  fresh  mines,  and  I  should  also  state 
the  circumstances  under  which  such  fresh  workings 
were  commenced.  I  should  then  direct  a  similar  ac- 
count as  to  the  timber,  distinguishing  it  as  to  the  timber 
felled  prior  to  the  24th  January^  1847,  and  that  felled 
subsequently,  distinguishing  also  what  parts  of  such 
timber,  if  any,  were  felled  in  the  nature  of  thinings,  and 
whether  any  and  what  parts  of  such  timber  were  pro- 
perty felled  with  regard  to  the  benefit  of  the  estate,  and 
also  take  an  account  of  what  parts  of  such  timber,  if 
any,  were  employed  in  the  repairs  of  the  settled  estate. 

Upon  the  coming  back  of  that  account  I  should 
direct  what  should  appear  to  be  the  amount  of  all 

timber 
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timber  improperly  cat  and  mitieraU  improperly  gotten 
prior  to  the  death  of  the  Plaintiff  to  be  invested  ad  part 
of  the  settled  estates,  and  the  interest  thereon  since  the 
death  of  EgerUm  Arden  Bagot  to  be  paid  to  the  De« 
fendanty  the  father  of  the  Plaintiff.  As  to  that  im-* 
properly  cut  subsequently  to  the  birth  of  the  Plaintiff^ 
I  should  declare  the  Plaintiff  to  be  entitled  to  the 
proceeds,  as  the  first  tenant  in  tail,  together  with 
interest  at  4Z.  per  cent,  per  annum  on  that  amount,  from 
the  time  when  the  same  moneys  were  respectively 
received.  As  to  all  that  which,  on  the  inquiry,  should 
appear  to  have  been  timber  properly  cut  and  minerals 
properly  won,  that  is,  by  which  the  inheritance  was  not 
injured,  but  such  as  this  Court  would  have  directed,  had 
an  application  been  made  to  it  by  the  tenant  for  life  for 
that  purpose,  I  should  direct  it  to  be  invested  as  part  of 
the  settled  estate,  and  treat  Egerton  Arden  Bagot  as 
entitled  to  the  interest  arising  therefrom  during  his  life, 
and,  since  his  death,  charge  his  estate  with  interest  on  it 
at  4/.  per  cent,  per  annum,  to  be  paid  to  the  present 
tenant  for  life. 


It  is  plain  that  it  would  be  troublesome  and  probably 
most  tedious  and  expensive  to  work  out  all  these  in* 
quiries,  and  my  opinion  is,  that  the  course  I  have  above 
suggested,  as  one  to  be  adopted  in  lieu  of  such  inquiries, 
would  be  the  best  for  all  parties,  the  more  so  as,  after 
the  great  lapse  of  time,  I  should  take  the  amounts  and 
prosecute  the  inquiries  in  the  manner  most  liberal  to  the 
deceased  tenant  for  life,  and  where,  from  the  difiiculties 
occasioned  by  the  delay,  evidence  was  wanting,  I  should 
make  all  reasonable  presumption  in  favor  of  his  estate. 


In  either  case,  his  estate  will  be  allowed,  in  discharge, 
the  incumbrances  on  the  estate  paid  off  by  him  and  not 
provided  for  by  the  will  of  the  origmat  testator ;  but  in 

neither 
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neither  case  will  he  be  allowed  anything  in  respect  of 
the  improvements  he  has  made  on  the  settled  estates, 
whether  they  be  lasting  improvements  or  otherwise,  nor 
will  he  be  allowed  anything  in  respect  of  repairs,  except 
timber  in  the  rough,  which  may  have  been  employed 
for  that  purpose,  nor  anything  in  respect  of  the  interest 
accruing  on  the  incumbrances  which  it  was  his  duty  to 
keep  down. 


1863. 


In  intimating  the  course  I  should  probably  adopt  if 
these  accounts  and  inquiries  were  prosecuted,  and  by 
declaring  the  Plaintiff,  the  first  tenant  in  tail,  entitled  to 
the  carpus  of  the  fund  produced  by  the  improper  felling 
of  the  timber  in  his  lifetime,  I  beg  to  be  understood  as 
not  expressing  any  opinion  that  he  would  have  been  so 
entitled  if  he  were  (if  I  may  be  allowed  the  use  of  an 
expression  which  accurately  conveys  my  meaning)  only 
presumptively  tenant  in  tail  in  remainder,  instead  of 
being,  apparently,  a  tenant  in  tail  in  remainder,  that  is, 
if  he  had  not  been  a  person  who,  if  he  live  long  enough, 
must  necessarily  become  entitled  to  the  estates  in  pos- 
session. I  by  no  means  assent  to  the  doctrine  supposed 
to  be  laid  down  by  some  of  these  cases,  but  as  I  conceive 
erroneously  so  supposed,  that  if  an  estate  be  limited  to 
six  persons  for  life^  in  succession,  with  several  successive 
estates  tail  to  their  first  and  other  son3  in  succession, 
and  the  first  tenant  for  life  commits  waste  without 
collusion  with  any  one,  the  money  arising  from  the  sale 
of  the  inheritance  wasted  would  belong  to  the  eldest 
son  of  the  last  tenant  for  life,  because  he  happened  to 
be  the  only  tenant  in  tail  then  in  existence,  and  that  he 
eould  thereby  deprive  all  the  future  sons  of  the  prior 
tenants  for  life,  who  should  be  afterwards  bom,  of  the 
inheritance  settled  on  them.  If  the  prior  tenant  for  Ufe 
cottM  do  this,  as  to  a  portion,  the  principle  would  apply 
equally  to  the  whole,  and  he  mnght,  provided  there  was 


no 
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no  collusion  with  the  tenant  in  tail  in  esse^  give  an  estate 
or  a  valuable  part  of  it  to  a  remote  descendant^  to  the 
exclusion  of  many  children,  who,  in  the  ordinary  course 
of  nature^  would  afterwards  come  into  existence.  I  do 
not  think  that  this  proposition  is  intended  to  be  laid 
down  in  any  of  the  cases  referred  to,  and  I  am  unwilling 
to  do  anything  which  might  lead  to  the  supposition  that 
I  considered  this  to  be  the  law. 

I  have,  I  think,  in  the  observations  I  have  already 
made,  disposed  of  the  principal  objections  urged  by  the 
counsel  for  the  executors  of  Mr.  Egerton  Arden  Bagot; 
but  I  notice  more  especially  one,  from  the  pointed 
manner  in  which  it  was  put,  but  which,  I  think,  admits 
of  a  ready  and  conclusive  answer.  It  was  argued,  that 
the  cutting  of  timber  and  the  winning  of  minerals  by 
Egerton  Arden  Bagot  was  either  wrongful  or  not 
wrongful,  in  other  words,  that  it  was  either  wrongful  or 
rightful ;  that  if  it  was  wrongful,  it  was  a  case  for  an 
action  at  law,  and  that  if  it  was  rightful,  the  money 
ought  to  be  settled,  and  he  was  entitled  to  the  interest 
of  it.  I  assent  to  the  proposition  that,  if  it  was  rightful, 
the  money  ought  to  be  settled,  but  I  do  not  concur  that, 
if  not  rightful,  the  Court  ought  to  leave  the  parties  to 
their  remedy  at  law.  In  fact,  the  death  of  Egerton 
Arden  Bagot,  and  the  necessity  of  administering  his 
estate,  entitles  any  one  who  seeks  to  make  a  claim 
against  his  assets  to  seek  the  aid  of  this  Court  for  that 
purpose,  and  to  compel  the  executor  either  to  admit 
assets  or  to  account  for  his  estate  accordingly. 

Assuming  that,  in  the  case  of  Legge  v.  Legge,  which 
came  on  to  be  heard  with  Bagot  v.  Bagot,  and  which  is 
brought  for  the  administration  of  the  estate  of  Egerton 
Arden  Bagot,  a  decree  for  administration  of  that  estate 
shall  be  made,  then  I  am  of  opinion  that  the  parties  to 
the  latter  suit,  both  the  Plaintiff  and  Defendant  his  father, 

are 
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are  entitled,  vvhen  the  amount  of  their  claims  is  settled 
in  Bagot  v.  Bagoi,  to  have  a  direction  for  leave  to  prove 
the  amount  due  to  them  against  the  estate  of  the  tes- 
tator in  the  suit  of  Legge  v.  Legge. 

In  addition  to  the  above  decree  which  I  have  in- 
timatedy  and  which  affects  the  estate  of  the  deceased 
tenant  for  life,  Egerton  Arden  Bagot,  I  am  of  opinion 
that  it  will  be  proper,  having  regard  to  the  facts  proved 
in  this  case,  to  direct  an  inquiry,  to  ascertain  what  mines 
and  minerals  are  now  in  existence  in  the  settled  estate, 
and  what  is  doing  in  respect  of  them,  and  whether  it  is 
for  the  benefit  of  the  inheritance  that  any  and  which  of 
such  mines  should  continue  to  be  worked,  and  also  an 
account  of  all  profits  and  moneys  derived  from  the 
working  thereof  since  the  death  of  Egerton  Arden 
Bagot,  and  by  whom  the  same  have  been  received, 
or  how  the  same  have  been  applied.  And  declare 
that  the  proceeds  that  have  already  arisen  therefrom 
and  may  hereafter  arise  from  the  same  ought  to  be  in- 
vested as  part  of  the  said  settled  estates,  and  the  divi- 
dends arising  from  the  same,  when  so  vested,  be  paid 
to  the  tenant  for  life  for  the  time  being  of  the  estates. 
And  if  thought  desirable,  an  inquiry  may  be  taken,  in 
like  manner,  as  to  the  timber  now  standing  on  the  estate, 
adopting  for  that  purpose  the  form  of  order  in  the 
case  of  Tooker  v.  Annesleg{a),  which  I  have  usually 
followed  in  such  cases. 


1863. 


With  respect  to  costs,  I  must  treat  this  as  a  proceeding 
necessary  for  the  purpose  of  establishing  a  debt  against 
the  estate  of  a  testator,  the  costs  of  which  must  be 
added  to  the  debt  to  be  proved.  The  Defendants,  the 
executors  of  JEgerton  Arden  Bagot,  must  be  declared  to 
be  entitled  to  have  their  costs  of  this  suit,  as  between 

solicitor 
(a)  5  Sim.  235. 
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solicitor  and  client,  out  of  the  estate  of  their  testator. 
Their  conduct  has  been  perfectly  proper  and  regular  in 
every  step  they  have  taken  in  this  suit,  the  claims  in 
which  it  was  their  duty  to  oppose,  and  in  opposing  to 
give  all  the  information  in  their  power  respecting  the 
matters  complained  of.  They  were  bound  to  protect 
the  estate  of  which  they  are  trustees,  to  the  utmost  of 
their  power,  but  in  doing  so,  to  conceal  nothing,  and  to 
submit  to  act  in  all  respects  as  the  Court  might  direct. 
This  is  the  course  they  have  adopted,  and  they  are  en- 
titled to  a  perfect  immunity  from  this  Court  for  having 
so  acted. 


JvneS,  Mr.  Osborne  stated  that  the  compromise  suggested 

had  been  declined. 

Tfie  Master  of  the  Rolls  said  that  the  decree  must 
be  in  the  terms  stated  in  his  judgment.  He  also  stated 
that  the  produce  of  the  windfalls  (contrary  to  the 
popular  notion)  did  not  belong  to  the  tenant  for  life, 
but  must  be  invested. 


Note. — Upon  appeal  to  the  Lord  Chancellor  a  compromiMC  wom 
effected. 


May  8,  30. 
June  2. 

Upon  a  peti- 
tion by  a  mort- 
gagor to  tax 
the  bill  of  the 
mortgagee's 
solicitor,  after 
payment,  the 
mortgagee 
must  be  served. 


Re  BAKER. 

rpHIS  was  a  petition  by  a  mortgagor  for  taxation  of 
the  bill  of  costs  of  the  mortgagee's  solicitor,  after 
payment,  under  the  third-party  clause  (6  &  7  Vict.  c.  73, 
8.  38).  The  bill,  amounting  to  14/.  6«.,  had  been  deli- 
vered on  the  30th  of  January^  1863.     It  had  been  paid 

by 


A  mortgagor 

seeking  to  tax  the  bill  of  thd  mortgagee's  solicitor,  as  against  the  solicitor,  ita[ndi 
in  the  position  of  the  mortgagee  himself,  and  if  the  mortgagee  cannot  tax  it,  neither 
can  the  mortgagor ;  but  the  mortgagor  may  tax  it  as  against  the  mortgagee  for  the 
purpose  of  diminishing  the  amount  of  his  claim. 
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by  the  mortgagee  on  the  24th  of  February,  and  had 
been  paid  by  the  mortgagor  to  the  mortgagee  on  re- 
deeming the  mortgage  on  the  9th  of  March.  The  mort- 
gagee had  not  been  served  with  the  petition^  and  the 
question  was,  whether  the  petition  could  proceed  in  his 
absence. 

Mr.  G.  O.  Morgan  in  support  of  the  petition* 


The  Mastsr  of  the  Rolls. 

The  mortgagee  must  be  served  with  the  petition. 
I  have  repeatedly  had  occasion  to  explain  the  rule,  which 
commonly  arises  between  a  mortgagor  and  mortgagee. 
The  rule  is  this  : — A  mortgagor  may  tax  the  bill  of  the 
mortgagee's  solicitor  exactly  in  the  same  manner  as  the 
mortgagee  himself  might  do.  But  if  the  mortgagee  has 
bound  himself,  as  regards  his  solicitor,  in  such  a  manner 
as  to  prevent  his  taxing  the  bill,  neither  can  the  mort- 
gagor tax  it  as  against  the  solicitor.  If  the  mortgagee 
has  paid  too  much,  the  mortgagor  can  only  tax  it  as 
against  the  mortgagee,  for  the  purpose  of  diminishing 
the  amount  claimed  by  him.  When  a  mortgagor  seeks 
to  have  the  bill  of  costs  of  the  mortgagee's  solicitor 
taxed,  it  is  usual  to  have  the  mortgagee  present  as  well 
as  the  solicitor.  Take  this  example : — A  mortgagee  em- 
ploys a  solicitor  with  reference  to  the  mortgage,  and  the 
bill  of  costs  having  been  delivered,  the  mortgagee,  after 
examining  it,  thinks  fit  to  pay  it  without  any  pressure, 
although  it  is  full  of  improper  items.  A  year  afterwards 
the  mortgage  is  redeemed,  and  then  the  mortgagor  says, 
'^  this  bill  is  very  improper,  and  I  am  entitled  to  have 
it  taxed :''  he  is  entitled  to  have  it  taxed,  but  not  as 
against  the  solicitor;  he  is  entitled  to  stand  in  the  shoes 
of  the  mortgagee,  and  if  the  mortgagee  cannot  tax  the 
bill  as  against  his  solicitor,  so  neither  can  the  mortgagor, 

and 
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1863.       ^^^  ^^6  taxation  must  take  place  as  between  the  mort- 
gagor and  mortgagee. 

The  case  is  the  same  with  respect  to  executors.  Thus, 
when  a  residuary  legatee  comes  against  an  executor  for 
an  account,  the  executor  may  say,  here  are  five  yearly 
bills  of  my  solicitor,  which  I  have  paid,  and  I  am  en- 
titled to  be  allowed  the  amount  of  them.  The  residuary 
legatee  may  have  them  taxed,  but  not  as  against  the 
solicitor,  because  they  have  been  paid  for  more  than 
a  year  and  cannot  be  taxed  by  his  client. 

Here,  if  the  mortgagee  can  tax  the  bill,  it  is  not 
necessary  to  have  him  here,  if  the  case  is  put  on  that 
alone ;  but,  if  not,  you  must  serve  him. 


May  30.  The  executors  of  the  mortgagee  haying  been  served, 

the  case  was  mentioned  again.  The  bill  amounted  to 
14Z.  5^.,  of  which  charges  amounting  to  5/.  10;.  were 
complained  of  as  improper. 

Mr.  6%  O.  Morgan^  in  support  of  the  petition,  cited 
Re  Barrow  (a) ;  Re  Dawson  (&). 

Mr.  Selwyn  and  Mr.  Bates  for  the  representatives  of 
the  mortgagee. 

Mr.  Baggallay  for  the  solicitor. 


June  2.  The  MASTER  of  the  Rolls  thought  the  charges  for 

bl.  \0s.  could  not  be  sustained,  but  that  the  violent  im- 
putations of  fraud  had  been  disproved.  He  said  that  be 
did  not  intend  to  send  so  trifling  a  matter  to  the  Taxing 
Master,  but  that  he  should  direct  the  repayment  of  the 
6Z.  10«.,  and  that  all  the  parties  should  bear  their  own 
costs. 

(a)  17  Bean,  547.  {h)  28  Bern.  605. 
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YOUNG  r.  WEILL.  AprU23,2i. 

May  22, 

npHE  object  of  this  suit  was  to  make  the  proceeds  of  If  the  con- 

•^     the  cargo  of  a  vessel  called  **The  Cathinka*'  liable,  'iw^t  by* 

in  the  hands  of  her  consignees,  for  the  moneys  due  to  «g"«meiit 

the  Plaintiffs,  under  an  agreement  of  agency  and  con-  owner,  charter 

signment  entered  into  with  one  of  them,  by  a  person  of  *     P\^ 

the  name  of  Crane,  on  behalf  of  the  Defendants  Neitt  money  neces- 

and  Gilbert.    The  questions  in  the  cause  were  both  of  J^'J^er  to°'^*' 

law  and  of  fact,  and  arose  under  the  following  circum-  enable  her  to 

^  ^  fetch  the 

Stances:—  '  carffo,heii, 

without  aoy 
In  the  years  1869  and  1860,  the  Defendant  Gilbert,  ipecial  agree- 

residing  at  Shediac,  in  the  province  of  New  Brunswick,  ^w^I^^^^a 

carried  on  an  extensive  business  as  a  lumberer,  that  is,  to  alien  on 

in  felling  and  floating  pine  timber  and  deals  down  the  Mch'^cargo  in^ 

stream  that  leads  to  Shediac,  there  sawing  these  pines  b«  bande  for 

at  his  mill  into  the  proper  sizes  and  lengths,  and  then  made,  and  a 

shipping  them  to  J?;i^/ancf  and  elsewhere.  The  Defendant  pewonwhoie 

Neill  also  resided  at  Shediac,  where  he  also  carried  on  signee  has, 

business  as  a  merchant.     In  the  beginning  of  the  year  "um^tancM ''^" 

1860,  the  Defendant  Gilbert yi^^  largely  indebted  to  the  similar  lien  on 

Defendant  Neill,  and,  in  order  to  liquidate  this  debt,  an  of*thc  wgo'  if 

arrangement  was  made  between  them,  by  which  a  large  be  can  arrest 
/•11  .t  %  r       ^  f  '"ch  proceeds 

consignment  of  deals  was  to  be  made  to  London,  of  before  they 

which  the  principal  profit  at  least,  if  not  the  whole,  was  ?'™  *®-*Jj* 

to  ihipper  of  the 
cargo. 
A.  B.  chartered  nine  vessels  in  England  to  fetch  C.  B't  timber  from  Nova  Scotia, 
under  an  agreement  between  them  that  he,  A.  B.,  was  to  be  the  consignee.  C.  D  , 
in  breach  of  the  contract,  consigned  the  cargoes  to  other  persons,  but  A,  B.  arrested 
the  produce  of  one  of  them  in  the  hands  of  the  consignee,  by  means  of  an  injunction  :--- 
HeMj  that  A,  B.  could  maintain  a  bill  against  C  D.  and  the  consignee  to  enforce  his 
lien  on  the  produce  of  that  cargo,  and  that  such  lien  extended  to  all  sums  properly 
expended  by  him  in  respect  of  the  nine  ships  and  to  all  pecuniary  losses  and  liabilities, 
but  not  to  commission,  consignee's  profits  or  damages  for  breach  of  the  contract. 

VOL.  XXXII— IV.  M  M 


630  CASES  IN  CHANCERY 

1863.  to  belong  to  NeilL  The  whole  profit  was^  as  Neill  said, 
to  go  in  liquidation  of  his  debt  In  order  to  effect 
the  proper  arrangement  for  this  purpose,  Joseph  Crane 
was  sent  to  this  country,  as  the  agent  of  both  the  De- 
fendants, Neill  and  Oilbert.  The  instructions  and  au- 
thority given  to  Crane  by  Gilbert  were  by  parol,  and 
were  only  to  be  gathered  from  the  evidence  of  both, 
which  was  not  at  variance.  The  authority  given  to 
Crafie  by  Neill  was  in  writing,  and  was  to  this  effect : — 
It  authorized  Crane,  when  in  England^  to  sell,  on  NeilVi 
account,  3,000,000  superficial  feet  of  deals,  deliverable  at 
Shediac  in  the  ensuing  spring,  in  the  customary  manner. 
For  all  not  sold  on  contract,  Neill  authorized  Crane  to 
charter  vessels  to  remove  them. 

When  Crane  arrived  in  this  country,  he  was  unable 
to  sell  the  deals  on  contract,  and  he  was  obliged,  there- 
fore, to  proceed  on  the  latter  part  of  his  instructions, 
viz.,  to  charter  vessels  to  remove  them.  For  this  pur- 
pose he  applied  to  the  Plaintiff  Youngf  to  whom  he  had 
a  letter  of  introduction,  and  with  him  he  entered  into 
the  following  arrangement: — Crane  requested  the  Plain- 
tiff to  act  as  agent  and  consignee  of  the  Defendants 
GUbert  and  Neill  for  3,000,000  feet  of  deals,  and,  oo 
the  14th  of  February,  he  gave  the  Plaintiff  a  written 
authority  to  arrange,  by  sale  or  contract  or  charter,  for 
the  removal  of  the  deals  mentioned.  He  told  the  Plain- 
tiff that  the  average  value  of  the  deals  was  40^.  per 
1,000  superficial  feet,  that  the  Defendant  Neill  was  to 
be  at  liberty  to  draw  to  the  extent  of  30«.  per  1,000  feet, 
and  that  Gilbert  was  to  be  at  liberty  to  draw  on  the 
Plaintiff,  against  the  estimated  surplus  produce,  to  the 
extent  of  80/.  for  each  ship  chartered  by  the  Plaintiff 
and  sent  out  to  Shediac,  and  that  the  remainder  waSf 
subject  to  the  commission  and  disbursements  of  the  said 
Plaintiff,  to  belong  to  the  Defendant  Gilbert. 

The 
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The  first  question  of  fact  in  the  cause  was,  whether       1863. 
the  Defendant  Neill  was  cognizant  of  and  assented  to 
this  arrangement,  and  the  Court,  on  the  evidence,  came 
to  that  conclusion.  Nsii^u 

llie  Plaintiff  Young  together  with  the  Plaintiff  Lewin, 
(who  became  his  partner  in  May,  1860),  acted  bon&fide 
on  the  faith  of  the  arrangement.  In  May,  1860,  Crane 
received  from  the  Plaintiffs  a  written  authority  enabling 
Gilbert  to  draw  80/.  against  each  vessel  to  be  char- 
tered, and  also  a  written  authority  to  Neill  to  draw  on 
them  against  the  cargoes  at  the  rate  of  dOe,  per  1,000 
feet. 

The  Plaintiffs  forthwith  proceeded  to  charter  the 
vessels  and  to  make  all  the  necessary  arrangements  for 
the  purpose  of  executing  their  part  of  the  agreement, 
in  the  course  of  which  they  had  to  make  the  usual  dis- 
bursements, amounting  in  the  whole  to  a  considerable 
sum,  and  was  said  to  be  about  400/.,  which  the  Court,  for 
the  pupose  of  the  judgment,  assumed  to  be  proper  to  be 
allowed  as  between  Neill,  Gilbert  and  the  Plaintiffs. 
The  Plaintiffs  chartered  nine  vessels  for  this  purpose, 
one  was  lost,  seven  arrived  at  Shediac  in  the  month  of 
May,  1860,  the  eighth,  the  Cathinka,  whose  cargo  was 
the  subject  of  this  suit,  did  not  arrive  at  Shediac  till 
July,  1860.  The  first  seven  vessels  were  laden  before  the 
23rd  of  July,  the  bills  of  lading  were  sent  by  Gilbert 
to  Neill,  for  the  purpose  of  performing  his  part  of  the 
agreement,  and  for  the  purpose  of  having  them  sent  lo 
the  Plaintiffs  Young  and  Lewin.  Instead  of  doing  so, 
Neill  sent  the  bills  of  lading  of  these  seven  vessels  and 
consigned  the  vessels  themselves  to  Messrs.  Barnes  ft 
Son,  of  Bristol,  who  accordingly  received  the  cargoes, 
and,  after  making  the  usual  deduction,  accounted  for 
the  proceeds  to  the  Defendant  Neill;  but  no  part  of 
M  M  2  such 
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such  proceeds  had  been  applied  towards  repaying  to 
the  Plaintiffs  the  expenses  incurred  by  them  for  charter- 
ing and  insuring  the  seven  vessels^  or  any  expense  in- 
curred in  respect  of  them. 

When  the  Defendant  Gilbert,  at  SJiediac,  found  that 
the  Defendant  NeiU  had  sent  the  bills  of  lading  to 
Messrs.  Barnes  ^  Son  and  consigned  these  ships  to 
them,  he  determined  to  send  the  bill  of  lading  of  the 
Catkinka,  the  only  remaining  vessel,  direct  to  the 
Plaintiffs,  and  he  accordingly  refused  to  deliver  it  to 
the  Defendant  NeilL  Thereupon  the  Defendant  NeiU 
filed  a  bill  against  the  Defendant  Oilbert,  in  the  Supreme 
Court  of  the  province  of  New  Brunswick,  praying  the 
delivery  up  to  him  of  the  bill  of  lading  of  the  Cathinka, 
After  some  contest  and  discussion  in  that  suit,  and  on 
the  2 1  st  il  ugust,  1 860,  an  order  was  made  by  the  Supreme 
Court  of  New  Brunswick,  by  which  the  bill  of  lading 
was  delivered  to  Mr.  Stephen  Wiggins,  of  the  firm  of 
Messrs.  Wiggins  ^  Son^  of  St.  John,  New  Bmnswick, 
with  directions  that  they  should  send  it  and  consign  the 
cat*go  to  their  own  correspondents  in  England,  with 
directions  to  them  to  sell  the  cargo  and  to  hold  the 
produce  thereof  subject  to  the  order  of  the  Supreme 
Court  The  Plaintiffs  were  no  parties  to  this  suit  in 
New  Brunswick,  and  the  only  question  raised  in  that 
suit,  as  far  as  appeared  from  the  judgment  set  forth  in 
the  bill,  was  a  question  of  account  between  the  Defend- 
ants Gilbert  and  NeiU,  on  the  taking  of  which  and  on 
the  ascertainment  of  to  which  of  them  the  balance  was 
due,  the  right  to  the  proceeds  of  the  cargo  was  to  depend. 
In  pursuance  of  this  order  of  the  Supreme  Court, 
the  bill  of  lading  of  the  Cathinka  was  sent  and  the 
vessel  herself  consigned  to  the  Defendants  Messrs. 
Boyson  Si  Tagart.  They  sold  the  cargo,  and,  after 
paying  themselves  all  their  charges  and  expenses,  there 

remained 
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remained  in  their  bands  a  sum  of  615/.  10s.  lid.,  which        1863. 
was  subject  to  the  various  claims  upon  it  ^^^.-^^ 

YOUNO 
V. 

This  bill  was  filed  on  the  8th  February,  1861,  against  Neill. 
Neillf  Oilbert  and  Messrs.  Boyson  ^  Tagart,  praying  a 
declaration  that  the  Plaintiffs  were  entitled  to  a  charge  or 
lien  upon  the  proceeds  of  the  Cathinka  for  what  was  due 
to  them  from  Neill  and  Gilbert,  under  the  agreement 
of  agency  and  consignment  made  through  Crane,  and 
for  an  account  of  damages  and  also  for  the  accounts  and 
for  payment  On  the  15th  April,  1861,  an  injunction 
was  granted  by  this  Courts  to  restrain  Messrs.  J3ay«an  ^ 
Tagart  from  paying  over  to  any  one  the  proceeds  arising 
from  the  sale  of  the  cargo  of  the  Cathinka. 

The  first  question  was,  whether  Neak  knew  of  and 
assented  to  the  arrangement  entered  into,  on  his  behalf, 
by  Crane,  with  the  Plaintiffs.  The  Court,  on  the 
evidence,  held  in  the  affirmative.  The  second  question 
was,  whether  the  Defendants  Messrs.  Bayeon  ^  Tagart 
had  paid  away  the  615/.  \0s.  \\d.,  the  net  balance 
of  the  proceeds  of  the  Cathinka,  before  the  injunction 
had  been  issued.  The  Court,  upon  the  facts,  held  that 
they  had  not,  and  that  the  615/.  \0s.  lie/,  was  still  in 
the  hands  of  Messrs.  Boyson  ^  Tagart,  and  that  they 
were  liable  to  produce  and  make  good  the  same.  The 
third  question  was  one  of  law,  and  was  whether,  upon 
these  facts,  the  Plaintiffs  were  entitled  to  have  the 
produce  of  the  Cathinka  applied  in  making  good  what 
was  due  to  them  from  Neill  in  respect  of  these  trans- 
actions. 

The  bill  had  been  taken  pro  confesso  as  against 
Gilbert. 

Mr.  Baggallay  and   Mr.   Welford,  for  the  Plaintiffs, 

argued 
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1863.  argued  that  a  valid  and  binding  contract  had  been 
entered  into  by  the  Plaintiffs  with  the  Defendants 
through  their  agent  Crane,  which  had  been  adopted 

Nfi'i-i-  and  acted  on  by  NeiU.  That  this  contract  gave  to  the 
Plaintiffs  an  equitable  charge,  on  the  proceeds  of  the 
cargo  shipped  under  it,  for  their  outlay  made  on  the 
fieiitb  of  it,  and  also  for  the  expenses  and  damages 
incurred  by  the  breach  of  it,  and  that  such  lien  affected 
the  moneys  in  the  hands  of  Messrs.  Boyson^  and  ex- 
tended to  the  advances,  &c«  made  in  respect  of  all  the 
nine  ships. 

Mr.  Selwyn  and  Mr.  Robinson,  for  the  Defendant 
Neill,  ai^ued  that  there  was  no  contract  binding  on 
him  or  to  which  he  had  assented.  That  the  bill  could 
not  be  supported,  for  that  its  object  was  for  the  specific 
performance  of  a  contract  which  could  never  have  been 
and  was  now  incapable  of  being  specifically  enforced. 
That  the  other  object  of  the  bill  was  to  recover  damages 
for  the  breach  of  a  contract,  which  was  the  proper 
subject  for  an  action  at  law  and  not  for  a  suit  in  equity. 
But  that  if  the  case  rested  on  a  claim  for  a  lien,  none 
existed,  for  there  was  no  contract,  no  assignment,  no 
possession  of  the  bill  of  lading  or  of  the  proceeds  of  the 
cargo,  and  no  custom  to  authorize  it,  and  that  the  money 
itself  had  been  paid  over  by  Messrs.  Boyson  ^  Co., 
under  orders  of  the  Court  in  New  Brunswick,  prior  to 
the  injunction.  Lastly,  that  the  rights  of  the  Plaintiffs, 
if  any,  were  limited  to  their  outlay  in  respect  of  the 
Caihinka,  and  did  not  apply  to  the  other  ships. 

Bum  V.  Carvalho  (a) ;  Nicholson  v.  Knowles  (fi),  were 
cited. 

Mr. 
(a)  4  Afy/.  4  Cr,  690.  (6)  5  Mad,  47. 
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Air.  J.  H.  Palmer  and  Mr.  G.  Long  for  Messrs.       1863. 
Bayson  Sr  Tagart,  in  addition,  argued  that  the  money      ^TT^''^^ 

I  OUMO 

in  their  hands  had  been  parted  with  by  them  prior  to  «, 

the  granting  of  the  injunction.  Neill. 


The  Mastbr  of  the  Rolls  (after  stating  the  above      Moy  22. 
facts  and  the  questions  arising  in  the  cause)  :— 

On  the  6rst  question  of  fact,  viz.,  whether  the  De« 
fendant  NeiU  knew  of  and  assented  to  the  arrangement 
entered  into  on  his  behalf  by  Crane  with  the  Plaintifisi 
I  have  arrived  at  a  conclusion  favorable  to  the  Plaintiffs. 
[His  Honor  carefully  examined  the  evidence  and  pro* 
ceeded  :]  This  body  of  evidence,  combined  with  the 
probability  of  the  case  to  which  I  have  already  referred, 
induce  me  to  believe,  that  the  matter  was  fully  and  com* 
pletely  explained  to  the  Defendant  NeiU  in  the  end  of 
May,  1860,  and  that  he  allowed  the  whole  matter  to 
proceed  as  if  he  had  fully  assented  to  such  arrangement 
It  was  his  duty,  as  soon  as  he  resolved  to  reject  the 
arrangement,  to  inform  the  Plaintiff  of  such  his  deter- 
mination, which  he  never  did.  But  in  addition  to  this, 
be  has  obtained  all  the  advantage  of  the  disbursements 
made  by  the  Plaintiff  for  the  eight  ships,  which,  if  they 
had  been  chartered  by  Messrs.  Barnes  ^  Son,  in  antici- 
paUon  of  the  cargoes  being  consigned  to  them,  would 
have  been  made  by  Messrs,  JBarnes  ^  Son,  and  would 
have  been  deducted  by  them  from  the  proceeds,  before 
they  were  remitted  to  the  Defendant  NeilL  Instead  of 
which,  on  the  28th  Mag,  I860,  he  writes  to  MiUidge, 
the  agent  of  the  Plaintiffs  at  New  Brunswick,  a  letter 
in  which  he  undertakes  to  forward  to  the  Plaintiffs  the 
bills  of  lading  of  the  vessels. 

I  am  of  opinion  then,  on  the  first  question  of  &ct, 

that 
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1863.  ^^^^  ^^^  DefeDdant  Neill  knew  of  and  is  bound  by  the 
arrangement  entered  into  by  Crane  on  his  behalf  with 
the  Plaintiff. 

The  second  question  of  fact  is,  whether  the  Defend- 
ants Messrs.  Boyson  ^  Tagari  had  paid  away  the 
615/.  10«.  llcf.y  the  net  balance  of  the  proceeds  of  the 
Caihinka,  before  the  injunction  was  issued  by  this 
Court  I  am  of  opinion  that  they  had  not,  and  that 
the  6152.  105.  lid.  was  still  in  the  hands  of  Messrs. 
Boyson  ^  Tagari  when  this  injunction  was  granted, 
and  that  they  are  liable  to  produce  and  make  good  the 
same,  when  and  as  this  Court  shall  direct,  if  it  shall  gire 
any  directions  on  the  subject. 

The  questions  of  fact  being  thus  disposed  of,  the 
remaining  question  to  be  decided  is  one  of  law,  whether, 
in  the  state  of  circumstances  thus  detailed,  the  Plainti£i 
are  entitled  to  have  the  sums  arising  from  the  cargo  of 
the  Cathinka  made  liable  to  make  good  what  may  be 
due  to  them  from  the  Defendant  Neill  in  respect  of  the 
transaction. 

It  is  argued,  on  the  part  of  the  Defendants,  that  the 
Plaintiff  must  put  his  case  for  relief  on  one  or  the  other 
of  these  grounds,  all  of  which  fail:— he  comes  here  for 
the  specific  performance  of  a  contract,  or  to  obtain 
damages  for  a  breach  of  contract  entered  into  with  him; 
or  that  he  comes  here  claiming  a  lien  on  the  proceeds 
of  the  cai^o  of  the  Cathinka ;  and  that  in  no  one  of 
these  characters  can  bis  bill  be  maintained. 

I  assent  to  this  mode  of  putting  the  case,  and  I 
concur  with  that  argument  to  this  extent:— I  am  of 
opinion  that  this  is  not  a  bill  for  the  specific  perform- 
ance of  a  contract,  and  that  it  cannot  be  maintained  on 

that 


CASES  IN  CHANCERY.  537 

that  ground.  The  contract  entered  into^  if  it  ever  could  1863. 
have  been  enforced  in  equity^  is  clearly  one  which  cannot 
now  be  specifically  performed.  I  am  also  disposed  to 
accede  to  the  view,  that  if  this  bill  is  to  be  regarded  as 
merely  seeking  compensationi  in  damages,  for  the  breach 
by  the  Defendant  of  an  agreement  entered  into  between 
him  and  the  Plaintiffs,  that  the  proper  tribunal  to  deter- 
mine that  question  is  at  law,  and  that  he  cannot  properly, 
by  this  suit,  seek  that  relief  in  this  Court,  but  if,  inde* 
pendently  of  the  question  of  loss  sustained  by  breach  of 
the  contract,  the  Plaintiffs  are  entitled  to  any  lien  on  the 
cargo  of  the  Caihinka,  it  may  be,  that  they  are  entitled 
to  add  to  such  lien  the  damages  really  sustained  by 
them,  if  they  can  be  properly  and  accurately  ascertained. 
It  is  on  this  ground,  if  at  all,  that  this  bill  must  be 
sustained  by  the  Plaintiffs.  I  think  that  it  is  clear,  that 
unless  the  Plaintiffs  are  entitled  to  some  charge,  in 
respect  of  something,  on  the  cargo  of  the  Cathinha, 
their  case  must  fail. 

I  proceed,  therefore,  to  consider,  whether  the  Plain- 
tiffs are  entitled  to  a  charge  for  anything,  and  if  so,  in 
respect  of  what,  on  the  proceeds  of  the  cargo  of  the 
Cathinkoy  and  I  think  that  they  are  so  entitled.  I 
consider  the  case,  in  the  first  instance,  as  if  the  Cathinha 
had  been  the  only  vessel  engaged  in  the  transaction. 
The  case  then  would  stand  thus: — The  agent  of  the 
Defendant  NeiU  agrees  with  the  Plaintiffs  that  they  are 
to  charter  and  send  to  New  Bmnswich  the  Cathinha, 
and  to  expend  the  money  necessary  and  proper  in  order 
to  enable  her  to  go  thither,  in  consideration  of  the  vessel 
and  her  cargo  being  consigned  to  them.  Neill  knew 
of  and  assents  to  this  contract,  he  loads  the  vessel,  takes 
the  benefit  of  the  outlay,  and  sends  the  vessel  and  her 
cargo  to  others.  I  assume  that,  to  some  extent,  this 
outlay  by  the  Plaintiffs  was  proper  and  necessary,  in 

order 
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1863.  order  to  enable  the  vessel  to  proceed  on  her  voyage. 
If  BO,  the  outlay  must  have  been  made  by  some  one, 
and  if  by  the  consignee  of  the  vessel  and  cargo,  be 

Neill.  would  clearly  have  been  entitled  to  a  lien  on  the  proceeds 
for  the  advance  so  made. 

I  am  equally  of  opinion,  that  where  a  person,  who 
is  not  the  consignee,  has  made  this  advance,  and  has 
made  it  bond  fide  and  with  the  sanction  of  the  person  who 
is  the  owner  of  the  cargo,  and  who  is  thereby  enabled 
to  obtain  and  does  obtain  the  benefit  of  that  advance,  by 
the  shipping  of  the  cai^o  by  that  vessel,  the  person  who 
has  made  such  advance,  in  such  circumstances,  is  entitled 
to  a  lien  on  the  proceeds  of  the  cargo,  if  he  can  arrest 
them  before  they  come  into  the  hands  of  the  shipper  of 
the  cargo,  subject,  of  course,  to  all  the  proper  deductions 
to  be  made  thereout  in  favour  of  the  consignee  of  the 
cargo.  If  this  were  not  so,  there  would  obviously  arise 
the  greatest  injustice.  The  Plain  tiff's,  by  the  consent 
and  at  the  instance  of  the  Defendant  iVei/Z,  through  his 
agent,  have  contributed  money  and  money's  worth 
towards  earning  for  him  the  proceeds  of  this  cargo,  if 
not  contributed  by  them  it  must  have  been  by  the  con* 
signees  of  the  cargo,  if  by  the  consignees  then  they 
would  have  deducted  the  amount  from  the  proceeds  of 
the  sale,  and  the  proceeds  to  be  remitted  to  the  De- 
fendant would  have  been  lessened  to  that  extent  1  am 
of  opinion  that  the  Defendant  Neill  cannot  take  these 
proceeds  and  refuse  to  pay  that  amount,  and  that  the 
Plaintiffs  are  entitled  to  the  aid  of  this  Court,  to  stop 
the  payment  of  these  proceeds  to  him  until  this  sum,  so 
disbursed,  has  been  repaid  to  the  Plaintiffs.  In  all  this 
I  assume,  of  course,  that  the  proceeds  belong  to  and 
are  the  property  of  the  Defendant  NeiU;  if  they  are  the 
property  of  the  Defendant  Gilbert  no  question  arises, 

for 
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for  then  Neill  has  ao  interest  in  them,  and  Gilbert  does        1863. 
not  dispute  the  claim  of  the  PlaintiiFs. 

This  is  how  the  matteri  in  my  opinion,  would  stand  if 
the  CatUnha  had  been  the  only  vessel  concerned  in  this 
transaction.  But  this  is  not  so,  the  Cathinka  is  one 
only  of  nine  vessels  included  in  the  same  arrangement, 
entered  into  in  the  manner  I  have  stated,  between  the 
Plaintiff  and  the  Defendant's  agent  The  same  prin- 
ciple would  apply  to  the  proceeds  of  all  the  other 
cargoes,  if  they  were  within  the  control  of  this  Court ; 
but  the  Court  does  not  sever  and  apportion  the  various 
parts  of  a  contract.  If  the  outlay  by  the  Plaintiffs  had 
been  502.  for  each  vessel,  amounting  in  the  whole  to 
450/.,  the  Court  would  not  marshal  the  sums  against 
the  proceeds  of  each  cargo,  and  if  one  cargo  had  only 
produced  a  net  balance  of  20/.,  have  mulcted  the 
Plaintiffs  of  the  remaining  30/.,  while  the  other  cargoes 
had  produced  sufficient  to  pay  the  whole.  If  I  am 
right  in  the  conclusion  of  fact  to  which,  as  I  have 
already  stated,  I  have  come,  it  was  one  entire  contract 
binding  the  Defendant  Neill^  and  one  in  which  he  has 
had  the  benefit  of  all  the  outlay  made  by  the  Plaintiffs 
on  all  the  vessels  which  have  contributed  to  the  earning 
of  what  he  has  obtained  from  the  cargoes  of  the  other 
vessels,  the  proceeds  of  which  have  been  severally 
increased  pro  tanto  by  the  outlay  made  by  the  Plain- 
tiffs. The  consequence  is,  that  in  my  opinion  the 
Plaintiffs  are  entitled  to  stay  any  portion  of  the  pro- 
ceeds of  any  one  of  the  cargoes  which  can  be  identified 
in  specie^  and  that  they  are  entitled  to  be  paid  out  of 
such  proceeds,  as  against  the  Defendant  Neill  and, 
subject  to  the  claims  of  consignees  and  others  who  have 
contributed  to  earn  these  proceeds,  the  amount  of  all 
the    advances  and  disbursements    properly  made  by 

them, 
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1863.       them^  the  Plaintiffs^  under  the  agreement  so  entered 
into  with  them. 

I  am  also  of  opinion  that  they  are  entitled  to  tack  to 
that  lien,  all  loss  and  damage  which  they  have  sustained 
by  reason  of  that  contract  having  been  broken  by  the 
Defendant  Neill,  and  that  having  a  lien  on  a  fund 
belonging  to  him,  by  virtue  of  which  this  Court  has 
stopped  the  payment  of  it  to  him,  the  Plaintiffs  are 
entitled  to  require  that  the  amount  shall  not  be  released 
until  the  amount  of  their  claims  against  the  Defendant 
Neill,  fairly  arising  out  of  the  same  transaction,  have 
been  satisfied.  But  I  must  define  what  I  mean  by  the 
words  **  all  loss  and  damage ;"  by  these  words  I  mean 
all  pecuniary  loss  and  damage,  and,  for  this  purpose, 
I  think  that  the  provisions  of  Sir  Hugh  Cairns'  Act 
are  not  necessary,  though  they  remove  any  doubt  that 
might  otherwise  have  been  entertained  on  the  subject. 
But,  by  these  words  "  pecuniary  loss  or  damage/'  I  do 
not  mean  to  include  any  profit  which  the  Plaintiffs 
might  or  would  have  made,  in  case  the  contract  had 
been  fully  and  band  fide  performed  by  the  Defendant 
NeilL  To  give  that,  is  not,  in  my  opinion,  within  the 
province  of  this  Court,  if  I  were  to  give  that,  it  would 
be,  as  was  fairly  argued  by  the  counsel  for  the  De- 
fendants, an  attempt  to  give  specific  performance  of  an 
agreement  or  damages  for  the  breach  of  one  no  longer 
capable  of  being  performed :  if  the  Plaintiffs  required 
that,  they  should  have  gone  to  law.  It  is  to  give  effect 
to  the  lien,  to  which,  as  I  have  stated,  I  consider  them 
entitled,  that  they  come  into  this  Court,  and  that  lien  is 
confined  to  proper  advances,  to  which  may  be  added 
pecuniary  losses,  but  to  which  unearned  profits  cannot 
be  added  until  they  have  obtained  a  judgment  at  law 
for  them,  which  they  have  not  done  in  this  case  and 
which  they  cannot  now  do. 

The 
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The  costs  must  follow  the  event,  as  regards  the  De-  1863. 
fendant  NeiU,  As  regards  Messrs.  Boyson  ^  Tagart^ 
had  they  simply  held  the  funds  as  mere  stakeholders,  I 
should  have  given  them  their  costs  out  of  the  funds,  but 
they  have  thought  fit  to  side  with  the  Defendant  NeUl^ 
to  argue  and  support  his  case  and  to  endeavour  to  with- 
draw the  fund  in  their  power  from  the  controul  of  this 
Court.  They,  therefore,  must  take  the  consequences 
which  usually  follow  where  a  trustee  or  stakeholder 
adopts  the  cause  of  one  of  his  cestuis  que  trust,  and  the 
decree  against  them  must  be  made  without  costs  on 
either  side. 

The  decree  will  be  to  this  effect: — Make  the  in- 
junction perpetual.  Order  Messrs.  Boyson  Si  Tagart 
to  pay  into  Court  the  sum  of  616/.  10s.  llcf.,  together 
with  interest  after  the  rate  of  4/.  per  cent,  per  annum 
from  the  5th  day  of  May,  1861,  within  fourteen  days 
after  service  of  the  order  to  be  now  made.  Declare 
that  the  Plaintiffs  are  entitled  to  a  lien  on  the  sum  so 
paid  into  Court  for  all  sums  of  money  properly  paid 
and  disbursed  by  them  for  the  purpose  of  enabling  the 
nine  ships  in  question  to  proceed  to  Shediac  in  New 
Brunswick,  and  which  have  not  been  repaid  to  them, 
and  also  for  all  pecuniary  losses  or  liabilities  sustained 
by  them,  with  reference  to  and  connected  with  the  ar- 
rangement entered  into  by  and  between  the  Plaintiff 
and  Crane,  on  behalf  of  the  Defendants  Gilbert  and 
NeiU.  Take  an  account  of  all  sums  of  money,  &c., 
(following  the  words  of  the  declaration).  But,  in  taking 
such  account,  no  credit  is  to  be  given  for  any  commission 
or  profits  which  would  have  been  realised  by  the  Plain- 
tiffs, in  case  the  faid  vessels  or  any  of  them  had  been 
consigned  to  them.  Tax  the  Plaintiffs*  costs  of  the  suit 
and  declare  that  the  Plaintiffs  are  entitled  to  add  thereto 
whatever  shall  be  found  to  be  due  to  them  on  taking  the 

account 
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1863. 


account  aforesaid,  and  to  have  the  Bame  paid  out  of  the 
fund  ID  Court  No  coats  to  Defendants  Boyson  ^ 
TofforL  Reserve  further  consideratioD^  liberty  to  any 
party  to  apply. 


AprU  n,l6. 

A  collector  of 
parish  rates, 
appointed  by 
one  set  of 
overseen,  held 
accountable 
to  their  suc- 
cessors in 
office  for 
moneys  re- 
ceived prior 
to  the  appoint- 
ment of  toe 
latter.    An 
account  was 
directed 
against  the 
collector,  not 
disturbing  ac- 
counts settled 
with  the  pre- 
decessors, with 
liberty  to  sur- 
charge, and 
the  Defendant, 
who  resisted 
the  account, 
was  ordered  to 
pay  the  costs 
to  the  hearing. 


SELLAR  V.  GRIFFIN. 

TN  1858|  the  overseers  of  the  poor  of  the  parish  of 
Saint  Martfy  Batiersea,  appointed  the  Defendant 
Mr.  Griffin  to  be  collector  of  the  south  western  district 
of  the  parish,  to  collect  the  rates  payable  under  the 
18  &  19  VicL  c  120.  By  a  bond,  dated  the  25th  of 
March,  1858,  the  Defendant  and  two  sureties  became 
bound  to  Benjamin  Edginton  and  five  others  (the  over-* 
seers)  conditioned  to  be  void  if  (amongst  other  things) 
the  Defendant  should  duly  account  to  and  pay  over  all 
money  unto  the  obligees  *^  or  to  their  successors  in  office 
for  the  time  being."  The  Defendant  continued  in  office 
down  to  the  22nd  oi  February ^  1862,  when  be  resigned. 

This  suit  was  instituted  by  Sellar  and  five  other 
persons,  who  were  the  present  overseers  of  the  poor, 
but  all  of  whom  were  different  persons  from  those  io 
office  in  1858,  against  Ghriffin  alone.  The  bill  prayed 
an  account  of  the  rates  made  by  the  overseers  for  the 
time  being  of  the  parish  prior  to  the  appointment  of  the 
Plaintiffs  as  overseers,  and  received  by  the  Defendant, 
and  that  the  Defendant  might  be  ordered  to  pay  the 
amount.  It  also  prayed  that  the  Defendant  might 
deliver  over  to  the  Plaintiffs  the  rate  books,  &c. 


The  Defendant  said  he  had  been  appointed  by  the 
former  overseers  and  not  by  the  Plaintiffs,  and  that  he 

had 
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had  resigned  his  oflBce  before  the  PlaiDtifia  bad  been       1863. 

appointed  overseers.    He  submitted  that  an  agent  was 

oDly  responsible  to  tbe  person  or  persons  by  whom  he 

was  appointed.    He  said  that  he  bad  duly  accounted      Oripfim. 

to  the  satisfaction  of  his  employers  for  the  time  being, 

and  that  a  large  sum  was  due  to  him,  and  he  refused  to 

account  to  the  Plaintiffs. 

Mr.  Hobhouse  and  Mr.  Haider  for  the  Plaintiffs. 
The  Defendant  is  accountable  to  the  parish  authorities 
for  his  receipts  while  collector,  and  he  has  by  contract 
agreed  to  account  to  the  successors  in  office.  He  is 
also  bound  to  deliver  over  the  books  which  he  holds 
merely  as  agent;  Lcuijf  Bererford  v.  Driver  (a).  Having 
resisted  the  accounts  he  ought  to  pay  the  costs  down  to 
and  including  the  hearing ;  Collyer  v.  Dudley  (b)  ;Anon.  (c). 

Mr.  Seltoyn  and  Mr.  A.  E.  Miller  for  tbe  Defendant. 
This  bill  cannot  be  maintained;  an  agent  is  accountable 
only  to  his  principal,  to  whom  alone  he  is  responsible ; 
Lochwood  v.  Abdy  {d) ;  Maw  v.  Pearson  (e) ;  Robertson 
V.  Armstrong  (f) ;  Attorney^ General  v.  The  Earl  of 
Chesterfield  (y);  and  the  Defendant  is  the  agent  of  and 
accountable  to  the  former  overseers  only.  Tbe  form  of 
the  condition  of  the  bond  to  account  with  the  ^  succes*  ' 

sors"does  not  enable  the  Plaintiffs,  as  successors,  to  sue  i 

upon  the  bond.  Overseers  have  no  succession,  as  in  the 
case  of  a  corporation;  Co,  Litt.  (Ji) ;  and  a  bond  given  to 
two  churchwardens  and  their  successors  does  not  enable 
the  successors  in  office  to  sue  upon  it;  Dyer^s  Rep.  (i)« 
But  the  Defendant  has  already  accounted  to  the  persons 

by 

{a)  14  Bfav.387,AiM/16  Beat),  (<;)  28  Benv.  196. 

134.  (/)  J6.  123. 

(6)  Turn,  4*  K.  421.  (g)  18  Beav,  596. 

(c)  4  Mud.  273.  (A)  9fl,  n. /. 

(d)  14  Sim,  437.     .  (t)  48  a,  pL  15. 
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by  whom  he  was  employed,  and  cannot  be  called  upon 
by  the  Plaintiffs  to  account  again.  They  also  referred 
to  Farry.HoUis (a);  7  ^  8  Tier.  c.  101,5.  61 ;  18^19 
Vict.  c.  120,  8. 161 ;  26  ^  26  Vict.  c.  102,  s.  14. 

The  Master  of  the  Rolls  (&). 

The  Defendant  says  that  he  is  not  liable  to  account 
to  the  Plaintiffs,  on  the  ground  that  he  is  not  their 
agent ;  and  secondly,  that  he  has  duly  accounted  to  the 
persons  to  whom  he  was  liable  to  account,  and  that  he 
is  not  bound  to  account  over  again  to  the  Plaintiffs. 
I  adopt  the  principle  of  the  cases  cited  on  the  part  of 
the  Defendant,  that  an  agent,  as  agent,  is  only  liable  to 
account  to  his  principal ;  but  it  is  also  clear,  from  those 
cases,  that  any  person  who  has  got  trust  or  charity 
property  into  his  own  hands  is  liable  to  account  for  it 
to  the  persons  who  are  interested  in  those  funds.  There 
is  a  peculiarity  in  this  case,  which  it  is  necessary  to  refer 
to.  It  can  be  best  illustrated  by  suggesting  such  a  case 
as  this : — Suppose  an  executor  and  trustee,  entitled  to 
receive  property  of  the  testator,  employs  an  agent  to  get 
it  in,  and  that,  on  the  death  of  the  executor,  the  agent 
has  a  considerable  sum  of  money  in  his  hands;  can 
anybody  contend  that  the  residuary  legatees  would  not 
be  entitled  to  call  on  that  agent  to  account,  or  that 
they  could  only  get  the  account  through  the  legal  per- 
sonal representative  of  the  executor,  which  executor 
may  have  died  insolvent,  so  that  nobody  would  take 
out  administration  to  his  estate;  and  though  the  exe- 
cutor may  have  duly  accounted  to  the  residuary  legatees 
for  everything  he  received  ;  but  his  agent  may  have 
received  large  sums  of  money,  in  addition,  which 
remain  in  his  hands.  Can  the  agent  be  allowed  to  say 
to  the  persons  entitled  *'  I  am  not  liable  to  account  to 

you 

(a)  9  Bam,  Sf  Cr,  315.  (6)   Ejl  relatione. 
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you,  because  I  am  not  your  agent,  and  all  the  accounts 
that  have  been  made  to  the  executor  were  quite  satis- 
factory to  him,  and  he  has  said  I  have  properly  accounted 
to  him."  Assuming  even  that  there  had  been  an  account 
between  him  and  the  executor,  and  even  that  it  had  been 
a  settled  account,  still,  although  the  Court  would  not 
disturb  the  settled  account,  it  would,  on  proper  evidence, 
give  leave,  as  it  always  does,  to  surcharge  and  falsify, 
and  to  shew  that  the  agent  had  received  a  sum  of  money 
which  he  had  not  entered  in  his  account,  and  although 
the  account  might  be  perfectly  good  as  far  as  it  stood, 
and  you  could  not  quarrel  with  any  of  the  items  in  it, 
yet  you  might  introduce  fresh  items  with  perfect  cor- 
rectness. 


1863. 


I  confess  I  do  not  think  the  case  turns  very  much  on 
the  nicety  of  the  law  respecting  overseers.  It  has  been 
said,  that  the  present  overseers  cannot  now  call  on  the 
late  overseers  to  account,  and  that  the  law  makes  it  im- 
possible for  them  to  do  that  at  this  moment,  and  re- 
quires that  this  should  be  done  within  a  certain  time; 
but  if  that  be  so,  and  if  the  Defendant  can  only  account 
through  them,  is  it  an  answer  to  these  Plaintiffs  for  the 
Defendant  to  say,  that  he  has  duly  accounted  to  the 
late  overseers,  and  are  they  not  to  be  at  liberty  to  see  if 
these  accounts  are  correct  or  not?  It  would  obviously 
be  the  right  of  the  residuary  legatee,  in  the  case  of  col- 
lusion between  an  executor  and  his  agent,  whom  he  had 
appointed  to  collect  money.  If  the  residuary  legatee 
says  to  the  executor,  "The  agent  has  received  a  large 
sum,  has  he  duly  accounted  to  you  for  it  ? "  and  the 
executor  answers,  "  Yes,  and  he  has  received  nothing 
more,"  the  residuary  legatee  would  be  entitled  to 
have  all  the  books  of  account  and  papers  fully  tested 
by  the  examination  of  the  agent ;  and  if  there  appeared 
to  be  anything  like  collusion,  he  would  be  entitled  to 

VOL.  xxxn — IV.  N  N  make 
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tnake  faim  a  party  to  the  Buit  also,  if  it  appeared  thiat  he 
had  trust  money  in  his  hands  which  he  had  not  paid 
over,  then  there  would  be  another  ground  for  toaking 
him  a  party  to  the  suit. 

Of  course,  in  considering  this  question  of  ti<^cou^  I 
assume,  although  I  am  bound  to  state  the  Evidence 
would  lead  to  a  contrary  conclusion,  that  there  is  a  sum 
of  money  in  the  Defendant's  hands,  and  I  am  bound  to 
test  it  by  this: — What  would  the  Court  do,  in  case  it 
were  established  that  there  was  a  sun^  of  money  d«d 
from  the  Defendant,  that  is  to  say,  a  sum  of  money 
received  in  respect  of  rates  not  paid  over  by  him,  and 
now  in  his  hands  ?  And  accordingly,  in  the  course  of 
the  argument,  I  asked — whether,  supposing  the  De- 
fendant had  100/.  in  his  hands,  to  whom  is  he  to  ac- 
count for  this  sum  ?  It  appeared,  from  the  answer  givett^ 
to  have  been  an  embarrassing  question ;  the  liability  to 
account  to  somebody  was  admitted,  and  it  was  admitted 
he  could  not  keep  the  money  in  his  hands,  and  that  it 
would  be  very  difficult  to  say  that  he  was  liable  to 
account  to  the  old  overseers,  because  the  matter  had  been 
settled  between  them,  and  they  had  discharged  hiiiK 
But  it  was  said,  that  he  could  not  be  liabio  to  accounl 
to  the  new  overseers,  because  he  was  not  their  agents 
I  then  asked  whether  he  tnigfat  keep  the  money  ?  In 
answer  to  which  I  was  told  that  the  case  suggested  wad 
not  the  case  made  by  the  bill,  the  fact  being,  that  be 
has  duly  accounted,  and  has  paid  over  everything^ 
But  how  is  the  Court  to  tell  that?  It  never  allows  a 
decree  for  account  to  depend  on  any  statement,  wbe* 
ther  the  balance  is  due  one  way  or  the  other.  Tht 
Defendant  says  the  balance  is  due  to  him,  it  may  be  so, 
or  there  may  be  a  balance  against  him.  !My  opinion  i», 
that  he  must  account  for  the  rates  which  he  baft 
received  during  that  period  of  time. 

The 
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The  Defendant  then  says,  that  he  has  duly  ac-  1863. 
counted,  but  from  the  evidence  it  appears  that  he  did 
not  duly  account,  but  that  all  he  did  was,  to  furnish  a 
mere  statement  of  names  and  sums  of  money  received, 
with  a  banker's  receipt  for  the  amount  of  the  sums  added 
up :  there  was  nothing  in  that  to  shew  that  he  might 
not  have  received  more.  Though  I  have  no  doubt  that 
the  Defendant  is  an  honest  man,  who  has  paid  every 
penny  due  from  him,  and  that  all  this  litigation  arises 
out  of  the  squabbles  in  the  parish,  yet  I  must  look  at 
the  case  strictly^  and  as  if  there  was  money  to  be  ac* 
counted  for  by  him* 

I  must  therefore  direct  an  account  to  be  taken^  with- 
out disturbing  any  settled  account  between  the  De- 
fendant and  the  former  overseers,  but,  at  the  same  time, 
where  there  is  a  settled  account,  the  Plaintiffs  must  be 
at  liberty  to  surcharge  and  falsify,  as  in  every  ordinary 
account,  and  all  just  allowances  must  be  made  to  the 
Defendant.  But,  in  all  the  accounts  already  passed 
between  him  and  the  parish,  I  shall  assume  that  all  the 
items  are  correct,  and  that  they  have  been  duly  vouched* 
If  there  is  an  account  which  is  not  settled,  then  it  must 
be  taken  over  again  in  the  ordinary  way. 

The  Defendant  must  also  deliver  up  the  books,  they 
are  the  property  of  the  overseers  for  the  time  being,  but 
he  must  have  full  and  complete  access  to  them,  at  all 
reasonable  times,  for  the  purpose  of  making  out  his 
accounts. 

The  Defendant  must  pay  the  costs  up  to  the  hearing. 


N  n2 
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KNIGHT  V.  POOLE. 

May  5. 
Bequest  to  A,,  nHHE  testatrix  Ann  Lochner^  by  her  will,  made  under 

deatWwhh  ^  power,  proceeded  as  follows : — 

cert&iD  eX' 

ception8)toB.,      '^  Also  I  bequeath  all  the  property  settled  on  me  at 

and  "at her      ^^  marriage  to  my  husband  William  Conrad  Lochner, 

decease    to 

be  divided        which  property,  at  his  death  (excepting  the  house  No.  5, 

nTmef  li!?"'  '^^^^  ^^'^^^^^  Finsbury  Circus,  and  300/.  in  the  £3  per 

sous,  "  or  as  Cent.  Consols,  which  I  leave  to  John  Christopher  Loch* 

M*may  be  h"  '^^i  of  Forty  Hill,  in  the  county  of  Middlesex),  I  leave 

ing:"--Ueld,  ^^^  ^y  gigters  Mary  Fox,  at  her  decease  to  be  divided 

that  those  ^          ^               .   .        ,        ,                ,     . 

only  took  who  amongst  the  survivmg  brothers  and  sisters  named  m 

Tanf  b!''^^  this  will,  Elizabeth  PooU  or  her  children,  Jane  Bridger, 
my  brothers  Peter  Copeland  and  William  Copeland,  to 
be  equally  divided  amongst  them,  or  as  many  of  them  as 
may  be  living,  for  their  own  use,  excepting  William 
CopelanfTs  share,  which  must  be  placed  in  trust  for  him 
to  receive  the  interest  of  it  monthly  or  quarterly." 

The  testatrix  died  in  1846,  Mary  Fox,  the  second 
tenant  for  life,  died  in  1855,  and  William  Conrad  Loch- 
ner,  the  first  tenant  for  life,  died  in  1861. 

The  testatrix's  brother  William  Copeland  died  in 
1860,  in  the  lifetime  of  William  Conrad  Lochner.  The 
Plaintiff,  who  was  his  legal  personal  representative,  by 
this  bill,  claimed  a  share  of  the  property,  consisting  of 
two  leaseholds,  which  sold  for  800/.,  a  sum  of  600/.  £3 
per  Cents,  and  3,000/.  cash. 

The  Defendants  demurred. 

Mr. 


Knioht 

V. 
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Mr.  Selwyn,  Mr.  Sauthgaie,  Mr.  C  C.  Barber  and  1863. 
Mr.  Fookes,  id  support  of  the  demurrers.  The  PlaintiflPi 
as  representing  William  Copeland,  has  no  interest ;  for, 
first,  William  Copeland  took  for  life  only,  the  bequest  Pools, 
was  intended  for  his  personal  enjoyment  only;  Banks 
v.  Braithwaite  (a).  Secondly,  the  class  consisted  of 
those  who  survived  two  particular  persons  and  were 
living  at  a  particular  time.  The  survivorship  has  re- 
ference to  the  period  of  distribution,  namely,  the  death 
of  the  surviving  tenant  for  life.  It  is  to  be  "  divided," 
and  no  division  could  take  place  until  that  period; 
Cripps  V.  Wolcott  (h) ;  Daniell  v.  Daniell  (c) ;  Hudson 
V.  Bryant  (rf) ;  Neathway  v.  Iieed(e). 

The  Master  of  the  Rolls  : — I  have  no  doubt  on  the 
first  pointy  that  William  took  an  absolute  and  not  a  life 
interest. 

Mr.  Kenyan  and  Mr.  Eddis,  in  support  of  the  bill. 
This  difiers  from  the  ordinary  case,  for  here  there  are 
two  tenancies  for  life  prior  to  the  gift  to  the  brothers 
and  sisters,  and  the  division  is  to  be  ''  at  her  decease/' 
namely,  at  the  decease  of  Mary  Fox.  The  survivorship 
has,  therefore,  reference  to  her  death,  and  as  William 
Copeland  survived  her,  he  became  entitled  to  a  share  in 
the  property.    They  cited  Watson  v.  England  (f). 

The  Master  of  the  Rolls. 

I  am  clear  that  no  person  took  except  those  who  sur- 
vived the  period  of  division.  There  is  a  gift  of  property 
to  A,  for  life,  and  at  his  death  (with  certain  exceptions) 
to  B.f  and  at  her  decease  it  is  to  be  divided  between 

the 

(a)  32  L.  J.  (CA.)  198.  (d)  1  CoUyer,  681. 

(6)  4  Madd,  11.  (c)  3  De  G.,  M.  ^  O.  18. 

(c)  6  Ves,  297.  (/)  15  Sim.  1. 


Kntoht 

9. 
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1863.  tbe  surviving  brothers  and  sisters,  who  are  named. 
The  case  of  Cripps  v.  Wolcott  clearly  applies,  and  only 
those  who  survived  both  A,  and  JS.  could  take.    The 

Pools.  property  is  to  be  "divided,"  and  nobody  was  to  take 
who  was  not  living  at  the  period  of  division.  If  I  were 
to  adopt  the  argument  of  the  Plaintiff,  the  division 
take  place  on  the  death  of  the  husband,  though  Maty 
Fox  might  be  still  living. 

I  am  of  opinion  that  the  words  in  question  have  re* 
lation  to  the  period  of  division,  and  that  the  Plaintiff 
takes  no  interest  in  the  property.  The  demurrers  must 
therefore  be  allowed. 


WELLS  r.  MAXWELL.    (No.  2.) 

May  28. 

A  purchaser  is  HpHIS  case  was  put  into  the  paper  to  be  spoken  to  on 

liable  to  pay        A       *i_        •      a      /   v 
interest  on  L  the  minutes  («). 

purchase- 

the"time'w?eD  ^^  Contract,  dated  the  26th  of  May^  1862,  was  for 
he  could  pru-  the  sale  of  some  bare  land  producing  no  rent,  and  the 
possession ;  but  6th  clause  provided  as  follows : — 

could  not  pru-         That  if,  from  any  cause  whatever,  not  occasioned  or 

dently  take  arising  from  the  default  of  the  said  William  Wells,  his 
possession  at  ,      °  ' 

the  time  a        heirs  or  assigns,  the  said  purchase  shall  not  be  com- 

fh^n?if  hT  P'^^^  ^"  ^^^  ^^'^  1»^  d*y  "^^  •^"^y^  ^^^  ^^^  Wittwm 
had  no  assu-     Maxwell  shall  pay  interest^  after  the  rate  of  4/.  per  cenL 

person  having  P^  annum,  on  the  said  sum  of  2,000/.,  from  that  day 

a  charge  on      until  the  purchase  shall  be  completed,  and  shall,  from 

the  property  *^  . 

would  join  in    the  same  day,  be  entitled  to  the  possession  of  the  said 

ince^^"^^^"      '^"^  ^"^  ^^^  '■®"*^  *"^  profits  (if  any)  from  the  said  1st 
of  July  until  the  day  of  the  completion  of  the  purchase." 

The 
(a)  See  ante,  p.  408. 
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The  oontract  was  not  completed  on  the  Ist  of  Jufy^  1863. 
1862,  the  delay  having  arisen  from  the  non-compliance 
by  the  vendor  with  two  requisitionSi  the  first  related  to 
the  removal  from  the  register  of  a  lis  pendens  affecting  ^^^^^' 
the  property,  but  which  had  been  satisBed,  and  the 
second  to  the  release  of  a  drainage  charge  on  it,  which 
bad  not  been  effected  until  February,  1863.  The  bill 
was  tiled  in  January,  1863,  and  the  Defendant  insisted 
that  he  had  put  an  end  to  the  purchase  by  notice ;  but 
the  Court  directed  the  specific  performance  of  the  con- 
tract. 

Mr.  Selwyn  and  Mr.  Jessel,  for  the  vendor,  now 
argued,  that  the  Defendant  was  bound  to  pay  interest 
on  the  purchase-money  from  the  1st  of  July,  1862, 
under  the  sixth  condition,  there  having  been  no  wilful 
default  attributable  to  the  vendor.  That  such  a  con- 
dition had  been  held  to  be  operative  where  the  delay 
was  the  result  of  accident  and  could  not  have  been 
guarded  against  by  the  vendor;  Sherwin  v.  Shak^ 
speare  (a). 

Secondly,  that,  independently  of  the  special  contract, 
the  general  rule  was  applicable,  which  was,  that  interest 
must  be  paid  from  the  time  a  good  title  was  shewn, 
which,  in  this  case,  was  on  the  25th  of  August,  or  from 
the  time  at  which  the  purchaser  could  safely  take  pos- 
session ;  and  that,  considering  the  nature  of  the  requisi- 
tions, this  was  on  the  Ist  of  July,  1862 ;  Darfs  Ven- 
dors {b);  Sugden*s  Vendors  {c),  (rf). 

Mr. 

(a)  17   Beav.  267,  and  5  De      ▼.  Sarel,  6  De  O.  ^  Sm.  429; 
G.,  M.  4-  G.  517.  Litchfield  v.  Brown,   23   L.  J. 

(b)  Page  407  (3rd  edit,)  (CA.)  176 ;   Robertson  v.  Skelton, 

(c)  Page  630  (Uth  edit.)  12  Beav.  363;  Cowpe  v.  Bake- 
{d)  SeeEsdaile^.Stephensontl      well,  13  Bmv.  421;  Sherwin  y. 

Sim.  ^  St.  122;  De  Vime  v.  De      Shakespeare,  18  Beav.  527,  and 
Viime,\Hac.^G,ZZQ\  WalUi     6  De  G.,  M.  i  G.  517;  Car^ 
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Mr.  Baggallay  and  Mr.  Batten  were  not  called  on. 

Wblls 
V.  The  Master  of  the  Rolls. 

Maxwell. 

^  ^'   '^  I  am  of  opinion  that  the  vendor  is  not  entitled  to 

interest  from  the  time  he  claims  it. 

It  is  said  that  interest  is  payable  from  the  time 
when  the  purchaser  could  have  prudently  taken  pos- 
session, that  he  could  take  possession  when  a  good  title 
was  shewn,  and  that  the  joining  of  a  mortgagee  is  a 
question  of  conveyance  and  not  of  title.  All  that  is 
true,  but  in  my  opinion  it  mixes  several  things  up  to- 
gether which  cannot  be  properly  united.  I  admit  that 
the  rule  is,  that  interest  is  to  be  given  from  the  time 
when  the  purchaser  could  prudently  take  possession,  but 
I  do  not  think  a  purchaser  could  prudently  take  posses- 
sion on  the  title  being  perfectly  well  shewn,  if  it  appeared 
that  the  property  was  mortgaged  to  its  full  amount,  and 
that  there  was  no  assurance  that  the  mortgagee  would 
join  the  conveyance,  and  it  was  not  known  whether  the 
vendor  could  get  him  to  join.  It  is  true  that  this  is  a 
matter  of  conveyance,  but  the  purchaser  does  not  know 
that  you  can  get  the  mortgagee's  consent  to  it  This 
question  occurs : — Is  a  condition  of  this  sort  to  be  so 
treated,  that  if  a  good  title  be  not  shewn  on  the  exact 
day  stipulated,  then,  though  there  is  but  a  simple  matter 
in  dispute,  the  whole  condition  is  at  an  end,  and  the 
purchaser  may  be  guilty  of  any  species  of  delay  and  to 
loiter  over  the  matter  as  much  as  he  pleases,  and  yet 
that  he  is  not  to  be  subject  to  any  of  the  consequences 
arising  from  it  ?  I  am  of  opinion  that  is  not  so.  But, 
on  the  other  hand,  the  vendor  cannot  derive  any  benefit 

from 

rodut  V.  Shcrp,  20  Beav.  56;  (CA.)  8;  Tewart  v.  Lawton,  3 
Vickert  v.  Hand,  20  Beav.  630;  Sm.  4^  G//f.  307;  Rannerman  ▼. 
Dtnning  v.  Heiuierton,  17  Law  J.       Clarke,  3  Drew,  632. 
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from  his  own  carelessness.  I  think  that  there  was 
a  considerable  amount  of  delay  in  this  case  on  the 
part  of  the  vendor,  that  he  did  not  shew,  as  he  might, 
various  things,  and  that  he  cannot  excuse  himself  by 
saying  that  the  official  liquidator  was  out  of  the  country 
at  the  time.  Having  regard  to  all  these  matters,  I  think 
that  he  was  negligent  in  this  respect,  and  although 
I  do  not  think  that  it  deprived  him  of  the  benefit  of 
his  contract,  still  I  think  he  ought  not  to  be  allowed 
interest  from  the  1st  of  July  under  it;  but,  if  not  from 
that  time,  it  is  difficult  to  say  from  what  other  time  he 
ought  to  be  allowed  interest. 


1863. 


I  am  of  opinion  that  the  purchaser  could  not  pru- 
dently have  taken  possession,  for  he  could  not  make 
certain  of  having  his  conveyance,  and  the  decree  must 
stand  as  it  was,  without  giving  any  interest  to  the 
vendor. 


Note. — On  the  appeal,  the  Lords  Justices  gave  the  Plaiotlff  ioterest 
from  the  9th  of  Aprils  1863,  the  date  of  the  decree. 
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whole  estate. 


DAVIS  V.  TURVEY. 

May  8. 
An  infant         fTlHIS  was  a  partition  suit,  and  the  parties,  who  were 
to  oM^ninth  of  entitled  in  ninths,  were  desirous,  in  order  to  save 

a  real  estate,  expense,  that  a  sale  should  take  place  instead  of  a  par- 
for  her  benefit,  tition,  but  one  of  the  parties,  Fhr^nee  Matilda  Scholar, 
the  Court,        y^^^  ^^  infant  and  could  not  consent. 

instead  of 
directing  a 
partition,  de-         Mr.  Everitt,  for  the  Plaintiff,  asked  that  the  costs  of 

a  charge  on  the  the  suit  might  be  declared  a  chaise  on  the  property. 

infant's  share,    gee   Cox  V.   Cox{a):   and  that  thereupon  the  estate 

and  ordered  a        .  .  .  •         . 

sale  of  the        might  be  sold  and  the  produce  divided.     He  said  that 

this  course  had  been  pursued  by  Vice-Chancellor  Wood 

in  Thackeray  v.  Parker  (i).     But  see  Oriffies  v.  Grif- 

fies  (c) ;  Calvert  v.  Godfrey  (d) ;  Johnson  v.  Baber  («). 

Mr.  Freelinff,  for  the  Defendants,  concurred. 


The  Master  of  the  Rolls. 

I  think  I  can  do  it,  considering  the  smallness  of  the 
property  and  the  number  of  the  shares. 

(a)  3  Kay  6f  J.  554.  (d)  6  Beav.  97. 

(6)  1  ^ew  Rep.  567.  (e)  8  Beav.  233. 

(c)  8  L.  r.  758. 

Abstract  of  Decree. 
**  The  PlaintifTs  and  Defendants  (other  than  the  Defendant  Fiorenct 
Matilda  Scholar)  not  desiring  a  partition  of  their  shares,  but  that  the 
same  shall  be  sold  as  hereinafter  directed  :  His  Honor  doth  declare, 
that  it  is  for  the  benefit  of  the  infant  Defendant,  Florence  Matilda 
Scholar,  and  of  the  other  parties  interested,  that  the  entirety  of  the 
said  hereditaments  and  premises,  including  the  one-ninth  of  the  said 
infant  therein,  should  be  sold.  And  it  is  ordered,  that  the  said  here- 
ditaments and  premises  be  sold  accordingly,"  &c. 

"  And  his  Honor  doth  declare,  that  the  costs  of  the  infant  Defendant 
Florence  Matilda  Scholar  of  this  suit,  up  to  the  hearing,  in  respect  of 
her  one-ninth  share  of  the  said  hereditaments  and  premises,  are  pro- 
perly chargeable  upon  her  share." — Reg,  Lib.  1863,  A.^Jol.  1112. 
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REDE  V.  OAKES. 

May  29. 

npHIS  was  a  bill  by  vendors  against  the  purchaser,  Properties  held 
•*■      for  the  specific  performance  of  a  contract^  under  teeTunder*™*" 

the  following  circumstances : —  several  trusts 

^  and  for  dif- 

On  the  8th  of  March,  1862,  the  Defendant,  Mr.  ^'I^rL^T".'' 
'  '  '  were  sold  toge- 

OakeSf  agreed,  by  private  contract,  after  an  attempt  to  ther,  in  one 
sell  by  public  auction,  to  purchase  some  landed  property  undivided 
for  one  undivided  sum  of  16,660/.    This  property  was  sum  and  with 
held  under  three  distinct  titles,  and  belonged  to  three  ditions,  as  to 
sets  of  persons  and  the  purchase-money  was  for  one  5?*^///'"*^i?^ 
gross  sum  for  the  whole.    The  first  portion  belonged  to  that  the  pur- 
Mrs.  Rede  in  fee;  the  second  was  vested  in  the  trustees  notwsi^uhe 
of  her  marriage  settlement,  who  had  a  power  of  sale ;  specific  per- 
and  the  third,  which  had  originally  belonged  to  the  four  the  contract,  on 

daughters  of  Robert  Rede  Rede^  as  tenants  in  common,  *J®  ground  of 

,   .     n  n  r    t  I       the  modem 

was  now  vested  m  four  sets  of  trustees  of  these  settle-  which  the 

ments,  who  had  powers  to  sell  with  the  consent  of  the  had  been^wl^ 

four  daughters  and  their  husbands,  and  to  give  good  /ff/(/,  also,  that 

.    .     «      ^,  ,  the  Court,  if 

receipts  for  the  purchase-money.  necessary, 

would  appor- 
tion the  pur- 
It  was  stipulated,  by  the  conditions  of  sale,  that  the  chase-money. 

title  to  Mrs.  Rede's  portion  of  the  property  should  com- 
mence at  different  periods  for  different  parts^  varying 
from  1803  to  1845. 


This  bill  was  filed  by  Mrs.  Rede,  the  trustees  of  her 
settlement,  and  the  four  daughters  o{  Robert  Rede  Rede 
and  the  trustees  of  their  respective  settlements  (twenty- 
two  persons  in  all)  against  Mr.  Oakes,  praying  the 
specific  performance  of  the  contract. 

After 
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1863.  After  the  sale,  the  Plaintiffs  had  executed  an  agree- 

menty  by  which  they  apportioned  the  purchase-money 
and  agreed  that  140Z.  should  be  considered  the  value 
of  Mrs.  Rede's  portion  of  the  property;  362Z.  the 
value  of  the  portion  subject  to  her  marriage  settlement ; 
and  that  the  remainder,  being  16,168/.,  should  be  con- 
sidered as  the  value  of  the  part  of  the  property 
belonging  to  the  four  daughters  and  the  trustees  of 
their  settlements. 

The  Defendant  objected  to  complete  his  contract,  on 
the  ground  that  trust  property,  held  under  different 
titles,  ought  to  have  been  sold  separately,  and  not 
together  for  one  undivided  sum,  and  that  the  sale  was, 
therefore,  invalid. 

Mr.  Baggallay  and  Mr.  F.  J.  Turner^  for  the 
Plaintiffs,  argued,  that  a  valid  contract  had  been 
entered  into,  which  the  Defendant  was  bound  to 
perform.  That  the  case  was  governed  by  the  decision 
in  Clarke  v.  Seymour  (a),  and  that  the  purchase-money 
might  be  apportioned  either  by  agreement  or  by  a  refer- 
ence, as  was  done  in  that  case.  That  the  Defendant 
would  obtain  a  good  title  by  a  conveyance  executed  by 
all  the  Plaintiffs,  and  that  if  the  cestuis  que  trust  com- 
plained, their  remedy  would  not  extend  to  the  estate, 
but  would  be  limited  to  the  purchase-money  and  the 
personal  liability  of  the  trustees. 

Mr.  Selwyn  and  Mr.  J.  Humphrey^  for  the  De- 
fendants. When  distinct  trustees  join  in  selling  three 
estates,  mixed  up  together,  in  one  lot  and  at  one  price, 
it  is  plain  that  they  do  not,  as  they  ought,  exercise  any 
discretion  as  to  the  price  accepted  for  their  own  portion 

of 
(a)  7  SimonSf  67. 
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oF  the  whole.  Infants  and  unborn  persons  may  here- 
after become  interested  in  the  produce  of  the  sale^  and 
such  ft  contract  involves  a  breach  of  trust,  in  which  case 
this  Court  will  never  interfere :  Mortlock  v.  BuUer  (a); 
Thompson  v.  Blachstone  (i). 

It  is  the  duty  of  each  set  of  trustees  to  sell  their  own 
trust  property  by  itself,  at  the  best  price  they  can  obtain 
for  it,  and  the  very  fact  that,  in  this  case,  the  16,158/. 
was  afterwards  apportioned,  proves  that  there  was  no 
previous  determination  as  to  the  amount  they  would  each 
take.  If  a  field,  a  house,  and  a  mine,  held  by  three 
distinct  sets  of  trustees,  and  for  three  different  sets  of 
persons,  were  sold  together,  leaving  it  to  mere  hazard 
how  the  purchase-money  was  to  be  divided,  it  could  not 
be  supported. 

There  was  no  authority  to  these  trustees  to  sell  the 
property  held  by  them  in  trust  combined  with  other 
property,  and  with  a  power  to  partition  the  purchase- 
money;  and  such  a  sale  is  especially  objectionable 
where  the  properties  are  different  in  quality  and 
different  in  title.  Here  there  was  a  stipulation  as  to 
part  that  the  purchaser  should  take  a  seventeen  years' 
title.  The  law  imposes  severe  penalties  on  those  who 
mix  their  own  property  with  that  of  othera;  thus  if  ^. 
mixes  his  corn  with  £.'«,  so  that  it  cannot  be  severed, 
the  whole  mass  belongs  to  B.  (c) 

Secondly.  The  difficulty  is  increased  by  the  special 
condition  as  to  title ;  part  is  sold  with  a  sixty  years' 
title  and  part  with  only  thirteen.    On  what  principle 

can 


(a)  10  Vet.  292.  323  ;  Fellowiv.  Mitchell,  1  Peere 

(6)  6  Beav.  470.  Wms.  83,  and  2  Vernon,  516. 

(c)  Warde  v.  i£yre,  2  BuUt. 
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1863«  ^^^  ^^^  purchase-money  of  property  so  situated  be 
apportioned?  Such  a  contract  as  the  present  is  not 
binding  on  the  cestuis  que  trust  under  the  marriage 
settlements  of  the  daughters. 

ITie  Master  of  the  Rolls. 

I  think  there  is  nothing  in  these  objectkms.  If  tsro 
persons  are  together  the  owners  of  an  estate,  but  in 
such  a  manner  that  it  is  very  diiBcult  to  distinguish 
what  the  share  of  each  is,  they  may  join  together  and 
sell  the  property,  and  make  a  perfectly  good  title  to 
the  purchaser,  who  cannot  complain  of  the  way  in 
which  the  vendors  afterwards  divide  the  purchase 
money.  All  that  the  purchaser  has  to  consider  is, 
whether  he  gets  a  perfectly  good  title  to  the  land  which 
he  has  contracted  to  buy.  I  will  first  treat  the  case  as 
if  there  had  been  no  special  conditions  of  sale,  and  a 
contract  had  been  entered  into  by  two  persons  to  sell 
the  property  to  a  purchaser.  Suppose  the  vendors  were 
tenants  in  fee  simple  of  the  lands,  the  boundaries  of  which 
were  so  inextricably  mixed  vp  and  confused  that  nobody 
could  tell  where  they  really  were,  and  that  if  unsold  a 
suit  would  become  necessary  for  settling  the  boundaries. 
In  that  case,  those  two  persons  might  undoubtedly  join 
in  a  sale  of  the  whole  to  A.  B.,  who  could  not,  4tfter  he 
had  got  his  conveyance,  complain  of  the  manner  in 
which  the  sellers  had  divided  the  purchase -money. 
If  they  went  to  law  about  the  manner  in  which  it  should 
be  divided,  he,  having  got  a  complete  title  by  the  con- 
veyance to  him  from  each  of  his  share,  could  not  be 
mixed  up  or  concerned  in  their  dispute.  Now,  if  that 
be  good  in  the  case  of  two  vendors,  of  course  it  is  good 
in  that  of  any  greater  number,  and  if  a  person  who  enters 
into  such  a  contract  for  the  purchase  of  land  gets  a  good 
title,  he,  having  got  a  conveyance  from  all  the  claimants, 
is  safe,  and  must  be  satisfied. 

Then 
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Then  suppose,  inste«id  of  there  being  two  owners  in  1863. 
fee  simple,  that  part  of  the  property  is  vested  in  trustees 
for  other  people.  If  the  trustees  have  a  power  to  sell, 
and  join  with  the  other  owners  in  fee  simple  in  selling 
the  whole  property,  I  am  of  opinion,  even  if  the  trustees 
should  consent  to  take  less  than  their  proper  share  of 
the  purcbase-money,  and  might  therefore  be  liable  to 
the  cestuis  que  trust  for  a  breach  of  trust,  still  that  the 
purchaser  would  not  be  afiected  by  it,  he  having  ob-* 
tained  a  conveyance  from  both  sets  of  owners.  The 
division  of  the  purchase-money  could  not  affect  him, 
unless  he  had  notice  beforehand,  that  there  was  a  cor^ 
tupt  contract  between  the  vendors,  by  which  the  cestuu 
que  trust  were  to  be  defrauded  of  a  portion  of  their 
property,  in  which  case  a  different  question  would 
arise.  But  no  such  case  is  suggested  in  the  case  before 
me.  If  any  such  case  exists,  it  will  be  open  to  the 
purchaser  to  take  that  or  any  other  objection  before  me 
in  Chambers.  But  if  no  such  case  exists,  ihen  the  cir-^ 
cumstance  that  the  purchase-money  is  to  be  apportioned 
does  not  constitute  an  objection.  If  the  parties  cannot 
agree  on  the  division  of  the  purchase«-money,  then,  I 
apprehend,  after  a  decree  for  specific  performance,  it  is 
the  duty  of  the  Court  to  determine  in  what  manner  the 
purchase-money  is  to  be  divided,  and  when  this  Court 
has  determined  how  it  is  to  be  divided,  the  cestuis  gue 
trust  are  bound  by  that  decision.  After  this  no  question 
of  breach  of  trust  can  arise  in  which  the  purchaser  can  in 
finy  degree  be  implicated.  In  this  case,  I  am  of  opinion 
that  the  Court  has  full  power  to  determine  the  question 
of  the  division  of  the  purchase-money,  and  to  make  a  re- 
ference, similar  to  that  made  in  Clark  v.  Seymour  (a), 
that  is :  to  inquire  how  and  in  what  proportion  the  pur- 
chase-money ought  to  be  divided. 

Then 

(a)  7  Simons^  67. 
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1863.  Then  comes  the  question,  how  this  case  is  afiected 

by  the  particular  conditions  of  sale.  It  appears  to  me 
that  the  purchaser  has  assented  to  certain  conditions, 
by  which  he  gets  a  sixty  years*  title  for  part  of  the  pro- 
perty, and  only  seventeen  years'  for  another  part  of  the 
property.  I  do  not  enter  into  the  question  whether  the 
Defendant  is  entitled  to  have  these  portions  of  the  pro- 
perty distinguished,  that  is  not  the  question  now  before 
me ;  it  would  be  singular  if  he  were  not,  for  his  title 
would  not  be  clearly  made  out,  if  the  vendors  did  not 
specify  the  parcels  to  which  each  title  belongs.  That, 
however,  is  a  matter  to  be  settled  in  Chambers.  But 
the  question  now  is,  whether,  having  entered  into  this 
species  of  contract,  and  having  agreed  to  take  a  seven- 
teen years'  title  for  a  part  of  the  property  instead  of  a 
sixty  years'  title,  the  Defendant  can  afterwards  raise  a 
question  as  to  the  division  of  the  purchase-money.  I 
am  of  opinion  that  he  cannot,  and  that  the  Court  will, 
if  necessary,  determine  how  the  purchase-money  is  to 
be  apportioned. 

I  am  of  opinion,  therefore,  on  this  point  also,  that 
no  objection  can  be  made  to  the  relief  asked.  I  do 
not  intend  to  make  any  special  direction,  but  I  propose 
to  make  a  decree  for  specific  performance  of  the  con- 
tract in  the  usual  terms,  and  direct  the  usual  reference 
as  to  title,  and  an  inquiry  when  the  title  was  first 
shewn.  And  if  it  shall  appear  that  a  good  title  can 
be  made  to  the  property,  then  let  there  be  an  inquiry, 
among  whom  and  in  what  shares  the  purchase-money 
is  to  be  apportioned  and  divided,  and  reserve  further 
consideration  and  costs. 
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Re  THE  FIRE  ANNIHILATOR  COMPANY.  Anr'd  18. 

Mwf  2,  7. 
rpHIS  company  was  registered  in  1866,  under  the  Whereibepro- 
J-      19  &  20  Fic^  c.  47.  ^Zy""^ 

winding  up, 
In  1858,  the  company  passed  a  special  resolution  re-  of  1856,  were 
quiring  the  company  to  be  wound-up  voluntarily,  and  ^ilatofy  ^^^ 
the  secretary  was  appointed  official  liquidator.    These  and  had  not 
proceedings  were,  however,  tardy  and  unsatisfactory,  c°,J^ion°at  the ' 
and  the  winding-up  had  not  yet  been  completed.    The  end  of  five 
property  had  not  been  wholly  disposed  of,  calls  had  cou"t,  upon 

been  made,  further  liabilities  had   been  incurred,  the  the  petition  of 

'  a  shareholder, 

accounts  bad  not  been  rendered  from  year  to  year,  and  directed  a 

general  meetings  had  not  been  called  to  consider  them,  ^' j  "§jg^ 

as  required  by  the  19  &  20  Vict.  c.  47,  s.  104,  (12).         Court 

Under  these  circumstances,  a  petition  was  presented 
by  a  shareholder  for  the  compulsory  winding-up  of  the 
company. 

Mr.  Baggallay  and  Mr.  Roxburgh,  in  support  of  the 
petition. 

Mr.  Wickens,  contri,  for  the  official  liquidator.  The 
Court  has  no  jurisdiction  to  interfere  pending  a  voluntary 
winding-up,  and  a  shareholder  has  no  right  to  apply 
for  a  compulsory  winding-up  after  the  company  has 
duly  resolved  that  it  shall  be  wound-up  voluntarily. 
The  19  &  20  Vict.  c.  47,  s.  105,  says,  that  a  voluntary 
winding-up  ^' shall  not  prejudice  the  right  of  any  creditor 
of  such  company  to  institute  proceedings  for  the  purpose 
of  having  the  same  wound-up   by  the  Court."    This 

VOL.  XXXII — IV.  o  o  exception, 
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exception,  in  favor  of  creditors,  shews  that  contributories 

have  no  such  right.    The  20  &  21  Vict.  c.  14,  s.  19,  is 

^     p  merely  supplemental  and  only  refers  to  proceedings  by 

f  Annihilator  creditors,  and  not  to  those  of  contributories.    He  also 

I  Company,     referred  to  the  19  &  20  Vict.  c.  47,  s.  67.    He  de- 

fended  the  proceedings  of  the  liquidator,  and  argued 

that  no  good  could  result  to  anyone  from  a  compulsory 

winding-up. 


The  Master  of  the  Rolls. 

I  do  not  at  present  see  anything  which  takes  away 
the  power  of  a  contributory  to  have  the  company  effec- 
tually wound-up  by  the  Court.  The  petition  had  better 
stand  over,  in  order  to  enable  the  Petitioner  to  examine 
the  accounts  and  for  the  official  liquidator  to  furnish 
further  information  as  to  the  proceedings. 


The  accounts  and  information  furnished  proved  un- 
satisfactory and  the  application  was  renewed, 

Mr.  Baggallay  and  Mr.  Roxburgh  in  support  of  the 
petition. 

Mr.  WichenSf  contri. 

The  Master  of  the  Rolls  held,  that  the  105th  section 
of  the  act  1866  did  not  exclude  the  right  of  a  con- 
tributory to  present  a  petition  for  winding-up  a  company 
compulsorily,  after  a  resolution  to  wind-up  voluntarily. 
He  said  that  if  the  contrary  were  held,  then  the  effect 
would  be,  that  an  official  liquidator  might  go  on  for 
years,  and  that  there  would  be  no  end  of  the  proceedings 
in  the  winding-up.     That,  before  the  winding-up  act«, 

every 
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every  partner  bad  a  right  to  have  the  partnership  ac- 
counts taken  in  this  Court,  and  that  the  statutes  were 
only  intended  to  remove  the  preliminary  difficulties  in 
obtaining  a  decree  where  the  partners  were  numerous,  Annihilator 
and  were  never  intended  to  deprive  partners  of  their 
right  to  have  the  partnership  wound-up. 

That,  considering  the  unsatisfactory  explanations 
offered,  the  usual  compulsory  order  must  be  made, 
under  which  the  official  liquidator  must  account. 


The  registrar  objected  to  draw  up  the  order,  unless 
petition  were  intituled  in  the  act  of  1862  (25&26  Vict. 
c.  89). 


Mr.  Roxburgh  applied  that  the  order  might  be  drawn  May  7. 
up  without  amending  the  petition.  He  relied  on  the 
26  &  26  Vict  c.  89,  s.  207,  which  enacte,  that  "  where 
previously  to  the  commencement  of  this  act,"  &c.,  '^  a 
resolution  has  been  passed  for  winding-up  a  company 
voluntarily,  such  company  shall  be  wound-up,  in  the 
same  manner  and  with  the  same  incidents,  as  if  this  act 
were  not  passed,  and,  for  the  purposes  of  such  winding- 
up,  such  repealed  acts  or  act  shall  be  deemed  to  remain 
in  full  force."  He  cited  In  re  The  West  Silver  Bank 
Mining  Company  (a). 

The  Master  of  the  Rolls  said  the  order  might  be 
drawn  up  under  the  acts  of  1856  and  1858. 

(a)  Ante,  page  226. 
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PALAIRET  t;.  CAREW. 

Feb.  17,  18. 

The  Defendant  "DY  an  indenture  dated  in  1839,  and  made  between 
trustees  for  side  "^     ^^'  ^^^  ^T%.  Bateman  and  Palairet  and  Carew, 

of  an  estate,     after  reciting  that  there  were  eight  children  of  Mr.  and 

the  produce  of  , 

which  wasdivi-  Mts.  Bateman  (specifying  theni)^  certain  real  estates  were 

Bible  amongst    conveyed  to  Palairet  and  Carew,  upon  trust,  with  the 

persons  tut  ^  .  . 

juru.    He  re-  consent  of  Mrs.  Bateman,  during  her  life,  and  after- 

in'asaJeagrTOd  ^^^^^  of  their  own  authority,  to  sell  and  hold  the  pro- 
upon  by  his      duce  on  certain  trusts  for  Mr.  and  Mrs.  Bateman,^iA 

irmt,  until  he    ^^^^^  ^^^"^  deaths  in  trust  for  their  children, 
had  been  fur- 
nished with 
deeds,  &c.  Down  to  1856  nothing  had  been  done  as  to  effecting  a 

another  ^d  an  ^^^*  ^"'  ^"^  ^^^  ^^^^*  Palairet  and  the  parties  beneficially 
independent  interested,  after  a  valuation,  entered  into  a  verbal  agree- 
which*the  ^     ment  for  the  sale  of  the  property  for  1,980/.,  subject  to 

Court  held  he   the  approval  of  Carew.    They  applied  to  Carew  for  his 
was  not  enti-  ^^  ,       ^      .  .....  ^  . 

tied.    He  also  concurrence,  who,  fearing  to  be  involved  in  some  future 

'^H^'^f  ^    ,    liability,  placed  the  matter  in  the  hands  of  a  solicitor, 

trustotofaci-    who  stated   that  Mr.   Carew  was  '' satisfied  with  the 

Upon  a  bill  ^'  valuation,  and  content  that  the  estates  should  be  sold 

by  the  other     in  accordance  therewith."    A  formal  contract  was  pre- 

the  persons      pared,  but  Mr.  Carew  then  required  copies  of  deeds, 

beneficially  b-  ^nd  information  relating  to  trusts  unconnected  with  the 

terested   he 

was  removed    trusts  of  the  deed  of  1839,  and  said,  ''until  I  see  my 
and^ordered'**  ^^y  ^'^*^^  ^  cannot  enter  into  any  contract."    An  angry 
to  pay  the  costs  correspondence  ensued.     Mr.  Carew  refused  to  concur 
in  the  sale  until  the  documents  had  been  produced. 

Mrs.  Bateman  died  in  1857,  and  the  matter  was  re- 
newed, but  without  any  result  Mr.  Bateman  died  in 
1869,  and  the  matter  of  the  sale  was  again  renewed,  an 

irritating 
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irritating  correspondence  went  on ;  Carew  still  refused 
bis  concurrence  therein  down  to  1861,  when  the  parties 
beneficially  interested  signed  a  written  contract  for  the 
sale  of  the  property.  Carew  still  held  out  and  refused 
to  concur  in  it,  and  the  beneficiaries,  who  were  all  sui 
juris,  requested  him  to  resign  his  trusteeship,  and  wrote 
to  him  as  follows:— "27th  Nov.,  1861.  As  your  refusal 
to  concur  in  the  contract  we  have  entered  into  with 
Mr.  Stone  for  the  sale  of  Skybborwen,  &c.,  must  involve 
us  in  litigation  and  loss,  and  as  the  motive  you  allege 
for  such  refusal  is: — lest  you  should,  by  acting,  endanger 
yourself  and  your  family,  and  incur  responsibilities  which, 
as  you  truly  observe,  no  one  would  covet,  and  few  would 
incur.  We,  the  undersigned,  being  all  the  beneficiaries 
for  whom  you  are  trustee,  and  all  sui  juris,  are  desirous 
of  relieving  you  of  your  trust,  and  to  nominate  another 
person  in  your  place,  who  will  act  in  concurrence  with 
your  co-trustee,  and  we  are  willing  to  execute  to  you  a 
release  and  indemnity  on  your  resigning,  a  step  which 
we  earnestly  hope  you  will  not  now  decline  to  take. — 
Jane  Palairet;  J,  G,  Palairet  for  myself,  and  as  agent 
for  my  son  G waiter ;  Robert  Bateman;  Sarah  Kelson; 
Reginald  Bateman;  Thomas  Bateman/* 

Mr.  Carew  still  refused  to  do  this  without  having  all 
the  documents  and  information  he  had  previously  re- 
quired furnished  him,  and  to  which  he  still  claimed  to 
be  entitled,  in  order  to  be  exonerated  from  all  respon- 
sibility. This,  he  said,  **  would  not  be  the  case,  if  he 
should  decline  to  commit  a  breach  of  trust,  but  resign 
in  order  to  enable  his  successor  to  do  so"  (a). 


1863, 


Mr.  Carew  still  refusing  to  concur  in  the  sale,  this 
suit  was  instituted  in  March,  1862,  by  Mr.  Palairet 

(his 

(a)  See  Web$ter  v.  Le  Hunt,      1860,  and  Lord  Chancellor,  July, 
Vice-  Chancellor  Kindenlejf,  June,      1 861 . 
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(bis  co-trustee),  and  the  parties  beneficially  interested 
against  Mr.  Carew  a]one^  and  the  bill  prayed,  that 
Mr.  Carew  might  be  removed  from  being  a  trusteei  that 
the  sale,  if  proper,  might  be  carried  into  execution,  and 
that  Mr.  Carew  might  concur  therein  and  pay  the  costs 
of  the  suit 

Mr.  Baggallay  and  Mr.  Cracknall  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Dickinson,  for  the  Defendant. 

Uvedale  v.  Eurick(a);  Jones  v.  Lewis  (b);  Hamp- 
shire V.  Bradley  (c) ;  Price  v.  Loaden  {d)  were  cited. 


The  Mastbr  of  the  Rolls. 

Feb,  18.  I  am  sorry  I  cannot  find  any  justification  for  the 

course  of  conduct  which  the  Defendant  has  thought  it 
his  duty  to  pursue.  In  the  year  1839,  he  undertook  to 
perform  certain  trusts — [His  Honor  stated  them] — and 
these  appear  to  have  been  very  plain  and  simple.  There 
is  a  trust  to  sell  the  property,  and  to  invest  the  proceeds 
for  the  benefit  of  the  persons  mentioned.  Nothing  was 
done  in  the  matter  of  the  trusts  until  1867.  In  that 
year,  Mrs.  Bateman  being  still  alive,  it  was  thought 
that  an  eligible  sale  could  be  effected,  and  thereupon 
the  parties  applied  to  the  Defendant  to  consent  to  such 
sale.  The  course  which  he  adopted,  in  the  first  instance, 
was  as  fit  and  proper  as  could  be.  He  proposed  to 
appoint  a  solicitor,  on  his  behalf,  to  ascertain  whether  it 
was  a  proper  sale,  and  to  satisfy  himself  with  respect  to 
the  valuation  and  the  concurrence  of  the  other  parties 
beneficially  interested.  The  Defendant  got  alarmed  appa- 
rently 

(fl)  2  Chanc,  Cat,  130.  (c)  2  ColL  34. 

(6)  1  CoXy  199.  (d)  21  ikav.  508. 
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Palairit 


rently  from  the  circumstance  of  the  loas  which  Mr.  Bate-  1863. 
man  had  sustained  by  not  having  performed  certain  trusts 
relating  to  another  matter.  He  thought  that  he  could 
not  safely  act  without  examination,  not  into  the  trusts 
of  the  deed  of  1839,  but  into  another  trust,  which  related 
to  the  marriage  settlement  of  Mr.  and  Mrs.  Bateman, 
which  was  recited  in  the  deed  of  1839,  and  to  property 
in  Ireland  and  the  West  Indies.  But  the  trusts  of  the 
marriage  settlement  were  perfectly  distinct  from  those  of 
the  deed  of  1839,  and  the  Defendant,  in  my  opinion, 
was  not  justified  in  requiring  to  have  a  full  explanation 
of  all  the  trusts  and  of  all  the  deeds,  documents  and 
papers  relating  to  the  diiferent  descriptions  of  property 
and  premises,  for  the  purpose  of  determining  what  were 
the  trusts  which  he  had  accepted,  or  which  had  devolved 
upon  him,  under  the  deed  of  1839,  before  he  entered 
into  this  contract.  His  trusts,  under  that  deed,  were 
simply  to  sell  and  stand  possessed  of  the  proceeds  for 
the  benefit  of  the  parties  named.  In  no  possible  way 
can  I  (after  anxiously  endeavouring  to  find  some  excuse 
for  his  conduct)  find  any  reason  why  he  should  not  have 
acceded  to  the  request  of  the  parties.  The  Defendant 
declined  to  do  so  during  the  life  of  Mrs.  Baieman;  she 
died  in  January,  1867,  and  thereupon  the  matter  was 
renewed  and  the  negociations  were  continued  during 
the  life  of  Mr.  Bateman,  and  he  died  in  1859.  It  was 
renewed  again,  the  Defendant  still  resisted,  and  matters 
80  continued  down  to  the  year  1861,  when  the  parties 
concerned  in  the  matter  applied  to  him  to  give  up  the 
trust  and  have  some  other  person  appointed.  He 
declined  to  do  this  without  seeing  all  the  documents 
and  papers  relating  to  the  other  trusts,  upon  the  ground, 
that  if  a  trustee  surrendered  up  a  trust  to  a  person  who 
committed  a  breach  of  trust,  he  might  be  made  liable 
for  the  consequences  which  might  arise  from  the  mis- 
conduct of  the  new  trustee.     That,  no  doubt,  is  correct 

to 
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to  this  extent : — If  a  trustee  be  called  upon  to  commit 
a  breach  of  trust  and  refuses,  and  his  cestuU  que  trust 
say,  ''There  is  A.  B.  who  will ;  will  you  resign  and  sur- 
render your  trust  to  him?"  and  the  old  trustee  accede  to 
that  proposal,  and  transfers  the  property  to  the  new 
trustee,  for  the  purpose  of  enabling  him  to  commit  a 
breach  of  trust,  in  that  case  the  old  trustee  would  pro- 
bably be  visited  very  severely  by  the  Court.  But  here 
the  trustee  is  merely  asked  to  perform  the  trust  which 
he  has  undertaken,  and  which  he  refuses  to  do,  and 
then  he  is  asked  to  resign,  in  order  that  some  one  else 
may  perform  the  trust,  which  he  has  undertaken  to 
perform  and  which  he  refuses  to  do,  and  thereupon,  he 
still  refuses  either  to  perform  the  trust  himself  or  to 
allow  any  other  person  to  do  it. 


It  is  suggested,  that  the  proper  course  would  have 
been  to  have  called  upon  Mr.  Carew  to  sell  the  pro- 
perty himself  in  such  a  way  as  he  might  think  proper ; 
but  that  is  not  the  usual  course,  nor  was  it  necessary  to 
do  so,  nor,  indeed,  did  he  require  that  this  should  be  done. 
The  usual  course,  in  such  cases,  is,  for  cestuis  que  trust, 
who  are  the  persons  most  interested  in  the  matter  and 
who  have  the  strongest  motive  for  obtaining  the  highest 
possible  price,  to  enter  into  a  conditional  contract  of 
sale,  and  then  to  obtain  the  assent  of  the  trustee,  who, 
when  he  has  satisfied  himself  that  the  sum  proposed  to 
be  given  for  it  is  the  value  of  the  property,  ought  to 
sanction  a  sale  which  is  beneficial  for  the  persons  for 
whom  he  is  trustee.  That  is  all  the  Defendant  was 
required  to  do,  and  all  that  he  ought  to  have  done ;  but 
he  has  continually  resisted  this  down  to  the  time  of  filing 
the  bill,  and  has  insisted  upon  mixing  up  this  trust  with 
two  other  trusts  which  bad  nothing  at  all  to  do  with  it 


It  has  been  argued,  that,  since  the  institution  of  the 

suit. 
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sait^  tbe  Plaintiffs  have  furnished  the  Defendant  with  1863. 
copies  of  the  deeds  which  he  required,  and  that  they 
might  have  furnished  them  before.  It  is  unnecessary 
to  enter  into  this ;  for  I  am  of  opinion  that  he  had 
no  right  to  ask  for  them,  for  they  were  in  no  way 
connected  with  the  trusts  he  had  to  perform.  The 
parties  might  have  expected  that  the  trustee  would 
go  on  making  further  requisitions,  and  it  may  well  have 
been,  that  they  expected,  after  those  copies  had  been 
furnished,  that  some  other  demand  would  be  made  by 
Mr.  Carew,  which  he  would  be  as  little  justified  in 
making,  and  which  they  would  have  been  equally 
justified  in  refusing.  It  is  not  necessary  for  cestuis  que 
trust  to  yield  to  an  unreasonable  demand,  but  if  he 
does  so,  he  does  not  thereby  lose  any  of  his  rights.  It 
is  enough  to  say,  that  it  is  the  duty  of  the  trustee  to 
perform  the  trust  which  he  has  undertaken,  and  that  if 
he  compels  his  cestuis  que  trust  to  come  to  this  Court, 
to  compel  him  to  do  so,  he  must  take  the  consequences 
of  not  having  performed  his  duty.  Here  it  is  obvious 
that  the  Plaintiifs  have  shewn  very  considerable  forbear- 
ance, and  have  tried  to  avoid  coming  to  this  Court. 

I  have  endeavoured  to  arrive  at  a  conclusion  which 
might  relieve  me  from  the  necessity  of  making  the 
Defendant  bear  the  costs  of  the  suit,  but  I  am  of 
opinion  that  the  Defendant  has  rendered  this  suit 
necessary,  and  that  he  must  pay  the  costs  of  it  up  to 
and  including  the  hearing. 

I  will  appoint  a  new  trustee  and  direct  a  conveyance, 
and  then  stay  all  further  proceedings  against  him. 
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Feb.  19.  THOMPSON  V.  JAMES. 

Mar,  6. 

Hoops  of         rilHE  Plaintiffs  were  assignees  of  an  English  patent 

TaSSother  granted  on  the  22nd  of  July,  1866,  of  a  French 

•ubstonces,       invention  of  a  flexible  petticoat  or  saus-juppe,  now  com- 

from  the  waist  monly  called  '*  crinoline."     It  consisted  of  a  number  of 

and  forming  a  cities  or  hoops  made  of  steel  watch  sprins: ;  these  were 
petticoat,  had  '^  j    i   • 

long  since  been  attached  to  pieces  of  tape  or  riband,  and  suspended  by 

T^e  Pontiffs   ^^®°^  ^^^^  ^  ^^^^  fastened  round  the  waist, 
took  out  a 

using,  for  the        I'his  bill  was  filed  against  the  Defendants  to  restrain 

same  purpose,  ^jjg  infringement  of  the  patent,  and  to  recover  profits 
hoops  made  of  "  r«.  ,.,.#.  i  • 

steel  watch       and  damages.    The  validity  of  the  patent  was  contested 

^atTbis  wai^'  ^y  *^®  Defendants,  on  the  ground  of  want  of  novelty, 
not  an  inven-  that  the  very  article  had  been  imported  from  France 
coiSd'^pro^rly  ^"^  >»  "^e  prior  to  the  date  of  the  patent,  that  the 
be  made  the     inyention  could  not  be  made  the  subject  of  a  patent. 

flubifict  of  A 

patent.  The  nature  of  the  latter  objection  is  clearly  set  forth  in 

the  following  paragraphs  of  an  affidavit  filed  on  behalf 
of  the  Defendants  :— 

**  I  say  that  the  principle  of  making  a  skeleton  skirt 
composed  of  hoops  or  circles  suspended  by  tapes  was 
not  new  at  the  date  of  the  Plaintiffs'  letters  patent,  the 
same  having  been  practised,  with  circles  of  wadding 
and  of  whalebone  and  of  cane  and  of  linen  or  cotton 
cord  over  wire.  And  I  say,  that  so  long  ago  as  in  the 
last  century,  ladies'  hoops  were  made  of  circles  sus- 
pended or  fastened  together  by  tapes,  thus  forming  a 
skeleton  skirt.  An  instance  of  this  description  of  skirt 
may  be  seen  in  the  well-known  picture  by  Hogarth, 
forming  the  seventh  in  the  series  illustrative  of  Industry 
and  Idleness" 

"The 
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*'  The  properties  of  steel  as  a  flexible  substance  were 
perfectly  well  known  before  the  date  of  the  said  letters 
patent,  and  steel  had  been  applied  to  ladies'  caps,  to 
the  sleeves  of  ladies'  gowns,  to  ladies*  stays,  and  in 
various  other  ways  in  which  distension  with  flexibility 
were  desired  to  be  attained." 

**  I  am  advised  and  believe,  for  the  reasons  above 
stated,  that  the  said  letters  patent  are  invalid,  not  only 
because  of  the  prior  use,  in  England,  of  the  actual 
article  patented,  but  also  because  steel  had  been  pre- 
viously employed  for  purposes  so  analogous  to  the  pur- 
poses for  which  the  patentee  applied  steel,  that  the 
principle  of  a  skeleton  skirt  composed  of  flexible  circles 
suspended  by  tapes  being  old,  the  mere  application  of 
steel  for  the  hoops  or  circles,  in  substitution  for  cane  or 
whalebone,  would  not  constitute  an  invention  for  which 
a  patent  could,  by  law,  be  sustained." 

A  motion  was  now  made  for  an  injunction. 

Mr.  Baggallay  and  Mr.  Lococh  Webb  for  the  Plaintiffs. 
Mr.  Selwyn  and  Mr.  Fookes  for  the  Defendants. 

The  Mastbr  of  the  Rolls. 

As  at  present  advised,  I  must  say  I  do  not  think  that 
this  is  or  that  it  can  be  made  the  subject  of  a  patent. 
I  do  not  conclude  the  Plaintiffs  by  what  I  am  going  to 
say  now,  as  they  will  have  an  opportunity  of  trying  it  in 
another  place.  The  Plaintiffs  do  not  claim  the  number 
of  hoops  or  the  fact  of  using  hoops  for  this  purpose, 
and  it  is  admitted  that  if  they  were  made  of  whale-p- 
bone  or  cane  or  any  other  substance  except  watch-spring 
steel,  it  would  be  no  violation  of  the  Plaintiffs'  patent. 
The  claim  seems  to  be  limited  exclusively  to  the  use  of 
steel  springs  in  combination  with  suspending  tapes  or 

bauds, 
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bands,  making  this  form  of  petticoat.  If  the  articles 
manufactured  by  the  Defendants  had  been  made  of 
whalebone,  and  in  exactly  the  same  form  and  suspended 
in  precisely  the  same  manner  as  the  Plaintiffs,  it  would 
be  no  violation  of  their  patent.  So  if  they  were  made 
with  iron  hoops  or  steel  hoops,  providing  they  were  not 
springs,  as  far  as  it  appears,  it  would  be  no  violation  of 
the  Plaintiffs'  patent.  The  patent  seems  to  be  a  mere 
substituting  of  steel  springs  in  the  place  where  other 
elastic  materials  were  used  before. 


That  hoops  were  worn  in  this  country  by  our  an- 
cestors, as,  by  our  grandmothers  and  great  grand- 
mothers, is,  I  apprehend,  a  fact  of  which  one  has  know- 
ledge historically,  which  is  not  necessary  to  have  esta- 
blished by  evidence.  But  the  writings  of  authors  of  that 
time  might  be  referred  to  as  proving  their  use.  I  have 
some  lines  in  my  head  from  Alexander  Papers  *^  Rape 
of  the  Lock  (a),"  which  would  go  a  great  way  to  shew 
that  instruments  of  this  sort  were  used  for  dresses  at  that 
time.  Well  then  if  the  Piaintiii's'  claim  is  simply  to 
use  steel  springs  in  a  position  where  formerly  whale- 
bone was  used,  that  does  not  appear  to  me  to  be  the 
subject  of  a  patent,  there  is  no  invention  and  nothing 
that  can  properly  be  called  an  invention  in  that,  and 
nothing  which  can  properly  form  the  subject  of  a 
patent* 

Without  referring  to  those  cases,  of  which  there  are 
so  many,  which  have  been  so  lately  before  me  and  com- 
mented 

(a)  Probably  the  Master  of  the  Rolls  referred  to  the  following  lines 
iu  Canto  II. — 

"  To  fifty  chosen  sylphs  of  special  note 
We  trust  th'  important  charge,  the  petticoat. 
Oft  have  we  known  that  seven-fold  fence  to  fail, 
Though  stiff  with  hoops,  and  armed  with  ribs  of  whale. 
Form  a  strong  line  about  the  silver  bound, 
And  guard  the  wide  circumference  around." 
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mented  upon  in  Spencer  v.  Jack  (a)  and  several  other  186S. 
cases,  I  may  state,  that,  to  constitute  the  subject  of  a 
patent  there  must  be  some  real  novelty  in  the  invention, 
either  by  a  new  combination  of  old  existing  materials, 
or  else  by  the  discovery  of  something  that  did  not 
exist  before.  I  express  no  opinion  whether  this  could 
have  been  registered  under  the  act  for  the  registration 
of  useful  designs  (i);  but  as  the  subject  of  a  patent,  it 
does  appear  to  me  that  it  cannot  be  entertained. 

I  think  it  desirable  to  express  my  opinion  clearly 
upon  the  subject,  because  these  patent  cases  lead  to 
great  expense,  and  it  is  much  better  for  the  parties  to 
know  at  once  what  my  view  of  the  case  is.  Still  I  think 
that  the  Plaintiffs  ought  not  at  present  to  be  precluded 
by  my  opinion.  I  shall  make  no  order  upon  this  motion, 
but  will  not  deprive  the  Plaintiffs  of  an  opportunity 
(subject  to  what  I  may  hear  from  the  Defendants)  of 
trying  the  matter  at  law. 


The  Plaintiffs  now  asked  for  an   issue  to  try  the       Mar.  6. 
validity  of  the  patent.    The  25  &  26  Vict.  c.  42  was 
referred  to.     But  after  some  argument. 

The  Master  of  the  Rolls  said,  that  he  would  find 
everything  in  favor  of  the  Plaintiffs,  which  could  be 
found  for  them  by  a  jury  if  an  issue  were  directed,  viz., 
that  the  substitution  was  new  and  useful,  and  that  the 
specification  was  sufficient;  but  that  still  he  must  deter- 
mine, as  a  Judge,  that  the  substitution  of  steel  wire  for 
whalebone  was  not  the  subject  of  a  patent.  He  refused 
the  application. 

(fl)  Matter  of  the  Rolls,5June,  (6)  5  *  6  Vict.  c.  100 ;  6  4-7 
1862.  Vici.  c.  75 ;  and  tee  ante^  p.  200. 
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W V.  B- 

B V.  W- 


TN  1852y  a  copyhold  estate  stood  limited  to  Mr.  B. 
"^     for  life^  with  remainder  to  his  children  equally,  of 


Mar,  13,  17. 

A  daughter 
joined  her 
father  in  cove- 
nanting to  8ur-  whom  there  were  five,  viz.,  C  and  four  others, 
render  a  copy- 
hold, by  way 
of  mortgage,        In   1862  Mr.  B.  mortgaged  his  life  estate  to  his 

wm  o^iion^ey  brother-in-law,  Mr.  T.,  for  1,000/.,  who  also  advanced 
lent  by  him  to  him  a  further  sum  of  100/.  In  1853,  by  a  deed  endorsed 
Pi^t^f  the  ^^  ^^^  ^^^  mortgage,  Mr.  B.  and  his  children  (three  of 
consideration  whom  were  infants)  covenanted  to  surrender  the  copy- 
was  the  per-        ,,,„/»»  o  nrt/%»  1      / 

mission  of  the  holds  to  Mr.  T.  to  secure  two  sums  of  300/.  each,  for 

father  to  allow  ^^ich  he  was  surety. 

A.  B.  to  con-  ^ 

tinue  his  visits 

to  the  daugh-  In  1865,  scandalous  reports  got  abroad  in  the  town 

ter,  whom  he  ,            ,               .                         . , 

was  seducing,  wbere  the  parties  were  resident,  as   to  an  improper 

or  had  seduced,  connection  between  the  Plaintiff,   Mr.   W.,  a  married 

Upon  a  bill  to  '  ' 

enforce  the       man  of  considerable  age,  having  a  family,  and  Mr.  B.^s 

c^sbiUto       daughter  C.     Mr.  T.  remonstrated  with  Mr.  JB.,  his 

cancel  it,  the     brother-in-law,  on  the  subject,  and  stated,  that  if  Mr.  WJs 

considered  that  visits  to  Mr.  B*8  house  were  allowed  to  continue,  all 

it  could  not      communication  between  Mr.  T.  and  Mr.  JB.  must  cease. 

interfere  for 
either  party, 
but  ultimately       At  this  time,  the  amount  due  to  Mr.  T.  was  1,700/., 

deed  to  be  can-  ^^d,  according  to  WJ^s  Statement  in  his  answer,  Mr.  T. 

^^*^?^  u^^  ^^^  ^^"  pressing  for  payment  of  his  debt,  and  threaten- 

pay  the  costs     ing  to  sell  the  estate,  and  he,  FT.,  *^  finding  Mr.  B. 

^^^^^^uh"*^  f  "°*'*1®  to  procure  money  elsewhere,  offered  at  length, 

the  fother.        one  day,  to  relieve  him  and  his  family  from  the  prospect 

of  having  the  estate  taken  from  them,  by  advancing  the 

necessary  amount  to  pay  off  T." 

Accordingly, 
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Accordingly,  by  an  indenture  dated  the  20th  August,        1863. 
1865y  Mr.  B,  and  his  children  covenanted  to  surrender 
the  copyholds  to  Mr.  W.,  by  way  of  mortgage,  for 
securing  1,700/. 

o. 
This  deed  was  executed  by  Mr.  JB.  and  his  daughters      W . 

ilf.  and  C,  but  not  by  the  other  children,  and  no  sur- 
render had  been  made.  The  money  was  applied  in 
paying  off  T. 

It  appeared  that  W,  succeeded  in  seducing  the 
daughter  C,  and  that  an  illicit  connexion  continued 
between  them  for  some  time  afterwards. 

The  first  suit  was  instituted  by  TF.  against  Mr.  B, 
and  his  daughters  M.  and  C,  to  foreclose. 

The  second  suit  was  instituted  by  Mr.  B.  and  his  two 
daughters,  praying  to  be  relieved  from  the  deed  of  the 
20th  of  August,  1865,  and  that  the  same  might  be  can- 
celled. It  alleged  that  the  Plaintiff  W.  had,  under  gross 
and  scandalous  circumstances,  seduced  the  daughter  C, 
that  the  advance  by  mortgage,  in  1865,  was  made  to 
enable  him  to  carry  on  a  criminal  intercourse  with  her, 
and  also  that  the  deed  had  been  executed  under  undue 
influence  and  parental  control,  and  without  receiving 
any  consideration  or  independent  proper  advice  (a). 

The  cause  was  heard  in  private,  part  of  the  evidence 
being  of  a  grossly  indelicate  nature,  but  the  Court  gave 
its  judgment  in  public. 

Mr.  Sdwyn  and  Mr.  Dauney  for  Mr.  W. 

Mr. 

{a)  See  B v.  W ,  31  Beav.  342. 


V. 
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Mr.  Baggallay,  Mr.  C  Hall^  and  Mr.  Rowcliffe  for 
the  Defendants  in  the  first  suit 

The  following  authorities  were  cited : — As  to  parental 
influence :  Archer  v.  Hudson  (a) ;  Espey  y.  Lake  {Jb) ; 

W *       Maitland  v.  Irving  (c).     As  to  the  immoral  nature  of 

the  contract :  Evans  v.  Carrington  (d) ;  and  see  Batty 
V.  Chester  (e) ;  Benyon  v.  NettUfold  (/).  As  to  the 
daughters,  as  sureties,  being  relieved  by  reason  of  the 
infant  children  not  having  executed  the  mortgage  when 
they  came  of  age  as  was  intended  :  Evans  v.  Brem- 
ridge  {g). 


The  Master  of  the  Rolls. 

Mar.  17.  This  is  a  case  which  has  caused  me  considerable 

pain;  but  I  can  state  very  shortly  why  I  think  that 
this  deed  cannot  be  supported. 

There  are  two  suits,  one  to  enforce  a  deed  of  the  20th 
of  Augustf  1855,  by  which,  in  consideration  of  1,700/. 
lent  by  the  Defendant  Mr.  W.  to  Mr.  B.,  Mr.  B.  and 
his  five  children  (two  only  of  whom  were  adult)  cove- 
nanted to  surrender  copyholds  for  securing  that  amount. 
The  second  suit  is  instituted  by  B.  and  his  two  daughters 
to  set  that  deed  aside. 

The  case  is  a  very  painful  one  in  this  respect : — It 
appears  that  Mr.  W.  seduced  C,  one  of  Mr.  B.*s 
daughters,  and  that  in  June,  1855,  Mr.  T.,  a  bro* 
ther-in-law  of  Mr.  B.,  had  pointed  out  to  him  the 

attentions 

(a)  7  Bern.  551,  affirmed  15  (e)  5  Beav.  103. 

L,  J.  (Chanc.)  211.  (/)  3   Mae.  4  Cor.  p.  100, 

(b)  10  Hare,  260.  n.  (r). 

(c)  15  Sim.  437.  (g)  2  Kcw  If  J.  \7i,andSDe 
{d)  2  De  G.,  F.  *  J.  481.  G.,  M.  if  6. 100. 


V. 
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attentions  paid  to  his  daughter  by  Mr.  W.^  that  it  was 
a  matter  of  notoriety  in  the  town  in  which  they  resided, 
and  that  it  was  essential  to  put  a  stop  to  it.  At  the 
same  time,  Mr.  T,  told  him  he  should  require  the  money  B- 
due  to  him  to  be  repaid,  which  consisted  of  1,100^1  ^ 
and  two  sums  of  300/.  each  for  which  he  was  surety.  w 
When  r.  required  the  money  to  be  repaid,  Mr.  B, 
applied  to  Mr.  W.  for  an  advance.  A  day  oi*  two 
after,  in  June,  1855,  in  consequence  of  the  strong 
remonstrances  of  Mr.  T.  and  of  Mrs.  T.,  who  was 
the  aunt  of  this  young  lady,  Mr.  B,  wrote  a  letter  to 
Mr.  W.,  in  which  he  told  him,  that  in  consequence 
of  the  reports,  he  must  discontinue  his  visits  to  his 
house.  In  answer  to  this,  Mr.  W.  wrote  that  there 
was  no  truth  in  the  suggestion,  but  that  he  acquiesced 
in  the  propriety  of  the  refusal  to  allow  a  continuance 
of  his  visits.  On  the  following  day  after  writing  this 
letter,  Mr.  W.  wrote  to  Mr.  JB.  and  told  him  that  he 
would  advance  the  money  required  by  Mr.  JB.,  and 
a  treaty  took  place,  and  it  was  arranged  that  the 
advance  should  be  made,  and  it  was  effected  on  the 
20th  of  August f  1855,  about  two  months  after. 

It  is  impossible  to  read  the  letters  and  the  evidence 
in  this  case,  and  not  come  to  the  conclusion,  that 
a  part  of  the  consideration  for  the  advance  of  the 
money  by  Mr.  W.  and  for  the  security  which  was 
given,  was  a  promise  that  W,  should  be  at  liberty  to 
continue  his  visits  to  the  daughter.  It  is  impossible 
that  the  father  should  not  have  been  aware,  after  all 
the  representations  made  to  him  by  Mr.  T.  and  by 
the  public  talk,  that  Mr.  W.  had,  at  that  time,  actually 
succeeded  in  seducing,  or  that  he  was  attempting  to 
seduce,  his  daughter.  It  is  impossible  to  doubt  the 
fact,  that  the  money  was  given,  in  order  that  Mr.  W. 

VOL.  XXXII. — IV.  p  p  should 
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should  be  allowed  to  continue  his  attentions  to  the 
daughter,  whether  successful  or  not. 

I  am  of  opinion,  in  that  state  of  the  evidence,  that  no 
person  can  come  into  a  Court  of  Equity  and  ask  that 
effect  should  be  given  to  a  deed,  the  consideration  for 
which  was  of  that  character.  The  Court  is  compelled 
to  look  at  the  whole  of  the  consideration,  and  cannot 
execute  the  deed  in  part.  And  I  am  of  opinion,  that 
•no  person  can,  on  such  evidence  and  facts  as  are  here 
established,  require  this  Court  to  give  any  assistance  to 
either  party  concerned  in  such  a  transaction. 

It  occurred  to  me  that  I  could  leave  the  matter  there, 
but,  observing  that  others  besides  the  parties  to  the 
corrupt  bargain  are  affected  by  this  deed,  I  am  of 
opinion  that  I  ought  not.  I  am  also  influenced  by  this 
consideration,  that,  upon  an  action  on  the  deed,  the 
same  defence  would  be  open  at  law,  and  I  think  that 
I  should  not  act  properly,  if  I  did  not,  as  far  as  I  am 
able,  put  an  end  to  this  painful  case.  Without  saying 
anything  as  to  what  might  be  done  in  an  action  at 
law  to  recover  the  money  lent,  I  shall  order  the  deed 
to  be  delivered  up  to  be  cancelled. 

The  grounds  on  which  I  decide  this  case  make  it 
unnecessary  for  me  to  enter  into  the  consideration 
whether  proper  protection  was  afforded  to  the  two 
young  ladies  in  this  matter;  but  it  would  be  difficult 
to  see  how  either  of  these  deeds  of  1853  and  1855 
could  be  supported  in  this  Court  as  against  them. 

I  cannot  part  with  this  case  without  saying  a  few 
words  as  to  this  unfortunate  young  lady  herself.  When 
I  consider  that  she  was  of  very  tender  age,  subjected  to 

the 
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the  attentions  of  a  married  man  with  a  family,  who  was 
old  enough  to  be  her  grandfather;  that  his  correspond- 
ence shewing  his  regard  for  heri  in  the  first  instancCi 
assumed  a  paternal  character,  and  that  his  attentions 
were  directed  to  the  improvement  of  her  intellectual 
and  personal  accomplishments,  and  that  she  had  not 
during  that  time  the  vigilant  superintendence  and  care 
which  she  ought  to  have  had  from  her  own  parents ; 
when  I  consider  that  she  was  assailed  by  a  man  skilled, 
by  an  active  and  accumulated  experience  of  forty  years, 
to  find  out  every  weak  point,  to  detect  every  failing 
moment,  and  ready  to  take  advantage  of  it,  if  a  young 
lady  so  circumstanced,  so  deprived  of  the  assistance  of 
her  father,  falls, — I  cannot  but  say,  that  compassion 
enters  largely  into  the  just  censure  with  which  we  must  • 
reprove  her  conduct. 

Mr.  TF.  must  pay  all  the  costs  of  both  suits,  except 

those  of  Mr.  B.    The  suit  of  W v.  B must 

be  dismissed  with  costs,  except  those  of  Mr.  B.  (a). 

And  in  B v.  W ,  the  deed  of  1 855  must  be 

ordered  to  be  delivered  up  to  be  cancelled,  and  with 
costs,  except  those  of  Mr.  £.,  so  far  as  such  costs  can 
be  separated  from  the  costs  of  the  other  Plaintiffs  (&). 

(a)  Reg.  Lib.  1863,  B.,  foL         (b)  Reg.  Lib.  1863,  A.y  foL 
676.  537. 
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Re  PARKER'S  TRUSTS. 

May  2. 
Application  for     A    TENANT  for  life,  who  had  a  power  to  appoint 
inent^of*a"new  "^^    "^^  trustees,   had    been  found  lunatic   by   in- 
trustee  in  the    quisition,  but  no  committee  had  as  yet  been  appointed, 
tenant  for  life 

with  power  to       ^  petition  was  presented  by  some  of  the  cesiuis  que 
appoint  new  r  r  j  i 

trustees,  who    trust,  under  the  13  &  14   Vict.  c.  60,  s.  32,  for  the 

ImiaiicTrefused  appoi^t^^ent  of  a  new  trustee  in  the  place  of  the  lunatic, 
until  a  com- 

bcen  appointed      ^^*  Baggallay  and  Mr.   G.  Simpson,  in  support  of 

and  had  been  ^the  petition, 
served  with  * 

the  petition. 

Mr.  Selwyn  and  Mr.  S,  Percival,  for  the  other 
trustee  and  some  of  the  persons  beneficially  interested, 
referred  to  the  16  &  17  Vict.  c.  70,  s.  137,  which 
provides  that  where  a  power  is  vested  in  a  lunatic  in  the 
character  of  a  trustee,  and  it  appears  to  the  Lord  Chan- 
cellor expedient  that  the  power  should  be  exercised,  the 
committee,  under  an  order  of  the  Lord  Chancellor,  may 
exercise  the  power. 

They  submitted  that  the  jurisdiction  was  in  the  Lord 
Chancellor,  and  that  it  could  not  be  exercised  in  the 
absence  of  the  committee.  They  referred  to  In  the 
Matter  of  Bowmer  (a) ;  Webh  v.  The  Earl  of  Shaftes- 
bury (ft). 

Mr.  Baggallay  in  reply.  The  Court  is  exercising  its 
jurisdiction  under  the  Trustee  Act,  and  not  executing 
the  power,  the  statute  cited  is  therefore  inapplicable. 

The 
(a)  SDeGex^  Jones,  658.  (6)  7  Ves.  480. 


CASES  IN  CHANCERY. 

The  Master  of  the  Rolls. 

I  think   th»  ,.  .  p^pe,  c.  U,  .pp,i„.  .  «.     p„t„.. 

trustee  (a),  but  I  cannot  do  it  in  the  absence  of  the      Trobti. 
committee. 

Mr.  Baggallay.    The  committee  will  be  appointed 
on  Wednesday. 


The  Master  of  the  Rolls. 

Then  let  the  petition  stand  over  until  Friday  to 
serve  the  committee. 

(a)  TU  Davies,  3  Mae,  if  Gor,  278. 


Re  THE  TORQUAY  BATH  COMPANY. 

May  2,  4. 
npHIS  company  was  formed  under  the  7  &  8  Vict.  A  company, 
-*-      c  110,  and  had  only  been  registered  under  the  un^el^JheAct 
act  of  1866  (18  &  19  VicL  c.  47).  of  1856  (18  & 

19Fiff.c.47), 
but  not  under 

The  Companies  Act,  1862,  came  into  operation  on  *^®^fie^g,  „- 

1 862  (25  &  26 

the  2nd  of  November,  1862,  after  which,  this  company,  vut.  c.  89), 
without  re-registering  under  that  act,  passed  a  special  Jj^v^n^arillf 
resolution,  requiring   the   company   to   be   wound   up  underaresolu- 
voluntarily.     To  this  course  there  was  but  one  dissen-  after'the  latter 
tient,  who  presented  the  present  petition,  praying  that  *«*  ca™«  »nto 
the  company  might  be  wound  up  compulsorily  under     The  words 
the  Court.  "unregistered 

IVr-    company,    m 
J^r-  tbe  25  &  26 
Vict,  c  89, 
I.  199  (2),  mean  a  company  not  registered  ander  any  act,  and  not  a  company 
unregistered  under  that  act 
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1863.  Mr.  J.  Napier  Higgins,  m  support  of  the  petition, 

^■^^-^^^      argued,  that  the  resolution  to  wind  up  voluntarily  was 

The  Torquay  ineffectual,  inasmuch  as  a  company  not  registered  under 

Bath        the  act  of  1862  could  not  be  wound  up  voluntarily. 

That  the  25  &  26  Vict.  c.  89,  s.  199,  defined  the  term 

'*  unregistered  company,"  by  declaring  that  all  companies 

*'  not  registered  under  this  act,  and  hereinafter  included 

under  the  term  '  unregistered  company'  may  be  wound 

up."    That  division  (2),   which  followed,  was  precise, 

that ''  no  unregistered  company  shall  be  wound  up  under 

this  act,  voluntarily  or  subject  to  the  supervision  of  the 

Court"    That  the  words  "unregistered  company,"  in 

this  section,  meant  companies  not  registered  under  that 

act ;  In  re  The  Waterloo,  ^c.  Company  {a) ;  Re  Minima 

Company  (i).. 

Mr.  Cracknallf  for  the  company,  in  opposition  to  the 
Petitioner.  The  words  ''  unregistered  company,"  in  the 
199th  section,  mean  companies  not  registered  at  all,  and 
not  those  which  have  been  duly  registered  under  former 
acts.  Part  6  of  the  act  of  1862  shews  that  that  act 
applies  to  companies  already  registered,  and  it  refers  to 
the  application  of  that  act  "to  companies  registered 
under  the  prior  joint  stock  companies  acts;"  thus  the 
176th  section  says,  that  the  last  act  (1862>  shall  apply 
to  companies  registered  under  the  former  acts,  in  the 
same  manner  as  if  such  company  had  been  formed  and 
registered  under  this  act  (1862).  The  effect,  therefore, 
of  the  175th  and  176th  sections  is  to  give  to  this  com- 
pany the  same  powers  and  privileges  as  companies 
registered  under  this  last  act  (1862).  Prior  to  the  last 
act,  it  is  clear  that  this  company  might  have  been 
wound  up  voluntarilyi  and  to  hold  that  it  cannot  now 
be  so  wound  up  would  be  to  deprive  it  of  an  "existing 

right 
(a)  31  Beav.  586.  (6)  8  L.  T.  (N.  5.)  109. 
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right  or  privilege/'  which  is  saved  by  the  act  (see 
25  &  26  Via.  c.  89,  s.  206  (3) ).  He  observed  that  the 
Waterloo  Case  turned  on  its  being  an  insurance  office,  Xhk  Torquay 
and  that  the  point  in  question  had  i)ot  really  been  n^^^'^ 
decided  in  the  Minima  Case.  He  added  that  this  com- 
pany was  still  willing  to  register  under  the  last  act,  if 
thought  necessary. 


The  Master  of  the  Rolls. 

The  only  question  arising  on  this  petition  is  as  to  the  3%  4. 
construction  of  the  25  k  26  VicL  c.  89,  and  is  this : — 
whether,  under  the  199th  section,  this  is  a  company 
which  can  be  wound  up  voluntarily  without  being  re- 
registered under  that  act.  One  of  the  shareholders 
objects  to  the  voluntary  winding  up,  and  he  brings  the 
matter  before  the  Court  by  this  petition. 

The  objection  made  is,  that,  under  the  199th  section, 
clause  2,  ''no  unregistered  company"  is  to  be  wound 
up  voluntarily,  and  it  is  argued,  that  this  means  ''  no 
company  not  registered  under  the  act  of  25  &  26  Vict. 
c.  89,"  and  that  this  company  cannot  be  so  wound  up, 
as  it  has  only  been  registered  under  the  act  of  1856. 
The  first  part  of  the  199th  section  is  referred  to  to  shew 
the  construction  to  be  put  on  those  words.  They  are 
these:  ''subject  as  hereinafter  mentioned,"  any  com- 
pany "not  registered  under  this  act  and  hereinafter 
included  under  the  term  unregistered  company,  may  be 
wound  up  under  this  act,  and  all  the  provisions  of  this 
act  with  respect  to  winding  up  shall  apply  to  such  com- 
pany, with  the  following  exceptions  and  additions.'' 

From  this  it  is  contended,  that  the  words  "  not  re- 
gistered under  this  act"  define  the  words  "  unregistered 

company," 
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1863.  company/'  and  establish  that  a  company  registered 
^-^^^^^^  under  former  acts  is  included  in  the  term  "  unregistered 
The  Torquay  company.*'  I  am  of  opinion,  that  this  is  not  the  right 
Bath  construction  of  the  words  of  the  act,  because,  if  so, 
there  would  be  no  reason  why  the  clause  should  go  on 
to  say,  ''and  hereinafter  included  under  the  term  'un- 
registered.* "  I  think  the  expression  refers  to  those  not 
registered  under  this  act,  and  those  thereinafter  defined, 
that  is,  companies  which  have  not  been  registered  under 
this  act  or  under  any  other  act,  of  which  companies 
there  were  many,  as  insurance  companies.  I  think  that 
the  words  "unregistered  companies"  cannot  be  limited 
to  the  confined  sense  contended  for  by  the  Petitioner. 
Prima  facie,  the  words  "  unregistered  company"  mean 
those  not  registered  under  any  act,  and  to  put  any 
restriction  upon  them  I  must  find  something  in  the  act 
itself  to  justify  me.  This  company  has  been  registered 
under  the  act  of  1856,  and  I  find  nothing  in  the  act, 
and  I  have  read  all  of  it  which  has  any  application 
to  the  subject,  which  shews  any  intention  to  repeal 
the  effect  of  the  prior  registration.  It  is  true  that 
the  act  of  1862  repeals  the  act  of  1856  (s.  205);  but 
it  does  not  invalidate  "  anything  duly  done  under  any 
act  thereby  repealed;"  nay  more,  it  reserves  any  "  right 
or  privilege  acquired"  under  such  prior  acts,  one  of 
which  is,  the  right  arising  from  registration.  Then  why 
should  not  the  registration  under  the  act  of  1856  have 
its  full  effect  ?  If  this  previous  registration  under  the 
former  act  was  to  go  for  nothing,  the  last  act  would 
have  expressed  it. 

But  when  I  refer  to  the  clauses  in  Part  VI.  of  the  act 
of  186S,  I  think  it  quite  clear  that  it  applies  to  companies 
already  registered,  and  this  was  one  of  them.  The  176th 
section  says,  that  this  act  shall  apply  to  companies 
already  registered,  in  the  same  manner  as  if  they  "  had 

been 
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been  formed  and  registered  under  this  act/'  and  if  I  were        1863. 
to  hold  that  "  unregistered  companies**  meant  only  those      *'-*^''^-^ 
registered  under  the  act  of  1862,  I  should  be  repealing  jbb  Torquay 
this  section.     Besides  this  the  177th  section  adds,  that     ^®^''" 

CoAfPANT. 

this  act  of  1862  **  shall  apply  to  companies  registered 
but  not  formed  under"  the  previous  act. 

No  doubt  this  is  an  important  question,  but  the  more 
I  consider  it,  the  more  I  feel  satisfied,  that  the  act  of 
1862  contains  nothing  which  repeals  the  effect  of  the 
prior  registration,  and  that  it  is  not  necessary  to  go 
through  the  ceremony  of  re-registration,  in  order  to 
enable  a  company  to  wind  up  its  affairs  voluntarily. 
That  mode  is  not  always  the  best,  unless  the  proceedings 
are  carefully  watched;  but  as  before  the  last  statute 
the  shareholders  of  a  registered  company  had  a  right  to 
have  it  wound  up  voluntarily,  so  in  my  opinion  they 
have  still  the  same  powers  without  a  re-regislration 
under  the  act  of  1862. 

This  petition  must  be  dismissed,  but  without  costs. 
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BEAUMONT  v.  CARTER. 
CARTER  V.   BEAUMONT. 

May  23,  25. 

On  Tuetday,     TN  June,  1856,  Mr.  Beaumont  was  sole  trustee  for  his 

husband,  who  cousin  Miss  Morton  of  1,180/.  19^.  9d.  Consols,  to 

vas  an  infant,   ^vhich  she  was  entitled  under  her  father's  settlement,  to 

wrote  to  the 

trustee  of  the    her  separate  and  inalienable  use,  and  to  424/.  55.  6d. 

•"thaf  he  es^*'  Consols,  to  which,  together  with  a  reversionary  interest 
dally  wished     in  certain  Irish  estates,  she  was  absolutely  and  uncon- 

p"rty  entirety    ditionally  entitled  under  her  father's  will, 
settled  on  her- 
self," and  that 

the  wedding  In  May,  1861,  Miss  Morton,  who  was  about  thirty- 
place  on  Sa/ur-  ^^o  years  of  age,  accepted  a  proposal  of  marriage  from 
day.  They  jyjp^  Carter,  who  was  then  not  quite  twenty  years  old. 
married,  un-  .  ^  i     r  i^       t     r    i 

known  to  the    The  marriage  appeared  to  be  approved  of  by  the  father 

^Wed^'td^        and  mother  of  the  bridegroom,  but  not  by  the  relatives 

without  any      of  the  bride. 

settlement. 

Held,  that  this 

tefn'cVno'set.        ^"  Tuesday  the  7th  of  May,  1861,  Mr.  Carter  wrote 

tlement  or        from  Cornwall  to  Mr.  Beaumont  in  London  as  follows: — 

agreement  for 

a  settlement  "  As  you  have  already  heard,  I  am  about  to  be  married 

htubandTr  ^  ^^  V^^^  cousin  Mina  Morton,  who  has  acquainted  me 
wife.  ivith  the  fact  that  you  are  her  executor  and  guardian,  I 

therefore  address  you  as  such,  and  beg  that  you  will,  as 
speedily  as  possible,  arrange  matters  concerning  her 
little  property.  /  especially  wish  it  entirely  settled  on 
herself,  lest  her  friends  might  think  I  had  pecuniary 
reasons  in  marrying  her,"  &c.,  &c.,  &c.  "  I  hope,  there- 
fore, you  will  raise  no  objection  likely  to  delay  our 
wedding,  which  is  to  take  place  on  Saturday  next,  as  I 
am  anxious  to  return  again  to  my  studies." 

This 
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This  letter  was  received  on  the  next  day  (the  8th  of 
May,  1861),  and  on  the  same  day  Mr.  Beaumont 
answered  as  follows  :— 

"  With  regard  to  the  matter  of  a  settlement  of  my 
cousin's  little  property,  no  doubt  it  ought  to  be  settled, 
and  I  quite  appreciate  your  honorable  feeling  in  the 
matter.  Of  course,  as  to  this  again,  the  short  notice 
causes  much  difficulty;  in  truth  I  have  not  been  able  to 
attend  it  to-day  and  with  difficulty  find  time  for  this 
letter,  and  yet,  though  without  any  instructions  from 
her  on  the  subject,  I  feel  that  I  must  manage  to  arrange 
something  satisfactory  in  the  course  of  to-moiTOw.  It 
will,  however,  necessarily  be  only  in  the  form  of  an 
agreement,  to  be  concluded  in  more  complete  form  after 
the  marriage,  and  being  without  any  precise  instructions, 
it  will  have  to  be  in  only  a  very  loose  and  general  form. 
Perhaps  you  will  be  kind  enough  to  let  my  cousin  (to 
whom  I  cannot  write  to-day,  and  from  whom  I  have 
not  heard  a  word)  see  this  letter.  With  my  best  love 
to  her  and  again  urging  upon  you  the  propriety  of 
delaying  the  marriage,  even  if  it  be  only  a  week  or  two, 
I  am,  &c." 


1863. 


On  the  9th  of  ilfoy,  1861,  and  before  any  more  formal 
agreement  could  be  prepared  by  Mr.  Beaumont  in  ac- 
cordance with  the  letter  of  the  7th  May^  1861,  from 
Mr.  Carter^  Mr.  Beaumont  received  another  letter  from 
the  Defendant  as  follows : — 

''  May  8th,  1861. 

"  Sir, — Since  writing  to  you  yesterday,  circumstances 

have  caused  us  to  alter  our  plans,  and  Catty  and  I  were 

united  this  morning. 

"  Yours  very  sincerely, 

"  Oeorge  Canning  Carter^ 

The  parties  were,  as  stated,  married  on  the  8th  of 

May^ 
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1863. 
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May^  1861;  and  no  settlement  whatever  was  executed 
on  their  marriage.  On  the  30th  of  May^  186 1,  Mrs. 
Carter  informed  Mr.  Beaumont  that  she  wished  her 
little  property  to  be  settled,  but  nothing  was  done  in 
the  matter. 

Mr.  Carter  came  of  age  on  the  14th  of  July^  1862, 
and  Mr.  Beaumont^  the  trustee,  hesitated,  in  conse- 
quence of  Mr.  Carter* 8  letter  prior  to  the  marriage,  as 
to  whether  he  ought  to  pay  over  the  fund.  He  ulti- 
mately instituted  this  suit,  in  1862,  against  Mr.  and 
Mrs.  Carter y  submitting  that  Mr.  Carter  ought  to  be 
decreed  to  make  and  execute  such  settlement  of  the 
unsettled  property  of  Mrs.  Carter  as  this  Court  should 
think  fit  to  direct,  in  pursuance  of  the  aforesaid  ante- 
nuptial agreement  to  that  effect,  and  the  bill  prayed 
accordingly. 

A  cross  bill  was  filed  by  Mr.  and  Mrs.  Carter  to 
compel  payment  of  the  trust  money. 

Mr.  Hobhouse  and  Mr.  E.  F.  Smith  for  Mr.  Beau- 
mont, 

Mr.  Selwyn  and  Mr.  G.  Hastings  for  Mr.  and  Mrs. 
Carter. 


The  Master  of  the  Rolls. 

May  25.  The  principal  question  raised  and  argued  before  me 

was,  whether  Mr.  Carter's  letter  of  the  7th  of  May ^ 
1861,  created  any  settlement  binding  on  the  husband  or 
the  wife.  I  entertain  no  doubt  that  this  letter  created 
no  settlement  or  agreement  for  a  settlement  binding 
either  the  husband  or  wife.    The  utmost  that  could  be 

said 


CASES  IN  CHANCERY.  689 

said  of  it  is : — that  it  might  raise  a  question  of  sufficient  1863. 
doubt  to  justify  a  trustee  in  refusing  to  part  with  the 
funds  in  his  hands  until  the  opinion  of  the  Court  had 
been  obtained  on  that  subject,  for  until  Mr.  Carter 
attained  twenty-one,  he  was  incapable  of  giving  any 
receipt  or  expressing  any  binding  opinion  on  the  matter. 
It  is  true  that  on  the  30th  of  May,  1861,  Mrs.  Carter 
informed  Mr.  Beaumont  that  she  wished  her  little  pro- 
perty to  be  settled,  but  this  expression  of  a  married 
woman  amounted  to  nothing.  The  letter  of  Mr.  Carter^ 
even  if  he  had  been  adult,  would  have  been  no  agree- 
ment for  a  settlement,  and  being  an  infant,  as  he  was, 
it  amounted  literally  to  nothing.  Mr.  Beaumont  might 
certainly,  with  perfect  security,  have  paid  the  income 
of  Mrs.  Carters  trust  property  to  her  on  her  separate 
receipt  until  Mr.  Carter  came  of  age  on  the  14th  of 
July,  1862. 

Unfortunately,  Mr.  Beaumont  took  a  very  exaggerated 
view  of  his  duties  as  trustee;  he  paid,  since  the  mar- 
riage, two  sums,  one  of  14/.  and  the  other  of  26/.,  but 
he  declined  to  pay  any  more,  unless,  by  personal  com- 
munication with  Mrs.  Carter,  unfettered  by  the  presence 
of  her  husband,  he  could  be  satisfied  that  she  was  not 
acting  under  any  compulsion  from  him.  The  result  of 
all  that  was,  that  on  the  4th  oi  August,  1862,  the  Plaintiff 
Mr.  Beaumont  filed  his  bill  in  Beaumont  v.  Carter,  and 
on  the  6th  oC  August,  1862,  the  Defendant  tiled  his  bill 
in  Carter  v.  Beaumont. 

His  Honor  (after  referring  to  an  arrangement  which 
he  thought  ought  to  have  been  acted  on,  and  to  some 
affidavits  brought  forward  by  the  Plaintiff  from  a 
lodging-house  keeper,  disclosing,  and  as  it  appeared  to 
the  Court  aggravating,  certain  matrimonial  discussions 
between  the  Defendants),  said,  these  affidavits  could 

not 
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Beaumont 

V. 

Carter* 
Carter 

V. 

Beaumort. 


not  but  be  viewed  with  great  dissatisfaction  by  the  Court. 
When  an  application  is  made  to  the  Courts  that  a  fund 
belonging  to  a  married  woman,  and  not  subject  to  any 
settlement^  should  be  paid  out,  the  Judge  takes  what 
pains  he  can  to  ascertain  that  it  is  the  free  and  un- 
biassed wish  of  the  lady  that  it  should  be  paid  to  the 
husband,  instead  of  its  being  settled  on  herself  and  her 
children,  and  he  would  attend  to  any  suggestion  made 
by  or  on  behalf  of  the  trustee,  or  indeed  by  any  relative 
of  the  wife,  and  he  would  take  the  greatest  pains  he  could 
to  ascertain  that  this  was  the  unbiassed  wish  of  the  lady, 
and  to  be  as  sure  of  this  as  the  nature  of  such  things 
will  admit;  but  if  this  Court  were  to  permit,  under  such 
circumstances,  the  trustee  to  enter  into  a  detail  of  the 
conduct  of  the  husband  and  wife  to  each  other,  and  to 
make  charges  of  cruelty  and  misconduct  against  the  hus- 
band, this  Court  must,  in  that  case,  permit  the  husband 
to  answer  and  disprove  those  allegations,  and  this  Court 
would  be  involved  in  discussions  suitable  only  to  the 
tribunal  which  is  specially  devoted  to  the  determination 
of  matrimonial  causes,  and  which  could  rarely  influence 
the  application  of  the  lady's  money.  In  my  opinion  this 
Court  should  express  its  disapprobation  of  such  a  course 
at  the  earliest  time  and  in  the  strongest  manner. 


His  Honor  directed  the  dividends  of  the  1,180/.  19«.  9d. 
Consols  to  be  paid  to  Mrs.  Carter  on  her  separate  re- 
ceipt, and  said  he  would  order  the  424/.  6s.  6d.  Consols 
either  to  be  settled  or  paid  as  she  should  direct  upon 
a  separate  examination,  but  he  gave  no  costs  on  either 
side. 


Note.— &e  Page  v.  Home^  9  Beav.  570,  and  11  Beav.  227. 
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Re  THE  BATTERSEA  PARK  ACTS. 
Re  ARNOLD. 

MayZO, 
T>Y  the  act  of  9  &  10  Vict.  c.  38,  the  Battersea  Park  CommisMoners 
-^^   commissioners  were  empowered  to  take  lands  com-  puJsonr  Mwers 
pulsorily,  for  the  formation  of  the  park,  six  months  after  Jo  purchase 
notice  (s.  15).     By  the  19th  section,  the  commissioners  notice  to  an 
were  empowered  to  treat  and  agree  for  the  purchase  of  P^.'l^'  °^  ^f?®" 
the  necessary  lands,  and  to  enter  into  contracts  for  that  them  aud  to 
purpose.     By  the  22nd  section,  within  one  month  after  jn^J*']     f'to^ 
notice,  the  persons  interested  are  to  deliver  a  statement  the  price  he 
of  the  particulars  of  the  estate  claimed  by  them,  and  of  takerburhe  ^ 

the  amount  they  are  willing  to  receive  for  the  value  of  ^^^^  before  the 
■  1     1        1       ^^    1  -         .  /.I.      acceptance  of 

such  estate,  and,  by  the  23rd  section,  in  case  of  dis-  the  offer.   The 

agreement,  then  the  amount  is  to  be  assessed  by  a  jury.  Purchase  was 

completed  at 

What  occurred  in  the  present  case  was  as  follows : —  HeL^7hat  the 

Mr.  JcLS,  Arnold  was  seised  in  fee  of  some  lands  re*  real  estate  had 

quired  by  the  commissioners,  and  on  the  30th  of  Sep-  verted  into*"' 

tember,  1846,  the  commissioners  gave  the  usual  notice  personalty  at 
.  ^         .  .  the  death  of 

that  they  required  these  lands,  and  requiring  a  statement  the  owner,  and 

of  his  claim.     On  the  27th  of  October,  1846,  Mr.  Arnold  *^*'  *^«  P"'" 

'  '  chase-money 

sent  a  letter  requiring  1,250/.  for  the  land.  No  answer  belonged  to  his 
was  returned  to  this  on  the  part  of  commissioners,  and  ®*'**^"  *^' 
nothing  further  was  done  during  the  lifetime  of  Mr. 
Arnold.  He  died  on  the  10th  of  November,  1846, 
intestate,  leaving  a  widow  and  four  children.  The 
eldest  son,  Taylor  Arnold,  was  then  an  infant,  but  he 
attained  twenty-one  on  the  18th  of  September,  1861. 
After  the  death  of  the  testator,  negociations  were  re- 
newed between  the  commissioners  and  the  family,  but 
no  new  contract  was  entered  into.    All  parties  ultimately 

appeared 
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appeared  willing  that  the  1^250/.  should  be  the  amount 
of  compensation^  and  on  the  23rd  of  March,  1863,  the 
commissioners  (whose  compulsory  powers  had  expired 
on  the  7th  o{  August,  1853)  paid  the  1,250/.  into  Court. 
This  sum  was  now  claimed  both  by  the  personal  re- 
presentatives and  by  the  heir  at  law  of  Mr.  Arnold,  and 
this  petition  was  presented  by  the  administrator  of  Mr. 
Arnold  for  payment  to  him  of  the  fund. 

Mr.  Selwyn  and  Mr.  A.  E.  Miller,  for  the  Petitioner. 
The  notice  given  by  the  commissioners  to  treat,  followed 
by  a  claim  of  1,250/.,  which  was  not  rejected,  amounted 
to  a  valid  contract  between  Mr.  Arnold  and  the  com- 
missioners, and  it  converted  the  property  from  realty 
into  personally,  or,  at  least,  it  was  tantamount  to  a 
binding  contract.  This  case  differs  from  Haynes  v. 
Haynes  (a),  where  nothing  had  been  done  beyond  giving 
a  notice  to  treat.  The  contract  now  existing,  under 
which  the  money  has  been  paid  into  Court,  must  be 
that  entered  into  in  the  intestate's  lifetime;  for  other- 
wise there  could  be  no  power  to  purchase,  as  the  com- 
pulsory powers  of  the  commissioners  have  long  since 
ceased.  Where  a  public  company  or  commissioners, 
having  compulsory  powers,  give  notice  that  they  intend 
to  take  certain  lands,  they  are  bound  and  may  be  com- 
pelled to  take  them ;  the  land  is  theirs,  and  nothing  re- 
mains to  be  done  but  to  settle  the  amount  of  compensa- 
tion under  the  act,  either  voluntarily  by  arrangement,  or 
by  a  jury.  The  land  thenceforth  belongs  to  the  company, 
and  the  compensation,  when  determined,  to  the  land- 
owner. They  cited  Walker  v.  The  Eastern  Counties 
Railway  Company  (J) ;  The  Regent's  Canal  Company  v. 
Ware  (c) ;  Marquis  of  Salisbury  v.  Tfie  Great  Northern 

Railway 

(a)  1  Dreto.  4-  Sm.  426.  (c)  23  B^v.  575. 

(6)  6  Hare,  594. 


CASES  IN  CHANCERY. 


593 


Railway  Company  {a);  Pinchin  v.  The  London  and 
BlackwaU  Railway  Company  (fi);  Hedgei  y*  Metro^ 
politan  Railway  Company  {c);  Sugdent  Vendors  (d); 
and  see  Gardner  v.  The  Charing  Cross  Railway  Com- 
pany {e). 

Mr.  Southgate  and  Mr.  Lewis,  for  the  heir  at  law^ 
were  not  called  on. 


1863. 


Mr.  Hanson  for  the  commissioners. 

The  Master  of  the  Rolls. 

Where  there  is  a  binding  contract  between  parties  for 
the  sale  of  real  estate  not  subject  to  any  settlement^ 
either  under  an  act  of  parliament  or  otherwise^  the  pro- 
perty sold  is  converted  from  the  real  into  the  personal 
estate  of  the  vendor :  the  land  ceases,  in  equity,  to  be 
his  real  estate,  and  on  the  death  of  the  vendor  before  the 
completion  of  the  contract,  his  legal  personal  represen- 
tative is  entitled  to  the  purchase- money.  Although 
these  acts  create  some  difficulty,  by  reason  of  the  com- 
pulsory powers  given  by  them,  still  the  principle  ap- 
plicable to  such  cases  is.  the  same,  and  unless,  at  the 
death  of  the  owner  of  the  land,  there  be  a  valid  and 
subsisting  contract  which  can  be  enforced  against  the 
heir,  the  land  itself  and  the  money  ultimately  payable 
for  it  belongs  to  the  heir. 


The  only  question  I  have  to  consider  is,  whether,  in 
this  case,  there  really  was,  at  Mr.  ArnoWs  death,  a 
binding  contract  which  the  Battersea  Park  commis- 
sioners could  have  enforced  against  him  and  his  heir. 

It 


(a)  7  Rail.  Cai,  175. 
(6)  1  Kay  Sf  J,  34,  and  5  De 
Gex,  M.  if  G,  857. 


(0  28  Beav,  109. 

(d)  Paget  66,  160  (13M  edit.) 

(e)  2  John.  4-  Hem  248. 


VOL.  XXXII— IV. 
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1863.  Tt  is  established  that  as  soon  as  the  company  gives 
notice  that  they  intend  to  take  the  land,  if  nothing 
further  takes  place,  the  person  to  whom  the  notice  is 
given  may  compel  them  to  take  it.  But  it  is  equally 
certain  that,  unless  something  more  be  done,  there  is 
no  contract  in  existence  which  can  he  enforced  against 
the  heir ;  that  is  explained  by  Vice-Chancetlor  Kindersley 
in  the  case  of  Haynes  v.  Haynes(a\  who  points  out 
that,  in  such  a  case,  you  could  not  file  a  bill  for  specific 
performance,  for  nothing  is  settled  and  the  price  roust 
be  fixed,  without  which  it  is  impossible  to  say  that  there 
is  any  binding  contract. 

If  there  had  been  no  act  of  parliament,  and  A.  B, 
had  said  to  the  company,  **  I  will  sell  you  my  land  for 
1,250/.,''  it  is  clear,  that  if  no  answer  had  been  sent 
until  after  the  death  of  A.  J8.,  his  heir  would  not  have 
been  bound  by  the  offer  of  his  ancestor  or  compelled  to 
complete.  He  might  say,  ^*  I  will  not  sell  the  land  at 
all,  you  ought  to  have  accepted  the  offer  in  the  lifetime 
of  my  ancestor,  but  now  it  is  not  binding  upon  me.'' 
The  question  here  is,  whether  the  case  is  varied  by  the 
act  of  parliament,  which  entitles  the  commissioners  to 
give  notice  to  take  the  land  compulsorily.  The  commis- 
sioners gave  notice  to  Mr.  Arnoldio  take  his  land ;  within 
a  month,  he  wrote  to  say,  I  want  1,250/.  for  it;  the 
commissioners  took  no  notice  of  this  offer  until  after  his 
death.  On  his  death  they  were  not  bound  to  give 
1,250/.  for  the  land  ;  they  might  still  dispute  the  price, 
and  have  it  settled  by  a  jury  or  by  arbitration.  If  then 
the  commissioners  were  not  bound,  how  could  the  heir 
be  bound,  and  how  can  there  be  a  contract,  unless  the 
terms  are  ascertained,  the  most  important  of  which  is  the 
amount  of  the  purchase-money  ?  If  there  was  no  con- 
tract 

(a)  I  Drewry  ^  Smale^  426. 
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tract  which  the  company  could  enforce  by  means  of  a        1863. 
bill  for  specific  performance  against  the  heir,  there  was 
not,  in  my  opinion,  any  contract  binding  on  the  heir. 

I  repudiate  altogether  the  distinction  attempted  to  be 
drawn  between  a  binding  contract  and  something 
tantamount  to  a  binding  contract.  I  think  no  such  dis- 
tinction exists,  anything  tantamount  to  a  binding  con- 
tract is  itself  a  binding  contract;  but  an  offer  not  ac- 
cepted in  the  life  of  the  owner  cannot  create  a  binding 
contract,  and  this  is,  if  any  thing,  stronger  in  the  case 
of  a  company  acting  upon  its  compulsory  powers. 

That  being  my  view  of  this  case,  I  am  of  opinion, 
that  there  is  no  contract  binding  on  the  heir,  and  that, 
if  he  thought  fit,  he  might  resist  the  amount  proposed 
to  be  paid  to  him,  and  have  the  value  ascertained  by 
a  jury.  I  do  not  think  that  the  case  of  The  Marquis  of 
Salisbury  v.  The  Great  Northern  Railway  Company 
bears  out  the  Petitioner's  proposition. 

I  am  of  opinion,  that  the  judgment  of  Vice-Chan- 
cellor  Kinder sley  presents  an  accurate  view  of  the  law 
on  the  subject,  and  I  shall  follow  it.  If  I  were  to  hold 
otherwise,  I  see  no  means  of  avoiding  this  dilemma: 
I  must  either  hold  that,  when  notice  to  treat  has  been 
given,  the  property  is  converted  from  the  date  of  the 
notice,  or  that  there  is  no  binding  contract  until  the 
terms  of  it  have  been  settled,  in  such  a  manner  as  to 
bind  the  contracting  parties,  just  as  if  they  were  not 
acting  under  the  compulsory  powers  conferred  by  sta- 
tute. 

I  am  of  opinion,  that,  in  this  case,  there  was  no  con- 
Q  Q  2  tract 
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tract  until  the  amount  of  the  purchase-money  had  been 
ascertained,  which  was  not  done  in  the  lifetime  of  Mr. 
Arnold. 

I  am  therefore  of  opinion,  that  at  the  death  of  the 
intestate,  this  was  real  estate,  and  that  his  heir  is  now 
entitled  to  the  purchase-money. 


ATTORNEY-GENERAL  v.  CLIFTON. 

Maj/  22,  23. 

The  Court  hav-     A    CHARITABLE  trust  was  created  by  an  indenture 
fromreftireice  "^    ^^^^  ^^^  24th  of  April,  in  the  43rd  year  of 

to  tbe  parish     Elizabeth  (1601).      It    was    made    between    Thomas 

church  in  the 

deed  of  endow-  JDowse  of  the  one  part,  and  eight  of  the  inhabitants  of 

roent.  thata     ^j^^  ^^^^  ^f  JBroughion,  in  the  county  of  Southampton, 

in  1601,  was  a  of  the  Other  part.     It  commenced  with  the  following 
Church  of  •.  i 

England  'CCltal  :— 

school,  heUf  i     ,      « 

that  the  trua-        **  ForasTOUche  as  there  are  verye  manye  people  dwell- 

*^f*  J    ^^®      inge  within  the  towne  and  mannor  of  Broughton  and 

al8o(ifpo8-      BossingtonjXii  the  countye  of  SouM',  and  manye  chil- 

be  members  of  ^^^^  ^"^  youth  doth  there  dayly  encrease,  which,  for 

that  church,      want  of  teachinge  and  instruccon,  are   bred  upp  in 

but  that  the  in-        ,  ,    .       ^  .  r  u  j 

struction  was    rudenes  and  ignorance,  the  cause  of  muche  error  and 

open  to  scho-    enormity  in  the  cpmmon  wealthe,  witnbsseth  therefore 

lara  of  every  •' 

religious  deno-  these  presents,  that  the  said  Thomas  Dowse,  to  and  for 

"  The^Court     ^^^  maintenance  and  contynuance  forev' hereafter  of  a 

though  hold-    schoolmaister,  for  the  instruccon  and  teachinge  of  the 
ing  a  trustee  ■.,« 

to  have  been  children 

originally  im- 
properly appointed,  declined  to  remove  him. 

Residence  within  a  parish  being  a  necessary  qualification  of  trustees  on  their 
appointment,  Ae/</,  that  their  removal  out  of  the  parish  after  their  appointment,  to 
such  a  distance  as  to  make  it  impossible  to  attend  to  their  duties,  would  be  a  vacating  of 
their  office. 
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children  and  youth  of  th*  inhabitants  within  the  said 
parrish  of  Broughion,  to  reade,  write  and  cast  accampts^ 
to  th'  entent  thereby,  they  may  be  the  better  enabled 
to  knowe  and  serve  Almyghtye  God,  obey  their 
Sov'^aigne  Prince  and  parents,  and  maye  be  more  apte 
and  readilye  prepared  either  for  schooles  of  higher 
learninge,  or  otherwyse  to  serve  and  be  bound  as 
apprentice  in  some  lawdable  trades  and  science,  or  els 
be  employed  in  husbandrye  or  other  good  laboure  and 
course  of  lyef  for  gettinge  of  there  ly vinge,  and  in  con- 
sideracon  of  the  some  of  tvrelve  pence  of  lawfull 
English  money  to  hym  the  said  Thomas  Dowse  in 
hand  paid  by  the  said  inhabitants/' 


1863. 

Attorney- 
General 

Clifton. 


Dowse  then  conveyed  certain  hereditaments  at 
Bronghton  and  elsewhere  to  the  eight  trustees,  upon 
trust  to  receive  the  rents,  ''  for  and  to  the  niayn- 
teynance  and  contynuance  of  sache  a  meete  and  fitt 
schoolmaister  as  the  said  Frauncis  Harrisy  Thomas 
Tutt,  John  Thrustinge^  John  Hawtett,  Henry  KeUey^ 
Robert  Ecton^  Frauncis  Bedford  and  Augustyne  Leefe, 
or  the  more  part  of  them  for  the  tyme  beinge,  shall 
place,  lymitt  or  appoynte,  to  be  residente  and  abydinge 
within  the  said  parishe  of  Bronghton,  for  the  teachinge 
and  instructinge  of  the  children  of  such  as  shall  inhabite 
within  the  towne  and  manner  of  Brovghton  and  Bos- 
sington  or  within  the  pishe  of  Bronghton  aforesaid  to 
reade,  write  and  caste  accompts  as  aforesaid." 

He  then  ordained  and  appointed  that  whensoever  the 
trustees  should  ''  growe  olde  or  fewe  in  nomber,"  that 
then  the  same  lands  should  be  passed  "  to  other  such 
psons  of  good  credite,  truste  and  honestye  of  the  said 
pish  of  Bronghton,  and  their  heires." 


The  deed   then    stated,   that    Thomas  Dowse    had 

resolved 
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Attorney* 
General 

V. 

Clifton. 


resolved  to  acknowledge  the  deed  in  chancery,  "  and 
that  one  parte  thereof  shalbe  comitted  to  the  custody 
and  safe  keepinge  of  the  churchtcardens  for  the  tyme 
beinge  of  the  said  pish  of  Broughton^  and  shalbe  there 
entred  and  remayne,  for  memory^  in  the  booke  of  the 
said  pishe,  commonly  called  the  booke  of  chrisenings 
and  burialls."  It  provided,  that  if  there  should  at  any 
time  be  no  schoolmaster  provided,  ''and  notice  thereof 
publiquelye  given  in  or  forthwith  after  the  tyme  of 
divyne  service  to  be  said  in  the  pish  churche  of 
Broughton  aforesaid,  at  or  in  two  severall  sondayes," 
then  that  he  (the  founder)  might  receive  the  rents  until 
the  trustees  appointed  another  schoolmaster. 


The  income  of  the  property  was  now  about  802.  a 
year. 

This  information  was  filed  by  the  Attorney-General, 
with  the  approbation  of  the  Charity  Commissioners, 
against  the  six  present  trustees.  The  matters  com- 
plained of  were,  that  one  trustee  had  never  resided  in 
the  parish ;  that  three  of  them  resided  at  a  distance, 
and  that  one  was  a  Dissenter:  that  the  late  school- 
master, who  died  in  1862,  had  been  a  Dissenter,  and 
that  the  trustees  had  allowed  him  to  discontinue  the 
use  of  the  Church  Catechism  in  the  school,  and  to 
delegate  his  office,  and  to  make  and  enforce  a  rule  that 
no  boy  should  be  admitted  to  the  school  who  was 
unable  to  read. 


That  in  consequence  of  the  aforesaid  acts  and 
defaults  of  the  trustees,  the  school  had  fallen  into 
disrepute,  and  that  the  number  of  boys  attending  at 
such  school  for  instruction  had  gradually  diminished 
from  /orty,  which  was  the  number  in  the  year  1835,  to 
thirteen  in  the  year  1861. 

The 
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The  information  prayed  a  Bclieme,  the  removal  of  the  1863. 

trustees  who  were  disquali&edy  and  an  injunction  to  ^-"^^-^ 

,                         -                    .    ,.                            1       ,  Attorney- 

restrain  the  trustees  from   appointing  a  new  scnool-  Gekeral 

master,  and  from  dealing  with  the  property.  '^• 

Mr.   Cole    and   Mr.  Kay,  in    support  of   the  in- 
formation. 


Mr.  Selwyn  and  Mr.  Towiuend  for  the  trustees. 

Mr.  Cok  in  reply. 

The  points  argued  were,  whether  this  was  a  Church 
of  England  school,  and  whether  Dissenters  could  have 
the  benefit  of  it,  or  be  appointed  trustees  or  school- 
masters of  it,  and  whether  any  of  the  present  trustees 
ought  to  be  removed. 

Attorney 'Oeneral  v.  Calvert  (a);  Re  Ilminster 
SchooKfi);  Baker  v.  Lee(c);  Atiomey- General  v.  The 
Earl  of  Stamford  {d);  In  re  Chelmsford  Grammar 
School  {e);  Attorney-General  v.  The  Governors  of  the 
Sherborne  Chammar  School  (/) ;  In  re  Stafford 
Charities  (g) ;  Attorney-General  v.  Cullam{h);  23 
Vict.  c.  11,  were  cited. 


The  Master  of  the  Rolls. 

On  carefully  reading  over  the  whole  of  this  deed  of  en- 
dowment, I  am  satisfied  that  this  was  aChurchof  jE?i^2an(Z 
charity,  and  that  the  founder,  who  was  a  member  of 

the 


(a)  23  Beat.  248. 
(6)  2  DeGex^  Jonet,  535. 
(c)  8  H.  of  L.  Coi.  495. 
(rf)  1  Phiil.  737. 


(e)  1  Kay  St  J.  5A3. 
(/)  18  Bern.  256. 
ig)  25  Beav.  28. 
(A)  1  Y.^C.C  C.  411. 


Jlfay23. 
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1863. 
>^^.^*/ 
Attorney- 
General 

V. 

Clifton. 


the  Church  of  England^  intended  to  promote  the  in- 
struction and  teaching  of  the  children  of  the  inhabitants 
of  the  parish  generally.  I  infer  this  not  only  from  the 
time  when  the  instrument  was  executed;  which  was 
towards  the  end  of  the  year  1601,  when  there  was  very 
little  dissent,  but  also  from  the  repeated  references  to  the 
parish  church,  in  which  place  many  things  were  to  be 
done  relating  to  the  charity. 


That  being  my  opinion,  I  must  refer  to  the  distinction 
taken  by  me  in  the  case  of  The  Attorney- General  t. 
Calvert  (a)  between  the  three  species  of  charity,  viz.,  re- 
ligious charities,  educational  charities  and  eleemosynary 
charities.  This  is  clearly  an  educational  charity,  in 
regulating  which  you  must  attend  to  these  three  things, 
viz.,  the  persons  to  be  constituted  trustees,  the  masters 
who  are  to  instruct,  and  the  pupils  who  are  to  receive 
the  instruction.  I  am  clear  that  this  is  not  a  charity 
the  benefit  of  which  is  to  be  confined  to  members  of 
the  Church  of  England.  Pupils  of  all  denominations 
are  entitled  to  have  the  benefit. of  the  instruction.  But 
as  the  charity  is  a  Church  oi  England  charity,  members 
of  the  Church  of  England  must  be  appointed  its  trus- 
tees, in  order  to  prevent  any  perversion  of  its  funds, 
though  persons  not  belonging  to  that  church  may  par- 
ticipate in  the  advantage  to  be  derived  from  the  charity. 
Provision  must  therefore  be  made,  that,  in  affording 
religious  instruction,  it  must  be  done  in  such  a  manner 
as  not  to  exclude  persons  who  are  not  members  of  the 
Church  of  England* 


As  to  the  schoolmaster :  I  do  not  think  it  is  ne- 
cessary that  he  should  be  a  member  of  the  Church  of 
England,  though  I  am  of  opinion,  cceteris  paribtu,  that 

he 

(a)  23  Beav.  248. 
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be  ought  to  be  a  member  of  that  church.     At  the  same 

time  the  trustees  would  not,  in  my  opinion,  commit  a 

breach  of  trust  by  appointing  a  Dissenter  to  be  school-     General' 

master,   but   the  circumstances   must  be  peculiar  to  «• 

_      .  '^  CUFTOM. 

justify  it. 

With  regard  to  the  trustees:  There  is,  as  to  qualifica* 
tion,  a  great  difference  between  appointing  them  in  the 
first  instance,  and  removing  them  when  once  appointed. 
Lord  Cottenham  takes  that  distinction  in  The  Attorney^ 
General  v.  The  Earl  of  Stamford  {a),  and  I  intend  to 
follow  his  ruling  on  this  occasion.  I  do  not  think  that 
the  trustee  who  is  a  Dissenter  ought  now  to  be  removed, 
but  I  think  that  the  appointment  of  the  trustee  who 
was  not  an  inhabitant  of  the  parish  at  the  time,  was  not 
a  proper  appointment.  If  the  others  have  removed  from 
the  parish  since  their  appointment  to  such  a  distance  as 
to  make  it  impossible  for  them  to  attend  to  their  duties, 
this  would  be  vacating  their  office.  But  on  looking  at 
the  books,  I  find  that  three,  four  or  five  out  of  six 
have  always  attended  the  meetings,  and  I  see  no  reason 
to  doubt  that  they  have,  to  the  best  of  their  ability,  at- 
tended to  the  affairs  of  the  charity,  except  with  respect  * 
to  the  schoolmaster.  They  appear  to  have  appointed 
an  improper  person  to  be  schoolmaster :  and  this  merely 
because  his  father  had  been  schoolmaster  before  him. 
Whereupon,  the  charity  being  founded  to  teach  children 
**  to  read,  write  and  cast  accounts,"  he  laid  down  a  rule 
that  no  one  should  be  admitted  who  could  not  read. 
This  was  obviously  an  improper  resolution,  and  the  effect 
of  it  was  to  reduce  the  number  of  scholars  to  one-third 
of  what  it  had  previously  been.  This  schoolmaster  is 
dead  and  no  person  has  as  yet  been  appointed  to  his 
place.     I  do  not  think  it  desirable  on  account  of  what 

has 
(fl)  1  PhilL  748. 


602 


CASES  IN  CHANCERY. 


1863. 

Attorkey- 
Gemeral 

V. 

Clifton. 


has  occurred  as  to  the  late  schoolmaster  to  remove  the 
present  trustees. 

I  propose  to  fill  up  the  original  number  of  trustees, 
and  to  direct  that,  in  doing  so,  regard  be  had  to  the  in- 
strument of  endowment,  and  to  provide  that  they  shall 
be  members  of  the  Church  o(  England.  I  shall  direct 
a  scheme  to  be  settled  for  the  future  management  of  the 
charity,  and,  in  settling  it,  to  have  regard  to  any  other 
means  of  instruction  which  may  exist  at  present  in  the 
parish.  All  parties  will  have  their  costs  out  of  the 
charity' funds ;  I  shall  order  them  to  be  taxed,  but  make 
no  order  for  their  payment  at  present.  A  sinking  fund 
must  be  provided  for  this  purpose. 


FISHER  r.  BRIERLEY.    (No.  4.) 

June  1. 

A  testatrix  di- 
rected a  church 

la  won'^w  ^""^  been  affirmed  by  the  House  of  Lords  (c). 


npHIS  case,  reported  ante  (a),  again  came  before  the 
"^     Court,  the  decision  of  the  Lords  Justices  (i)  having 


as  soon  as 
huilt  she  gave 
5,000i.  for  the 
endowment  of 
the  minister, 
"  but  without 
any  interest  in 
the  mean- 
time."   The 
building  of  the 
church  was 


The  testatrix,  who  died  in  1857,  gave  5,0002.  to  the 
Bishop  of  Chester  J  to  be  paid  when  a  church  bad  been 
erected  ''  but  without  any  interest  in  the  meantime,"  the 
income  of  which  was  to  be  paid  to  the  minister  of  the 
church.  In  consequence  of  the  protracted  litigation  no 
church  had  been  erected,  and  the  legacy  had  not  yet 

Jeirrb/mr'  ^^e°  paid- 
gation,  and  no 

The  question  whether  interest  was  payable  on  the 

6,000/. 

(a)  80  Beav.  268.  (r)  10  H.  ofL.  Cat.  159. 

(6)  1  De  G.,  F.  if  J.  643. 


minister  had 

been  ap- 

pointea.    The 

Court  declined 

to  decide,  in 

the  absence  of 

the  minister,  whether  any  interest  was  payable  on  the  legacy,  but  intimated  th/ 

the  interest  before  an  appointment  of  a  minister  would  not  form  part  of  the  capital. 
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6^000/.  aod  on  legacies  of  1,600/.  and  500/.  given  to 
provide  for  the  schoolmaster  and  books  vras  again 
argued  by 

Mr.  Hobkause,  Mr.  DickensoUj  Mr.  Fischer ^  Mr.  Selwyn, 
Mr.  C  C.  Barber  and  Mr.  Shapter.  Tliey  cited  Pul- 
teney  v.  Warren  {a);  Grant  v.  Grant  [b)\  Attorney- 
General  V.  The  Bishop  of  Chester  (c). 

The  Master  of  the  Rolls. 

I  think  it  premature  to  determine  the  point,  as  at 
present  no  minister  has  been  appointed,  and  I  think  the 
legacy  ought  to  be  accumulated  until  one  is  appointed, 
and  then  I  shall  have  the  proper  person  to  contest  the 
point. 

1  am  of  opinion  that  the  interest  in  question  is  not 
capital  and  never  m\l  be  capital.  The  testatrix  has 
given  6,000/.  at  a  particular  period,  and  the  income 
of  it  to  the  officiating  minister.  I  have  a  difficulty  in 
deciding  the  present  point  in  the  absence  of  the  offi- 
ciating minister.  I  propose  to  carry  the  three  sums  of 
6,000/.,  1,500/.  and  500/.  to  the  account  of  these  legacies, 
and  direct  them  to  be  invested  and  accumulated ;  but 
such  carryings  over  are  to  be  without  prejudice  to  the 
question,  if  any  interest  is  payable  and  from  what  time 
it  is  payable. 

(a)  6  Ves.  92.  (c)  1  Bro,  C.  C.  444. 

(6)  4  Russ.  598. 


CASES  IN  CHANCERY. 


DOMVILE  V.  TAYLOR. 

June  1,  2. 

A  testator,  by  fJOMPTON  CHARLES  DOMVILE  died  in 
"\  eive  to'iny  1862,  leaving  his  father  Sir  Compton  Domvik  and 

wife  all  my       the  Plaintiff,  his  widow,  surviving  him. 
household  fur- 
niture, plate/' 

ffTe'c'te  of  th**'      ®y  *^*®  ^'"  ^*'®^  in  1 847  he  bequeathed  as  follows :  — 

aid  alTwbe^"  '*  ^  ^"^  ^  "^X  ®^'^  ^^^  ^''®  liabeHa  Maria  Domvik 
&c.  "which  the  sum  of  500/.  for  immediate  use,  to  be  paid  or  re- 
decease,  be^in   ^i^ed  out  of  the  first  moneys  which  shall  come  to  the 

or  about  any  hands  of  my  trustees  and  executors.  And  I  also  give 
dwelling  house  -,•/.•,         ■  i    1 1  /•  i  .        i 

then  occupied   to  my  said  Wife  all  my  household  furniture,  plate,  jewels, 

Ih  L*"  ^-^*  plated   articles,   linen,    china,    glass,    books,   pictures, 

■truing  the  be-  musical  instruments  and  other  effects  of  the  like  nature, 

?e" "e'oughrto  *^"^  ^"  ^ines,  liquors,  fuel,  housekeeping  provisions  and 

be  divided  into  other  consumable  stores  which  shall,  at  my  decease,  be 

the  qualifica-    '^  or  about  my  dwelling-house  then  occupied  by  me." 

tion  as  to  his 

dwelling-house 

applied  only  to      The  question  upon  the  special  case  was,  what  passed 

flt/!/*"here^  under  the  bequest  under  the  following  circumstances. 

fore,  that  it      It  appeared  that  the  testator's  grandfather  had   be- 

fhe^stator^s^  queathed  his  family  plate  to  the  testator's  father.  Sir 

bankers, family  Compton  DomviU.  for  life,  with  remainder  absolutely  to 
plate  in  the         .      '^  _  ^,      ,       -r^         .,  ,      ,         «. 

possession  of    the  testator  Lomptan  Charles  Domvile,  and   that  oir 

fathlrMtenant  ^^^P^^  Domvile  had  sold  a  portion  of  it  to  the  value 
for  life,  and  to  of  894/.    The  residue  remained   in   his   father's  f)os- 
tator  was^enti-  >3^^i<>i^  ^^^^^  his  death  in  1857,  after  which  it  was  sold 
tied  absolutely   for  1,097/. 
in  remainder, 
and  also  the 

famlr^r^^e  ^^  ^^^  appeared  that  the  testator,  at  the  date  of  his 

wrongfully  will 

sold  by  the 
tenant  for  life,  and  furniture,  &c.  deposited  for  safe  custody  at  a  warehouse. 
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will  in  1847,  "resided  in  a  house  in  Worcestershire  Tented  1863. 
by  him  as  tenant  from  year  to  year;  he  had  resided 
there  for  about  two  years,  and  continued  to  reside  there 
until  he  started  for  Nice.  A  few  months  before  his 
death,  he  went  to  reside  at  Nice  for  the  benefit  of  his 
health,  in  a  furnished  house  which  he  rented,  and  there 
he  died  in  Marchj  1862.  At  the  time  of  his  decease,  he 
had  no  dwelling-house  except  that  at  Nice.  All  his 
plate  (other  than  that  which  came  to  him  under  his 
grandfather's  will)  was  deposited  at  the  banking  house 
of  Messrs.  Coutts,  his  bankers  in  London,  and  he  had 
a  quantity  of  wine,  household  furniture,  linen  and  books 
packed  up  in  cnses  and  deposited  at  Messrs.  Tilburtf's 
warehouse  in  London,*' 

The  questions  for  the  opinion  of  the  Court  were : — 

1.  Who  was  entitled  to  the  sum  of  894/.  6s.  Id. 
which  had  been  paid  by  the  executors  of  Sir  Compton 
Domvilt  to  the  Defendants? 

2.  Who  was  entitled  to  the  plate  deposited  with 
the  bankers  of  Compton  Charles  Domvile,  and  to  the 
1,087/.  \0s.  6d.  the  produce  of  the  sale  of  the  plate 
bequeathed  by  his  grandfather,  and  remaining  in  specie 
at  the  death  of  Sir  Compton  Domvile  ? 

3.  Who  was  entitled  to  the  household  furniture,  linen 
and  books  deposited  at  Messrs.  Tilbury  s  warehouse? 

Mr.  Hobhouse  and  Mr.  Martelli,  for  the  widow, 
argued  that  the  property  in  question  passed  to  the 
widow;  that  the  plate  was  not  limited  to  that  in  the 
testator's  dwelling-house,  but  extended  to  all  the  plate 
in  which  the  testator  was  in  any  way  interested ;  that 
the  family  plate  passed  together  with  the  produce 
of  that  which  had  been  sold,  for  the  tortious  act  of 
the  father  could  not  affect  the  dispositions  of  the  son. 

Secondly. 
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Secondly.  That  if  the  property  was  not  actually  in  the 
dwelling-house,  still  it  passed,  the  words  being  merely 
descriptive  of  the  things;  Shaftesbury  v.  Shaftesbury  (a); 
Land  v.  Devaynes  (&) ;  and  see  Spencer  v.  Spencer  (c). 
They  referred  to  Lindley  Murray (d)  to  shew  ''that 
conjunctions  very  often  unite  sentences  when  they  ap- 
pear to  unite  only  words/'  and  that  the  present  was  an 
instance  of  distinct  gifts,  in  distinct  sentences,  in  which 
the  qualification  only  affected  the  last* 

Mr.  E.  F.  Smith,  for  the  executors.  There  are  two 
bequests  only,  one  of  600/.  and  then  a  distinct  one 
commencing  with  ''and."  It  is  to  be  observed  that  the 
word  "and"  following  the  words  "of  the  like  nature" 
commences  with  a  small  "  a,"  and  not  with  a  capital 
letter.  This  shews  that  the  sentence  runs  on,  that  the 
latter  is  but  one  gift,  and  that  the  whole  of  it  is  restricted 
by  the  words  "  what  shall  be  at  my  decease  in  or  about 
my  dwelling-house  then  occupied  by  me."  Therefore 
only  those  articles  so  situate  at  his  death  passed.  Again, 
only  that  part  of  the  plate  which  was  for  "  domestic 
use"  passed ;  Le  Farrant  v.  Spencer  (e) ;  and  this  ex* 
eludes  the  family  plate,  which,  in  addition,  could  not  be 
properly  termed  "  my  plate,"  as,  at  that  time,  it  belonged 
to  his  father.  The  894/.  could  only  pass  as  money  and 
not  as  "  plate." 

Mr.  Hobhouse  in  reply. 

The  Master  of  the  Rolls. 

As  to  the  894/.  there  is  not  much  diflBcuIty.  The 
wrongful  act  of  the  father  could  not  alter  the  rights. 


The 


(a)  2  Vem.  747.  (d)  TiL  "  Cimjunctiont''  (55th 

{b)  4  Bro,  C.  C.  536.  edit.) 

(c)  21  Betnf.  548.  (e)  1  Vei.  ten.  97. 
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1863. 
The  Master  of  the  Rolls. 

I  have  had  some  difficulty  in  coming  to  a  satisfactory 
conclusion  in  this  .case.  But,  on  the  whole,  I  am  of 
opinion,  that  I  must  read  this  will  as  if  the  testator  had 
meant  to  make  a  division  between  these  articles.  I 
must  read  it  thus : — '*  I  give  to  my  wife  all  my  house- 
hold furniture,  plate,"  &c.,  "and  other  effects  of  the 
like  nature,"  and  put  a  stop  there,  and  then  as  if  he 
had  continued,  "  I  also  give  her  all  my  wines,^'  &c., 
"  which  shall,  at  my  decease,  be  in  or  about  any  dwelling- 
house  then  occupied  by  me."  The  only  mode  in  which 
I  can  explain  the  will  is,  that  the  testator  meant  two 
sentences. 

Accordingly  the  bequest  is  to  be  read  as  if  there  were 
three  gifts,  first  of  the  500/.,  the  second  of  "all  his 
household  furniture,  plate,**  &c.,  and  the  third  of  "  all 
wines,"  &c.  This  carries  all  the  plate,  including  that 
in  his  father's  house,  and  the  produce  of  that  which 
had  been  sold,  and  that  at  the  testator's  bankers,  and 
also  the  furniture,  &c.  at  Tilbury's. 

NoTB.— Urg.  Lib.  1803,  A.,foi.  1120. 
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,     ,  ,  DE  GARAGNOL  r.  LIARDET. 

June  4,  o. 
The  word         mHE  testator  had  two  sons,  Henry  and  Peter,  and 
cannot  be  con-  four  daughters,  Mary  Ann,  Jane,   Phcshe  and 

where  the  gift 

to  peiioM  ^        ^y  '^'^  ^''^  ^®  bequeathed  8,000/.  to  3/ary  Ann  for 

whose  intereati  ijfe^  with  remainder  to  her  issue.    And  he  directed  the 

over.  residue  arising  from  the  sale  and  conversion  of  his  real 

A  testator     ^^^  personal  estate  to  be  divided  into  seven  equal  parts, 

gave  legacies  ^  ^        r        » 

to  each  of  his    and  he  gave  two-sevenths  to  his  son  Henry  absolutely, 

for  ]life*"with"  two-sevenths  to  his  son  Peter  absolutely,  one-seventh 

remainder  to     to  trustees  for  his  daughter  Jane  for  life,  with  remainder 

and  he  pro-    '  ^o  ber  children  or  issue,  and  similarly  one-seventh  each 

vided,  that  if     j^  ^^ust  for  Phmbe  and  Elizabeth  respectively  for  life, 
either  of  the         .  ,  .    ^  ,.,.,, 

daughters         With  remainder  to  their  children, 
should  die 
without  chil- 
dren, her  share      The  will  contained  the  following  clause : — 
should  go  over 
tothesurvivors      ''And  I  do  hereby  declare  it  to  be  my  will  and  mind, 

daugLws!*"    ^^^  '"   ^^®®  ^°y   °"®   °^  "^^^   ^^  "™y  ®^'^   several 
f/e/</,  that^^      daugKters,  Jane,  PAcebe,  Elizabeth  and   Mary  Anne 

could  not  be     ^hdM  happen  to  depart  this  life,  not  having  had  any 

read  ••others,"  child  of  her  or  their  body  or  respective  bodies  who  shall 
inconsequence  .  -^  '  ,    „    ,. 

of  the  gift  over  live  to  attain  the  age  of  twenty-one  years,  or  shall  die 

fJreift  cIms   "  ^^^^^  ^^^^  *S^  without  leaving  issue  of  his  or  her  body 

from  those       living  at  the  time  of  his  or  her  decease,  then  and  in 

were  to  go        every  such  case  I  do  hereby  order  and  direct,  that  the 

over.  three  several  seventh  parts  or  shares  of  the  residue  of 

the  said  moneys  to  arise  as  aforesaid  and  hereinbefore 

bequeathed  to  my  said  trustees,  for  the  separate  use  of 

my  daughters  Jane^  Phwbe  and    Elizabeth,  and  also 

the   said   sum   of  8,000/.   hereinbefore  bequeathed  to 

my 
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my  said  trustees  for  the  benefit  of  my  daughter  Mary       1863. 
Anne^  shall  go  to  and  be  divided  amongst  the  survivors      ^'^■^/^'^ 
of  them  my  said  sons  and  daughters,  in  such   parts,     *    araonol 
shares  and  proportions,  as  the  residue  and  remainder  of     Liardet. 
the  moneys  arising  from  the  sale  of  my  said  real  and 
personal  estate  is  hereinbefore  by  me  given  and  be- 
queathed, and  that  the  respective  parts  and  shares  of 
such  surviving  daughter  or  daughters  therein  shall  im- 
mediately become  vested  in  my  said  trustees,"  upon 
like  trusts  for  their  respective  lives,  and  after  their  de- 
cease, respectively,  for  their  respective  issue,  and  pay- 
able, and  with  the  like  benefit  of  survivorship,  and 
subject  to  the  like  powers,  &c.  &c.  as  their  original 
sevenths. 

The  testator  died  in  1829/ 

In  1862  Jane  died  without  having  been  married,  and 
her  seventh  share  went  over.  Her  two  brothers  and 
her  sister  Jane  survived  her,  but  Mary  Anne  had  died 
in  1848  without  having  been  married,  and  Elizabeth 
had  died  in  1860,  leaving  one  child  only,  viz.,  the 
Plaintiff  Madame  De  Garagnol. 

The  question  submitted  for  the  opinion  of  the  Court, 
upon  this  special  case,  was  as  follows  : — ''  Who,  upon 
the  death  of  the  testator's  daughter  Jane  without  issue, 
became  entitled,  and  in  what  proportions,  to  her  one- 
seventh  share  of  his  residuary  estate?'* 

Mr.  Hobhouse  and  Mr.  Surrage,  for  the  Plaintiff 
Madame  Garagnol,  argued  that  the  word  "survivors" 
ought  to  be  construed  ^'  others,"  so  that  the  Plaintiff 
would  participate  in  the  share  of  Jane.  They  argued 
that  this  construction  was  warranted  by  authority,  and 
that  it  would  prevent  an  intestacy,  in  the  event  of  the  last 

VOL.  XXXII — IV.  R  R  survivor, 
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survivor,  if  a  daughter,  dying  without  issue.  They  cited 
Cole  V.  8ewell{a);  Smith  v.  Osborne  {b);  Aiton  v. 
Brooks  (c) ;  Eyre  v.  Marsckn  {d). 

Mr.  Jones  in  the  same  interest. 

Mr.  J.  Hinde  Palmer  and  Mr.  Rowcliffe^  for  the  sons, 
argued  that  the  word  *^  survivors"  must  be  construed 
strictly,  Leemingy.  Sherrait{e)\  Wilmois.  WUmoi{f); 
Winter  ton  v.  Crawfurd  (g);  JBoUand  v.  AUsop{h); 
Greenwood  v.  Percy  (i). 

Mr.  Sobhouse  in  reply. 


The  Master  of  the  Rolls. 

June  5.  On  looking  at  the  cases,  I  entertain  no  doubt  that,  io 

this  instance,  the  word  is  to  be  construed  strictly,  and 
that  it  means  survivors.  There  are  many  difficulties  in 
all  these  cases,  and  if  you  adopt  Sir  Wm.  Granfs  sug- 
gestion, and  read  the  word  as  the  others  of  those  before 
mentioned,  it  cannot  be  so  read  here,  because  the  gift 
over  is  to  a  different  class.  If  he  had  given  shares  to 
his  children,  and  said  '^  if  any  of  them  should  die  with- 
out issue  at  their  deaths,  then  I  give  their  shares  U) 
the  survivors  of  the  children  and  of  A.  B."  a  perfect 
stranger,  it  is  clear  that,  in  that  case,  you  could  not 
read  '^survivors"  as  '^  others,"  for  others  is  confined  to 
the  others  of  the  class  whose  shares  are  to  go  over. 
Here  are  four  daughters,  and  if  their  shares  had  been 
given  over  to  the  survivors  of  them,  it  would  then  have 

been 


(a)  4  Dru.  if  War.  1,  and  2  (e)  2  Hare,  14. 

H,o/  L,  Cat.  186.  (/)  8  Vet.  10. 

(6)  6H.of  L.  Cos.  375.  (g)  1  Run.  ^  M.  407. 

(c)  7  Sim.  204.  (A)  29  Beav.  498. 

(d)  2  Keen,  564,  and  4  Myl  ii)  26  Beav.  572. 
*  Cr.  231. 
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been  possible  to  read  **  sunrivors"  as  ''  others/*  but  if 

the  shares  are  given  over  to  the  survivors^  not  of  them 

but  of  the  daughters  and  their  brothers,  that  construe-  I^^^^^^^"®^ 

tion  cannot  be  admitted.    To  do  so,  the  gift  over  must      Liardet. 

be  to  the  others  of  the  particular  class,  on  the  failing  of 

the  issue  of  one  of  whom  his  share  is  given  over,  and  is  to 

take  effect  for  the  benefit  of  the  others  of  the  same  class. 

Even  if  the  word  had  been  written  '^  others/  I  do  not 
see  how  the  brothers  could  have  taken.  If  the  testator 
bad  said,  ''  I  give  the  share  of  any  daughter  dying 
without  leaving  issue  to  the  others  of  my  sons  and 
daughters/'  then  others  would  not  be  a  proper  ex- 
pression. 

Where  a  person  gives  property  in  shares  to  three  or 
four  persons,  and  says,  that  on  failure  of  issue  of  any  one 
his  share  is  to  go  over  to  the  survivors,  it  may  be  read 
others ;  but  if  he  says  survivors  of  a  different  class,  the 
word  '^  survivors"  must  be  read  strictly. 

I  do  not  find  any  case  where  ''  survivors  **  has  been 
read  ''others"  when  the  gift  over  is  to  a  separate  and 
distinct  class.  I  am  of  opinion  that  it  is  here  given 
over  to  a  separate  and  distinct  class,  and  as  much  so  as 
if  it  had  been  given  to  the  survivor  of  the  daughters  and 
of  the  children  of  A.  B.  a  stranger.  I  am  of  opinion 
that  **  survivors*'  in  this  will  must  be  read  strictly,  and 
that  Janets  share  must  be  divided  between  her  two 
brothers  and  Phtxhe. 

I  think  the  share  is  divisible  into  five  parts,  that  the 
sons  will  each  take  two-fifths  and  the  surviving  daughter 
will  take  the  remaining  fifth,  but  on  the  same  trusts  as 
her  original  share.  That  construction  might  possibly 
lead  to  an  intestacy,  but  that  is  not  so  serious  a  conse- 
quence as  alterifig  the  words  of  the  will. 

rr2 
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COVENTRY  r.  COVENTRY. 

June  12. 
A  covenant,      TTPON   the  marriage  of  Mr.  Coventry  with  Miss 
alone^to^BetS  Catharine    Seton,   in    1842,  a  settlement  was 

theafter-ac-      executed,  by  which  some  of  the  lady's  property  was 

quired  property  ,    ,   .  *.       i  .  , 

of  the  wife        Settled  m  trust  for  her  separate  use,  without  power 

does  not  bind  ^f  anticipation,  during  the  coverture,  and,  subject  to  the 
property,  but  life  interests  of  their  parents,  for  the  children  of  the 
nant  of*the^      marriage.    The  deed  contained  the  following  agreement 

husband  and     to  settle  the  after-acquired  property  of  the  wife : — 

wife  does. 

Such  a  cove-         ''  And  it  is  hereby  further  agreed  and  declared,  and 

Soegnot'biild  ^^^y  ^^e  said  Catharine  Seton  and  John  Coventry  do 
property  over    hereby,  for  themselves  respectively  and  their  respective 

which  a  wife  is 

deprived  of  the  heirs,    executors    and    administrators,    covenant    and 

power  of  dls-  declare,  promise  and  agree,  with  and  to  the  said  John 
position.  o      y 

Covenant  by  Mort    Wahefield   and    Qeorge  Leroux    Wilson^    their 

wife  to^*tUe     ^^^cutors,  administrators  and  assigns,  that  in  case  any 

all  after-  estate,  real  or  personal,  shall,  at  any  time  or  times  after 

perty'^^^noT'    ^^^    solemnization    of   the    said    intended    marriage, 

being  already  descend  or  come  to,  or  devolve  upon,  or  be  given, 
settled  for  her     ,      .      ,  ,  ,     _  .  /      ,         ,  - ! 

separate  use :"  devised  or  bequeathed  to,  or  m  trust  for,  her  the  said 

Held,  not  to  Catharine  Seton,  and  not  being  already  settled  for  her 
bind  property  '  *?  ^  j 

subsequently  separate  use,  they  the  said  Catharine  Seton  and  John 
the  wife  for  her  Coventry  respectively,"  &c.,  will  at  the  request  of  the 
separate  use.  said  John  Mort  Wakefield  and  Qeorge  Leroux  Wilson, 
or  the  survivor  of  them,  or  the  executors  or  admi- 
nistrators of  such  survivor,  or  other  the  trustees  or 
trustee  for  the  time, ''  make,  do  and  execute,  or  cause 
and  procure  to  be  made,  done  and  executed,  all  and 
every  such  lawful  and  reasonable  acts,  deeds,  matters 
and  things  as  by"  the  trustees  shall  be  required  **  for 
conveying,  assigning  and  assuring  all  such  future  or 

additional 
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additional  fortune,  or  other  real  or  personal  estate  of  the        1 863. 
said  Catharine  Seton  unto"  the  trusteesi  upon  the  trusts 
hereinbefore  expressed. 


Coventry 

V. 

Coventry. 


The  Rev.  E.  Waller  died  in  1859,  having  bequeathed 
two  legacies  of  1,0002.  and  2,000/.,  and  (subject  to  the 
life  interest  therein  of  his  two  sisters)  the  moiety  of  his 
residuary  estate  to  Mrs.  Coventry;  and  he  declared 
that  these  bequests  should  be  for  her  separate  use  in* 
dependent  of  her  husband. 

By  a  deed  in  1860,  Mrs.  Coventry  had  assigned  this 
property  to  trustees,  in  trust  "  for  her  sole  and  separate 
use,**  independent  of  Mr.  Coventry. 

This  bill  was  filed  by  Mrs.  Coventry  against  her 
husband  and  children,  praying  a  declaration  that  the 
bequests  were  not  included  in,  or  subject  to,  the  trusts 
of  the  settlement  of  1842. 

Mr.  Bristowe,  for  the  Plaintiff,  argued,  that  this  pro- 
perty was  excluded  from  the  operation  of  the  covenant, 
it  being  already  settled  to  Mrs.  Coventry* s  separate  use. 

He  cited  Willoughby  v.  Lord  Middleton  (a) ;  Ramsden 
V.  Smith  (ft) ;  Brooks  v.  Keith  (c) ;  Thornton  v. 
Bright  (d) ;  and  said  that  this  case  was  distinguishable 
from  Milford  v.  Peile  (e). 

Mr.  JolUffe,  for  the  trustees  and  the  husband. 

Mr.  C.  Chapman  Barber,  for  the  children.  This 
property  is  bound  by  the  settlement;  the  covenant  is  on 

the 

(a)  2  John,  if  Hem.  344.  (d)  2  MyL  4*  Cr.  230. 

(6)  2  Drew.  298.  (e)  17  Beav.  602. 

(c)  1  Drew,  if  Sm.  462. 


Coventry 

V. 
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the  pari  both  of  the  husband  and  wife,  and,  therefore, 
binds  both.  It  is  argued,  that  the  words  *'  not  being 
already  settled  for  her  separate  use'*  are  in  the  nature 
CoYBNTRT.  of  an  exception  out  of  the  covenant ;  but  that  is  not  the 
proper  construction.  These  words  are  descriptiye  of 
the  property  '*  already  settled"  (i.  e.,  by  the  settlement 
itself)  to  her  separate  use. 

Secondly,  the  deed  of  1860  made  it  subject  to  the 
settlement,  by  placing  it  in  her  own  power. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  this  property  is  not  included  in 
the  settlement,  and  that  if  I  were  to  adopt  Mr.  C. 
Barber* 8  argument  it  would  render  the  exception  in- 
effectual. It  is  quite  settled  that  a  covenant  by  the 
husband  alone  to  settle  the  after-acquired  property  of 
the  wife  does  not  bind  her  separate  property,  but  that  if 
the  covenant  be  by  both  theil  it  does  bind  it.  Agbin, 
this  Court  can  only  settle  property  over  which  the  wife 
has  a  power  of  disf>08ition,  for  if  it  is  settled  by  an  in- 
strument which  prohibits  anticipation,  the  covenant  to 
settle  would  be  inoperative.  Supposing  the  1,000/.  had 
been  settled  on  this  lady  for  life  without  power  of  an- 
ticipation, with  remainder  to  her  child  ren^  no  power  of 
hers  could  alter  the  trusts  of  the  will  or  bring  the 
property  within  the  trusts  of  this  settlement,  for  the 
donor  hbs  sliid,  that  it  shall  not  come  within  the  cove- 
nant. I  think  that  the  words  ''and  not  being  already 
settled  for  her  separate  use"  cannot  mean  such  a  settle- 
ment as  this  Court  says  is  a  proper  settlement,  namely, 
on  the  parents  for  life,  with  remainder  to  their  children: 
that  cannot  be  the  meaning. 

I  agree 
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I  agree  that  these  words  are  part  of  the  description  of 
the  property  to  be  bound  by  the  covenant  in  this  way: — 
the  agreement  is  to  settle  all  the  property  which,  after 
the  marriage,  shall  devolve  upon  her,  except  that  not 
''  already  settled  for  her  separate  use/' 
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I  am  of  opinion  that  property  subsequently  given  her 
for  her  separate  use,  so  that  she  has  the  absolute 
controul  over  it  and  her  husband  has  none,  is  not  to  be 
included  in  this  settlement  That  is  the  only  way  in 
which  the  covenant  can  be  carried  into  execution,  and 
that,  in  my  opinion,  is  the  true  construction. 

I  do  not  think  that  what  she  has  done  since  the  tes- 
tator's death  makes  any  difference.  She  has  thought  fit 
to  place  the  property  in  the  hands  of  trustees  of  her 
own,  to  enable  her  to  deal  with  it,  and  this  is  a  mere 
mode  to  carry  into  effect  the  will  of  the  testator. 


BULL  V.  HUTCHENS. 

June  8. 
rilHE  Plaintiff  put  some  leasehold   property  up  for  By  the  con- 
^     sale  by  auction,  and  the  Defendant  on  the  11th  JSnVto'^'' 
of  June  J  1862,  became  the  purchaser  for  378Z.    The  leaseholds,  it 
sale  was  made  subject  to  certain  conditions.    The  6th  ^"  thep"  ' 

condition  of  sale  provided  as  follows  : —  duction  of  the 

last  receipt 

"  No  purchaser  shall  be  entitled  to  call  for  the  pro-  "l^*"*!^^  K^*'^" 
r  ^  ...     elusive  evi- 

duction  of,  or  investigate  or  make  any  objection  or  requi-  dence  that  all 

-;a»^     tl>e  covenants 
"t»^°  had  been  per- 
formed. ^eZi, 
that  the  production  of  such  a  receipt  prevented  the  purchaser  from  taking  the  objection 
that  the  lease  had  been  forfeited  by  reason  of  the  ailapidated  state  of  the  premises. 

A  registered  /is  pendent  does  not  create  a  charge  or  lien  on  the  property,  nor  does  it 
excuse  a  purchaser  from  completing  his  contract  It  merely  puts  him  upon  an  inquiry 
into  the  validity  of  the  Plaintiff's  claim. 

A  registered  order  of  the  Court  of  Probate  does  not  create  a  charge  on  lands. 
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1863.  sition  respecting  the  title^  prior  to  or  the  right  to  grant 
the  said  leases  and  underleases  respectively,  and  the  pro- 
duction of  a  receipt  for  the  last  payment  of  rent  accrued 
previously  to  the  completion  of  any  purchase  shall  be  con- 
elusive  evidence  that  all  t/ie  covenants  and  agreements  in 
the  lease  or  underleases,  under  which  the  property  in- 
cluded in  such  purchase  shall  be  held,  have  been  per- 
formed  and  observed  up  to  tlie  completion  of  such 
purchase.  The  nature  of  the  covenants  and  conditions 
may  be  ascertained  from  copies  thereof  which  will  be 
produced  at  the  sale,  and  any  purchaser  shall  be  deemed 
to  have  full  notice  thereof." 

Two  objections  were  taken  to  the  title,  the  first  was 
as  follows : — ^'  The  original  lease  under  which  the  pre- 
mises are  holden  contains  the  usual  covenant  to  keep 
the  same  in  repair,  and  a  proviso  for  re-entry  in  default 
The  purchaser  has  ascertained  that  the  premises  are 
in  a  ruinous  state,  consequently  it  is  competent  for  the 
lessor  to  re-enter  at  any  time,  as  the  breach  is  continuing. 
The  premises  must  be  reinstated,  and  a  waiver  of  the 
cause  of  forfeiture  procured  from  the  lessor  or  his  re- 
presentatives, before  the  vendor  can  be  in  a  position  to 
give  a  title  to  the  property.  It  has  also  been  ascertained 
that  the  garden  wall,  separating  the  garden  of  this  house 
from  that  adjoining,  has  been  pulled  or  has  fallen  down. 
This  must  be  reinstated  and  a  waiver  obtained,  as  it  is 
also  a  breach  of  the  covenant  to  repair." 

As  to  this  objection,  the  vendor  proposed  to  remove 
it  by  the  production  of  the  last  receipt  for  the  rent 
under  the  6lh  condition  of  sale. 

The  second  objection  arose  under  these  circum* 
stances  : — By  an  order  of  the  Court  of  Probate,  made 
on  the  6th  of  February,  1861,  it  was  ordered  that  the 

Plaintiff 
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Plaintiff  should  pay  oDe  of  the  Defendants  an  annuity  1863. 
of  25Z.  during  her  life.  This  order  was  duly  registered 
at  the  office  of  the  senior  master  of  the  Common  Pleas 
under  the  1  &  2  Vict  c.  110.  The  annuity  was  after- 
wards assigned  to  Mr.  Pratt,  who  on  the  12th  of  Sep^ 
tember,  1862,  61ed  his  bill  to  have  it  declared  that  the 
annuity  was  a  charge  on  the  leasehold  property  of  the 
Plaintiff  Bull;  but  a  demurrer  was  allowed  by  the  Vice- 
chancellor  Stuart  on  the  1 9th  of  November,  1862 
(Pratt  V.  Bull,  4  Giffard,  117),  which  was  affirmed  by 
Lord  Westbury  on  the  23rd  of  January,  1863  {Pratt  v. 
Bull,  1  De  Gex,  J.  ^  Smith,  141).  The  suit  of  Pratt 
V,  Bull  was  registered  as  a  lis  pendens. 

This  bill  was  filed  for  the  specific  performance  of  the 
contract  on  the  20th  of  September,  1862. 

Mr.  Baggallay  and  Mr.  Hardy  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Kay  for  the  Defendant. 

NottY.  Riccard(,a);  Pyrkev.  Waddingliam{b);  Wells 
y.  Maxwell  (c)  were  cited. 

The  Mastkb  of  the  Rolls. 

This  is  a  bill  for  the  specific  performance  of  a  contract, 
which  is  resisted  on  two  grounds.  The  first  is,  that 
there  has  been  a  forfeiture  of  the  lease  by  reason  of  the 
property  being  out  of  repair.  This  is  met  by  the  6th 
condition  of  sale,  which  provides  that  the  production  of 
a  receipt,  for  the  last  payment  of  rent  accrued  previous 
to  the  completion  of  any  purchase,  shall  be  conclusive 
evidence  that  all  the  covenants  have  been  performed  up 

to 

(a)  22  Beav.  311.  (c)  32  Beav.  408. 

(6)  10  Hare,  I. 
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to  the  completion  of  such  purchase :  therefore  the  pur* 
chaser  knew  perfectly  well  that  the  production  of  the 
last  receipt  would  be  a  waiver,  on  his  part,  of  any  ob- 
jection as  to  the  state  of  the  repairs  of  the  property : 
consequently,  when  the  purchase  is  completed,  the  re- 
ceipt for  the  last  rent  must  be  produced  and  that  will 
remove  this  objection. 

The  more  important  point  is  that  which  was  raised  in 
Pratt  V.  Bully  and  was«  whether  a  registered  order  of 
the  Court  of  Probate  was  a  charge  on  this  property.  At 
this  moment  it  is  established,  by  the  decision  of  Vice- 
chancellor  Stuart  and  the  Lord  Chancellor,  thai  it 
creates  no  such  charge.  It  is  therefore  clear,  that  the 
Plaintiff  is  entitled  to  a  specific  performance  of  the  con- 
tract, it  being  admitted  that  the  title  is  accepted  except 
on  these  points. 

The  next  question  is,  whether  the  Plaintiff  is  entitled 
to  the  costs  of  the  suit.  It  has  been  ai^ued,  first,  that 
the  lis  pendens  creates  an  incumbrance,  and,  secondly, 
that  the  claim  of  Pratt  was  of  such  a  nature,  that  if 
the  Vice-Chancellor  and  the  Lord  Chancellor  had  not 
determined  the  question,  this  Court  would  not  compel  the 
specific  performance  of  the  contract.  I  am  of  opinion 
that  the  lis  pendens  is  merely  notice  of  some  claim, 
made  in  respect  of  the  property  which  is  the  subject  of 
the  suit,  but  that  it  does  not,  of  itself,  create  an  incum- 
brance, apart  from  the  equity  on  which  the  litigation  is 
founded.  If  it  were  otherwise,  a  lis  pendens  having 
nothing  to  do  with  the  matter  might  create  an  incum- 
brance.  It  was  notice  of  the  existence  of  a  suit  in 
chancery,  and  required  all  persons  dealing  with  the 
property  to  look  at  the  proceedings  to  see  whether  it 
did  affect  the  property  or  not.  Here  the  lis  pendens 
was  no  incumbrance  if  Pratt  had  no  right  against  the 

property. 


CASES  IN  CHANCERY.  619 

property,  for  it  depended  on  the  validity  of  his  claim,  1863. 
for  if  hiB  claim  were  idle,  it  could  not  create  dny  in- 
cumbrance on  the  property.  A  man  might  file  a  bill 
claiming  property,  alleging  that  sixty  years  ago  his 
ancestor  was  seised  in  fee,  and  that  although  he  had 
sold  the  property,  yet  he  had  no  right  to  do  so.  The 
Plaintiff  might  register  this  as  a  lis  pendens  ^  but  could 
anybody  say,  that  this  was  an  incumbrance  on  the  pro- 
perty, or  a  reason  why  a  purchaser  should  not  complete 
his  purchase?  All  that  the  registration  of  a  lis  pendens 
does,  is  to  require  persons  to  look  into  the  claims  of  the 
Plaintiff  who  registers  it. 

I  think  the  case  before  Vice-Chancellor  Turner  of 
Pyrke  v.  Wadding/tarn  (a)  has  been  carried,  in  the  argu- 
ment before  me,  much  further  than  he  intended.  I 
have  repeatedly  expressed  my  opinion,  that  it  is  the 
duty  of  this  Court  to  decide  questions  of  law  which 
arise  in  determining  the  validity  of  titles.  Lord  Eldon 
repeatedly  determined  questions  of  law  and  compelled 
purchasers  to  take  a  title  depending  upon  them.  It  is 
difficult  to  draw  the  line  and  to  lay  down  any  rule  as  to 
the  extent  of  uncertainty  prevailing  in  the  mind  of  the 
Court,  which  shall  induce  it  to  refuse  specific  perform- 
ance of  a  contract,  on  the  ground  of  an  objection  to  the 
title,  which  the  Court  thinks,  if  the  persons  principally 
interested  in  supporting  it  had  been  before  the  Court, 
could  not  have  been  sustained.  In  any  case  it  is  an  im- 
putation on  the  Court  to  say,  that  it  is  incompetent  to 
declare  the  law  on  a  point  fully  and  adversely  argued 
before  it.  The  Vice-Chancellor  did  not,  I  think,  intend 
his  observations  to  extend  so  far  as  to  lay  down,  that 
wherever  there  was  a  reasonable  doubt  as  to  the  validity 
of  an  objection,  the  purchasers  should  not  be  compelled 
to  accept  the  title. 

When 

(a)  10  Hare,  1. 
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1863.  When  I  come  to  the  nature  of  the  objection,  it  appears 

to  me  to  be  an  untenable  one.  It  amounts  to  this : — 
Lord  CampbelVs  Act  said  that  an  order  of  the  Superior 
Courts  should  be  an  incumbrance,  and  the  question  was, 
whether  that  was  to  be  prospective  and  apply  to  the 
orders  of  all  Superior  Courts  which  might  afterwards 
be  created.  If  the  legislature  had  intended  that  such 
an  order  should  be  an  incumbrance  on  lands,  nothing 
was  easier  than  to  embody  such  a  clause  in  the  act 
But  the  act  establishing  the  Court  of  Probate  is  silent 
on  this  subject.  It  is  now  made  clear  by  the  decisions 
of  the  Vice-Chancellor  and  the  Lord  Chancellor. 

It  follows,  as  a  general  rule,  that  where  a  decree  is 
made  the  costs  follows  the  event.  Here  the  case  is 
much  stronger,  for  the  decision  of  the  Lord  Chancellor 
was  in  January^  1863,  and  yet,  after  that,  the  Defendant 
has  required  the  suit  to  be  brought  to  a  hearing. 

I  am  of  opinion,  that  the  Plaintiff  is  entitled  to  the 
specific  performance  and  to  the  costs. 
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Re  FORD  (a). 


June  12. 


r\S  the  26th  o( February,  1846,  the  Petitioner  Eliza-  A  husband  de- 

^-^     beth  Fumivall  (then  Elizabeth  Hedgcoch)  inter-  immediately  * 

married  with  Thomas  FumivalL  who,  two  days  after-  *f^  ^«r  mar- 

wards  and  ever  since,  had  deserted  her.    She  had  not  and  she  was 

received  from  him  any  pecuniary  or  other  assistance  ""PP^rted  by 

whatsoever,  but  had  been,  until  the  29th  of  Aprils  1862,  1848  an  an- 

wholly  supported  by  her  sister,  the  co-Petitioner,  Sarah  qu|f/thedtoher 

Anne  Hedgcoch^  otherwise  Hamilton.  lor  her  life, 

which  the 
trustee  accu- 

The  testator,  WilUcun  Ford,  died  in  1848,  having  by  mulated  until 
.  .  .  ^     ^   1862,  when  the 

his  will  and  codicil,  dated  respectively  in   1838   and  wife  obtained 

1843,   bequeathed   an   annuity  of  100/.  to  Elizabeth  ^Jl^^^g^V 
Hedgcoch  for  life,  which  (in  the  event  of  her  surviving  ration.    In 

her  sister)  was  to  be  increased  to  260/.  a  year.  CoMtt,  on  the 

petition  of  the 

mi  y.    1  •«  •   •         t    ^     1      ^^^^  *"d  ^^^ 

The  trustee  of  the  will,  upon  ascertaming  that  she  aister,  ordered 

was  a  married  woman,  declined  to  pay  the  annuity  to  *^®  ^,'^°!®  *®" 
'  .  cumulations, 

her,  without  having  the  receipt  of  her  husband.     She  amounting  to 
refused  to  say  who  her  husband  was,  and  the  trustee  ^  y^  paid  wer 
invested  the  annuity  in  Consols,   and  accumulated  it,  to  the  sister  to 

and  it  now  amounted  to  1,316/.  12«.  \0d.  Stock.  altogether  of 

Uie  nusband. 

In  1861,  Elizabeth  Fumivall  instituted  a  suit  in  her 
Majesty's  Court  of  Divorce  and  Matrimonial  Causes  for 
a  judicial  separation  from  Thomas  Fumivall;  and  on 
the  31st  of  January f  1862,  the  Judge  Ordinary  pro- 
nounced and  declared  a  judicial  separation  between 
them,  by  reason  of  his  desertion  without  reasonable 
excuse. 

After 
(a)  Ex  relatione. 
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After  this  decree,  the  trustee  paid  the  annuity  to 
Mrs.  Furnivall  as  it  became  due,  but  he  paid  the 
accumulations  into  Court  under  the  Trustee  Relief  Act. 

This  petition  was  now  presented  by  Elizabeth 
Furnivall  and  her  sister  /Sara A  Ann  Hedgcock,  praying 
"that  the  1,3 15Z.  12«.  Wd.  Bank  £3  per  Cent. 
Annuities,  or  a  competent  part  thereof,  might  be  trans- 
ferred to  Sarah  Anne  Hedgcock,  otherwise  Hamilton, 
for  her  own  use  and  benefit,  or  that  the  same  Bank 
Annuities,  or  the  residue  thereof  (as  the  case  might  be), 
might  be  settled  and  secured  for  the  sole  and  separate 
use  of  Mrs.  Furnivall,  or  otherwise  for  her  benefit,  ex- 
cluding Thomas  Furnivall,  as  this  Honorable  Court 
should  think  fit." 

Mr.  Selwyn  and  Mr.  Schomherg,  in  support  of  the 
petition,  relied  on  Ouy  v.  Pearkes  (a) ;  Wells  v. 
Malbon{b);  and  see  Atherton  y.  Nowell{c);  Coster  v. 
Coster  (d). 

Mr.  Fischer,  for  Thomas  Furnivall,  argued,  that 
there  was  no  evidence  that  any  misconduct  on  his  part 
caused  the  separation.  That  there  was,  therefore,  no 
ground  for  depriving  the  husband  of  his  marital  right 
over  the  arrears  of  the  annuity.  That  the  Court  never 
settled  the  whole  of  a  fund  when  the  wife  was  already 
amply  provided  for,  as  in  this  case,  by  an  annuity  for 
life.  In  Coster  v.  Coster  {e),  the  husband  had  mi^ 
conducted  himself,  still  the  Court  only  settled  three- 
fourths  of  the  fund.  In  Re  Ershine{f),  the  fund  was 
paid  to  the  husband. 

Again, 

(a)  18  Vti.  196.  {d)  1  Keen,  199. 

(6)  31  Beav.  48.  (e)  9  Sim.  597. 

(c)  1  Cox,  229.  (f)  1  Kay  if  J.  302. 
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Again,  the  wife  has  no  equity  to  a  settlement  out  of       1863. 
a  life  interest;  Tidd  v.  Lister  {a);  Re  Duffy's  Trust  (6). 

That  the  sister's  claim  for  a  voluntary  expenditure 
upon  her  sister  could  not  be  supported  as  a  lien  on  the 
fund.  If,  however,  the  Court  thought  that  anything 
ought  to  be  settled,  it  ought  not  to  exceed  one-half  of 
the  fund,  and  that  the  other  half  ought  to  be  paid  to 
the  husband.  He  also  cited  Carter  v.  Taggart  (c); 
Bamrn  v.  Barrow  (rf)  j  20  ^  21  Vkt.  c.  85,  w.  16, 25. 


T%e  Master  of  the  Rolls. 

So  far  as  the  case  depends  on  me,  the  husband  cannot 
be  permitted  to  receive  any  part  of  the  fund.  When  a 
man  deserts  his  wife  two  days  after  his  marriage,  he 
cannot  be  expected  to  be  listened  to  when  he  says»  that 
the  separation  was  voluntary.  In  such  a  case  it  must 
be  assumed  that  the  fault  was  the  husband's.  The  claim 
of  the  sister  depends  upon  the  bounty  of  the  wife,  who 
asks  that  the  fund  may  be  paid  to  her  sister ;  I  shall, 
therefore,  make  the  order  as  prayed. 

(a)  10  Hare,  140,  and  3  JDe  (c)  5  Be  Gex  if  Sm.  49,  and 
Cex,  Af.  *  G.  857.  1  De  G„  M.  *  G.  286. 

(6)  28  Beav.  386.  (</}  4  Kay  <$•  J.  409. 


Note. — See  the  cases,  29  Bean,  582,  n. 
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June  12, 19. 

The  costs  of 
suit  were 
ordered  to  be 
taxed  as  be- 
tween solicitor 
and  client,  and 
paid  out  of  the 
trust  funds. 
It  was  heldf 
that  the  costs 
of  a  consul- 
tation with 
Queen's  Coun- 
sel, as  to  the 
frame  of  the 
bill,  ought  to 
be  allowed, 
notwithstand- 
ing! by  his 
advice,  a  part 
of  the  relief 
sought  by  the 
draft  bill  was 
abandoned, 
and  never  be- 
came the  sub- 
ject of  the  suit 


FORSTER  t;.'  DAVIES. 

rpHIS  was  a  petition  to  review  the  taxation  of  a  bill 
of  costs. 


It  appeared  that  differences  had  existed  between  Mr. 
and  Mrs.  Forsier,  on  the  one  side,  and  the  trustees  of 
their  marriage  settlement  on  the  other,  and  the  latter 
having  declined  to  retire,  instructions  were  given  to 
Junior  Counsel  to  settle  a  bill  to  have  them  removed. 
Counsel  thought  that  the  suit  ought  also  to  seek  for 
the  reformation  of  the  settlement,  and  he  so  advised 
and  settled  the  bill  accordingly.  The  Plaintiff's  soli- 
citor, feeling  great  difficulties,  deemed  it  expedient 
and  necessary  that  the  bill  should  be  settled  in  consul- 
tation with  Mr.  B.y  a  Queen's  Counsel,  cognizant 
generally  with  the  circumstances  of  the  case.  At  the 
request  of  the  Junior  Counsel,  the  bill  was  laid  before 
Mr.  B,  in  consultation,  who  advised  that  it  would  not 
be  expedient  to  raise  the  question  of  rectification  of  the 
settlement.  The  bill  was  settled  accordingly  omitting 
that  part.  At  the  hearing,  the  Plaintiff  Mrs.  Farster 
did  not  succeed  in  removing  the  trustees,  and  it  was 
ordered  that  the  costs  of  all  parties  should  be  taxed,  as 
between  solicitor  and  client,  and  paid  out  of  the  trust 
funds. 


In  the  taxation,  the  Taxing  Master  disallowed  items 
to  the  amount  of  about  fifteen  guineas,  which  related  to 
the  consultation  with  Queen's  Counsel,  thinking  that 
those  costs  were  incurred  in  a  different  matter  from  that 
adjudicated  upon  in  this  suit 

Mr. 
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Mr.  Selwyn  and  Mr.  BoviU  For  the  Plaintiff^  in  support 
of  the  petition,  referred  to  Tlie  Downing  College  Case  (a), 
where  three  counsel  had  been  allowed. 

Mr.  Hardy  for  Mr.  Forster,  the  PlainlifTs  husband. 

Mr.  BaggaUay  and  Mr.  Gardener  for  the  trustees. 

The  Master  of  the  Rolls. 

This  is  a  matter  of  importance,  and  I  shall  therefore 
take  a  little  time  to  consider  it,  but  my  present  im- 
pression is,  that  these  costs  ought  to  be  allowed.  I  do 
not  think  that  the  fact  that  the  result  of  the  consultation 
witiy  the  Queen*s  Counsel  was,  that  the  suit  was  restricted 
to  a  particular  point,  and  that,  therefore,  his  advice  was 
taken  upon  a  point,  which  was  not  ultimately  embraced 
in  this  suit,  can  properly  be  taken  into  consideration 
upon  the  question  of  whether  the  costs  ought  to  be 
allowed  or  not. 

To  illustrate  the  case,  I  remember,  shortly  after  I  had 
the  honor  of  being  made  a  Queen's  Counsel,  settling 
a  bill  in  consultation,  upon  which  there  was  a  question 
respecting  the  specific  performance  of  an  agreement  for 
a  partition.  It  was  obvious  that  there  was  a  very  con- 
siderable inequality  in  the  division,  and  I  suggested, 
upon  the  facts  laid  before  me,  that,  in  adc^tion,  it  should 
be  stated,  that  although  there  was  much  inequality  in 
the  division,  still  that  there  was  in  addition  a  difficult 
question  of  right,  which  was  compromised  between 
two  brothers,  which  constituted  a  family  arrangement, 
upon  which  the  agreement  might  be  supported.  That 
advice  was  adopted,  and  the  suit  was  extended  in  conse- 
quence. But  suppose  the  bill  had  been  originally  so 
framed,  and  that  I  had  been  of  opinion  that  the  par- 
tition 
(a)  3  Myl.  ^  Cr.  474. 

VOL.  XXXII — IV.  8  S 
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tition  could  not  be  supported  as  a  family  arrangemeDty 
aad  that  I  had  suggested  that  the  passages  relating  to 
that  portion  of  case  should  be  struck  out,  could  any  rea- 
sonable diflereoce  be  drawn,  upon  a  taxation,  between  the 
result  of  the  two  pieces  of  advice?  Upon  the  facts  of 
the  case,  Queen's  Counsel  in  one  instance  suggests  an 
addition  to  the  bill,  and  in  the  other  case,  he  suggests 
a  restriction  of  the  bill.  It  is  obvious  that  if  the  costs 
ought  to  be  allowed  in  the  one  case,  they  ought  to  be 
allowed  in  the  other ;  if  not,  you  would  have  the  most 
technical  points  argued  in  every  such  case,  as  to  whether 
the  bill  was  or  not  in  conformity  with  the  advice  given. 


Suppose  that,  after  the  consultation  with  Queen's 
Counsel,  his  advice  had  not  been  followed,  but  the 
parties  had  determined  not  to  restrict  this  suit,  would 
not  the  expense  of  obtaining  his  advice  be  properly 
allowed  as  costs  between  solicitor  and  client  ?  The  way 
in  which  it  strikes  me  is  this  :  Supposing  A.  B,  deter- 
mines to  institute  a  suit,  he  applies  to  Mr.  Rogers^ 
through  his  solicitor,  to  frame  a  bill  for  him.  Mr. 
Rogers  says,  I  think  this  is  a  matter  of  considerable 
difficulty  and  request  your  client  to  let  me  have  a  con- 
sultation with  Mr.  Bacon,  for  the  purpose  of  seeing 
whether  this  is  right  or  not.  The  client  assents  to  that, 
and  thereupon  the  suit  is  framed  accordingly.  I  do  not 
care  what  the^'esult  of  the  suit  is,  that  is  of  no  conse- 
quence, but  the  solicitor  is  entitled  to  have  his  costs  of 
the  suit,  as  between  solicitor  and  client  against  his  client 
The  expense  of  procuring  the  advice  of  Mr.  Bacon  is 
clearly  part  of  those  costs.  It  is  obvious  they  are  not 
charges  and  expenses  which  trustees  and  executors  are 
sometimes  entitled  to  in  the  proper  sense  of  the  term, 
as  distinguished  from  the  costs  of  the  suit.  If  they  are 
any  costs  at  all  which  the  client  is  bound  to  pay,  they* 
are  costs  of  the  suit  in  the  proper  and  technical  sense  of 

the 
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the  term^  and  costs  of  the  suit  are  distinguished  from 
'^  charges  and  expenses"  which  have  only  remotely  and 
collaterally  relation  to  the  proceedings  in  the  suit. 

It  is  always  to  be  borne  in  mind  that  this  is  not  a 
question  as  to  costs  between  party  and  party,  in  which 
case,  these  costs  would  not  be  allowed,  but  whether  the 
term  **  costs  of  the  suit  as  between  solicitor  and  client" 
does  not  mean  such  costs  of  the  suit  as  the  client  would 
have  to  pay  to  his  solicitor?  I  think  that  these  are 
costs  which  the  client  would  have  to  pay  to  his  solicitor, 
under  the  technical  term  costs  of  the  suit,  and  that  as 
such  they  come  within  the  order. 

It  is  no  doubt  a  matter  of  considerable  importance, 
because  in  my  experience  it  has  been  the  practice  of 
draftsmen,  in  cases  of  difficulty,  to  take  the  opinion  of 
the  leading  counsel  as  to  how  they  should  frame  the  suit. 
I  remember,  in  the  case  of  Trevor  v.  Trevor  (a),  having 
a  consultation  with  Mr.  Jacob  as  to  the  mode  in  which 
the  bill  should  be  framed,  and  in  consequence  of  his  ad* 
vice,  the  bill  was  framed  so  as  to  take  the  opinion  of 
the  Court  on  tlie  construction  of  a  will,  on  the  Master's 
report  instead  of  on  the  original  hearing.  I  apprehend 
that  the  expenses  oF  procuring  that  advice  were  properly 
costs  of  the  suit,  and  would  have  been  allowed  in  a 
taxation  as  between  solicitor  and  client. 

My  present  impression  is,  although  I  wish  to  con- 
sider the  matter  a  little  further,  that  these  are  costs 
which  ought  properly  to  be  allowed  under  an  order 
directing  payment  of  the  costs  of  the  suit  as  between 
solicitor  and  client. 


1863. 


(fl)  1  H.o/L,  Cat.  239. 
8S2 


The 
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^63^  !rA«  Master  of  the  Rollb. 

The  further  consideration  I  have  given  to  this  subject 
has  confirmed  me  in  the  view  I  took  of  it  on  the 
hearing  of  the  petition.  I  am  of  opinion  that  the  costs 
incurred  in  the  consultation  with  the  Queen's  CSounsel, 
and  incidental  to  his  settling  the  bill|  are  proper  to  be 
allowed  in  the  taxation  of  the  costs  of  the  suit  as  be- 
tween solicitor  and  client,  and  that  this  is  in  no  degree 
affected  by  the  circumstance,  that  the  bill,  as  originally 
prepared,  sought  additional  relief,  which,  on  the  advice 
of  the  Queen's  Counsel,  was  omitted,  and  formed  no 
part  of  the  suit  as  actually  constituted. 


PHILLIPSON  V.  KERRY. 

June  9,  20. 
If  a  ?olunUry   fTlHIS  suit  was  instituted  by  Charles  G.  W,  Phillipson^ 
carry  into  effect  ^^®  executor  and  the  legatee  of  Miss  Caurtailf 

the  intentions    against  the  executors  of  his   uncle   Charles  Burton 
it  cannot  be      PhilUpson^  to  set  aside  a  deed  of  gift  dated  the  7th  of 

reformed,  ex-  January,  1867,  from  Miss  Courtail  in  favor  of  Charles 

ccpt  with  the  ^  U,.». 

consent  of  the  Burton  JPhilhpsan. 
donor. 

Voluntary 
deed  set  aside       Mr.  Selwyn  and  Mr.  Kay  for  the  PlaintiflT. 

afler  the  deaths 

both  of  donor 

and  donee.  Mr.  Baggallay  and  Mr.  Bevir  for  Mr.  Kerry. 

Mr,  O.  Z.  Russell  for  the  other  executor. 

Mr.  Selwyn  in  reply. 

Toher  v.  Toker  (a),  was  cited. 

The 
(a)  31  Beav.  629. 
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The  Mastbr  of  the  Rolls.  1863. 

This  is  a  suit  to  set  aside  a  voluntary  deed  executed  Phillipson 

by  Elizabeth  Sophia  Courtail,  on  the  ground  that  the  Kerry. 

nature  and  effect  thereof  were  not  properly  explained  to  June  20. 
her  when  she  executed  it 

In  the  year  1851,  a  sum  of  4,275/.  4^.  9d.  £3  per  Cent. 
Consols,  being  the  residue  of  the  estate  of  Isabella 
Susanna  Frances  Albert,  was  transferred  into  the  name 
of  the  Accountant-General,  the  trusts  of  which  were  to 
pay  the  dividends  thereof  to  Elizabeth  Sophia  Courtail 
for  her  life,  and  after  her  death,  to  be  divided  amongst 
her  children,  and  in  default  of  children,  as  she  should 
by  deed  or  will  appoint,  and  in  default  of  appointment, 
to  her  next  of  kin. 

At  this  time  she  was  unmarried  and  about  forty  years 
old :  at  this  time  she  was  also  residing  with  Mrs.  Mary 
Burton  Phillipson^  and  she  continued  to  do  so  until  the 
death  of  that  lady,  after  which  she  resided  with  Charles 
Burton  Phillipson,  the  son  of  her  friend.  The  instru- 
ment complained  of  bears  date  the  7th  of  January,  1857, 
it  purports  to  be  and  is  a  deed  of  gift  of  all  the  sums  of 
stock  above  mentioned  to  Charles  Burton  Phillipson. 
The  mode  by  which  it  was  effected  was  this: — She 
executed  two  deeds-poll  of  that  date ;  by  the  first  she 
exercised  the  power  of  appointment  given  to  her  by  the 
will  of  Susanna  Frances  Albert  in  favor  of  herself.  The 
second  deed,  which  is  that  complained  of,  after  reciting 
that,  by  virtue  of  the  will  of  Mrs.  Albert  and  the  appoint- 
ment. Miss  Courtail  was  entitled  for  life  to  the  residuary 
estate  and  to  it  absolutely  in  case  she  should  die  without 
leaving  any  child,  and  that  the  residue  consisted  of  the 
4,275/.  4s.  9d.  Consols  in  Court,  proceeded  in  the 
following  terms : — 

''  Now  know  ye  and  these  presents  witness,  that  the 

said 
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1863.  Kerry  alone,  which,  as  I  have  already  stated,  I  see  no 
reason  to  doubt,  and  it  is  on  the  consideration  of  this 
evidence  that  the  validity  of  this  deed  must  rest 


Phillipson 


V. 

Kerry. 


It  happens  that  Mr.  Kerry  is  a  Defendant,  but  this 
is  merely  accidental.  Charles  Burton  Phillipson  made 
his  will  on  the  8th  of  Aprils  1859,  and  appointed  Mr. 
Kerry  one  of  his  executors,  and  it  is  in  this  character 
only  that  he  is  made  a  Defendant 

The  account  he  gives  of  the  transaction  is  contained 
in  paragraphs  16  to  23  of  his  answer  and  is  in  these 
words  :— "  On  the  22nd  day  of  December^  1856,  I  re- 
ceived from  Elizabeth  Sophia  Courtail  a  letter  dated 
the  previous  day,  which  was  as  follows  : — 

"  Dear  Sir, — Will  you  oblige  Mrs.  Phillipson  and  me 
with  a  visit  (professional)  to-morrow  at  two  or  three 
o^clock ;  but  if  you  are  engaged  we  must  wait  until 
Tuesday,  at  the  same  hour  mentioned  above.  We 
should  prefer  to-morrow  {Monday)  as  matters  of  busi- 
ness should  always  be  arranged  with  promptitude." 

"  1 7. 1  accordingly,  on  the  22nd  day  of  December,  1856, 
called  upon  Elizabeth  Sophia  Courtail  at  No.  8,  Euston 
Place,  Euston  Boad,  and  had  a  long  interview  with  her, 
at  which  Mary  Burton  Phillipson  and  the  wife  of 
Charles  Burton  Phillipson  were  also  present.  At  such 
interview,  Elizabeth  Sophia  Courtail  expressed  to  me, 
verbally,  her  desire  to  execute,  in  favour  of  Charles  Bur- 
ton Phillipson,  a  deed  of  gift  of  the  sum  of  4,275/.  4«.  9rf. 
£3  per  Cent.  Consolidated  Bank  Annuities." 

'M8.  I  thereupon  prepared  the  draft  for  the  necessary 
deed  of  gift  by  way  of  appointment,  for  the  purpose  of 
vesting  the  said  sum  of  stock  in  Charles  Burton 
Phillipson,  and  on  the  following  26th  day  of  December, 
1856,  attended  Elizabeth  Sophia  Courtail  therewith  at 

No.  8, 
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No.  8,  Euston  Place,  and  fully  explained  to  her  the  1863. 
nature  of  the  instrument  which  she  was  about  to  execute. 
I  pointed  out  to  her,  that  by  such  deed,  she  would  part 
with  her  property,  and  I  asked  her  to  let  me  insert  in  such 
deed  a  power  of  revocation,  but  she  refused  to  do  so 
and  stated,  that  .she  had  perfect  confidence  in  Charles 
Burton  Phillipson,  and  that  she  should  not  wish  to 
alter  the  disposition  of  the  sum  of  Bank  Annuities  in- 
tended to  be  thereby  made." 

'M9.  I  clearly  understood  the  object  of  the  said 
Elizabeth  Sophia  Courtail,  in  wishing  to  execute  such 
deed  of  gift  in  favour  of  Charles  Burton  Phillipson  to 
be,  that  he  should  have  the  said  sum  of  Bank  Annuities 
thereby  disposed  of,  without  having  to  pay  any  legacy 
or  succession  duty  thereon,  and  that  she  had  full  con- 
fidence in  Charles  Burton  Phillipson,  that  he  would 
allow  her  to  receive,  until  her  death,  the  dividends  of 
the  said  annuities,  notwithstanding  that  such  annuities 
had  been  disposed  of  in  his  favour." 

''20.  At  the  last-mentioned  interview,  Elizabeth  Sophia 
Courtail  fully  and  absolutely  approved  of  the  said 
draft  deed  of  appointment  in  favour  of  Charles  Burton 
Phillipson,  and  refused  to  allow  the  same  to  be  altered, 
as  suggested  by  me,  and  the  same  was  afterwards  en- 
grossed; but  it  was  never  executed  by  her,  for  the  reason 
that,  after  such  engrossment  had  been  made,  it  occurred 
to  me,  that  the  object  and  desire  of  Elizabeth  Sophia 
Courtail  would  be  better  and  more  properly  effected  by 
her  first  executing  a  deed  of  appointment  of  the  said 
Bank  Annuities  in  her  own  favour,  and  then  a  deed  of 
gift  of  the  same  Bank  Annuities  in  favour  of  Charles 
Burton  Phillipson.'* 

"21.  In  accordance  with  such  view  and  in  con- 
sequence thereof,  I,  on  the  27th  day  of  December,  1866, 
waited  on  Elizabeth  Sophia  Courtail,  at  No.  8,  Euston 

Place 
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Place  aforesaid,  and  explained  the  matter  to  her,  and 
she  thereupoDy  then  and  there,  verbally  instructed  me  to 
prepare  such  deeds  as  I  thought  would  be  necessary  and 
proper  to  carry  out  her  wish  to  vest  the  said  Bank  An- 
nuities absolutely  in  the  said  Charles  Burton  PhiUipeon 
as  aforesaid." 

''22.  I  accordingly  prepared  the  drafls  of  such  two 
deeds,  namely,  a  deed  of  appointment  of  the  said  Bank 
Annuities  to  herself,  Elizabeth  Sophia  Courtail,  and  a 
deed  of  gift  of  the  same  to  Charles  Burton  Phillipson, 
which  were  afterwards  engrossed ;  and  on  the  6th  day 
of  January,  1857,  I  waited  upon  Elizabeth  Sophia 
Courtail,  at  No.  8,  Euston  Place,  aforesaid,  with  such 
engrossments,  and  she  then  and  there  executed  the 
same  in  my  presence,  the  deed  of  gift  in  favour  of 
Charles  Burton  Phillipson  being  executed  after  the 
execution  of  the  deed  of  appointment  in  her  own 
fiivour." 

''  23.  Before  the  execution  of  the  said  deed  of  gift, 
I,  at  the  interview  lastly  hereinbefore  mentioned,  asked 
Elizabeth  Sophia  Courtail  if  she  knew  what  she  was 
about  in  executing  that  deed.  She  replied  'Yes/  I 
thereupon  asked  her  if  she  knew  that  she  was  parting 
with  all  power  over  the  property  comprised  in  it.  She 
said  '  Yes.*  I  then  questioned  her  as  to  whether  the 
deed  was  her  own  voluntary  act,  and  she  answered 
'  Quite  so.'  At  the  time  of  putting  these  questions  to 
her,  I  wrote  them  and  her  replies  thereto,  in  pencil,  on 
the  fly-leaf  of  the  draft  of  the  said  deed  of  gift,  where 
the  same  still  are,  and  to  which  I  refer." 

Some  important  considerations  arise  on  this  state- 
ment. I  pass  by  the  consideration  whether,  by  the 
instrument  first  proposed,  the  life  interest  of  Miss 
Courtail  would  have  been  disposed  of,  but  the  end  of 

the 
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the  18th  and  19th  paragraphs  contain  a  very  material  1863. 
atatement,  ahewing  that  she  considered  that  ahe  should 
be  able^  during  the  rest  of  her  life,  to  enjoy  the  divi«> 
dends  on  the  stock,  but  that  her  doing  so  would  depend 
on  the  honor  and  integrity  of  Charles  Burton  Phillip^ 
Mon.  If  sOy  it  was  a  part  of  the  arrangement  that  he  was 
to  allow  her  to  have  the  dividends  on  the  stock  during 
her  life,  and  this  circumstance  is  confirmed  by  the  fact, 
that  she  did  so  receive  them,  and  also  by  the  evidence 
of  his  widow,  but  this  part  of  the  arrangement  is  not 
only  not  expressed  in  the  deed,  but,  in  various  events 
which  might  have  occurred,  it  would  have  been  impos- 
sible to  secure  the  receipt  of  them  to  her.  If  Charles 
Burton  Phillipson  had  become  bankrupt,  the  whole  of 
the  stock  would,  if  the  deed  were  valid,  have  passed  to 
his  assignees.  If  Charles  Burton  Phillipson  died  before 
her  in  insolvent  circumstances,  the  stock  would  have 
been  assets  of  his  for  the  payment  of  his  creditors,  and 
even  if  neither  of  the  events  occurred,  but  Charles 
Burton  Phillipson  had  died  intestate,  the  whole  would 
have  passed  away  from  her;  nay,  even  if  he  made  a 
will,  unless  he  provided  for  her  right  to  receive  the  divi- 
dends on  the  stock,  she  could  take  nothing,  unless  by 
the  permission  of  those  who  took  the  fund,  and  if  they 
were  infants,  such  permission  could  not  be  given.  I  do 
not  find,  on  Mr.  Kerry  s  evidence,  that  any  part  of  this 
most  material  result  of  tlie  deed  was  pointed  out  or 
explained  to  her.  On  the  contrary,  she  seems  to  have 
been  content  to  allow  her  receipt  of  the  dividends  to 
rest  on  Mr.  Phillipson s  honor;  but  it  was  the  duty  of 
Mr.  Kerry  to  explain  to  her,  that  circumstances  might 
arise  which  would  preclude  Mr.  Phillipson  from  so 
acting,  however  strongly  he  might  be  inclined  to  do  so. 

The  events  which  have  actually  occurred  point  out, 
strongly,  how  important  it  was  that  this  explanation 

should 
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1663.  should  have  been  given  to  her.  Charles  Burton 
Phillipson  made  bis  will  on  the  8tb  April,  1859, 
upwards  of  two  years  after  this  deed  of  gift.     In  it,  be 

Kbrrt.  made  no  mention  of  this  stock,  but  simply  disposes  of 
all  his  property  in  favour  of  his  wife  and  children,  and 
he  died  on  the  26th  July,  1861,  leaving  Miss  CourtaU 
surviving  him.  If  this  deed  was  good,  she  was  then  at 
the  mercy  of  Mrs.  Phillipson,  and  could  only  receive 
the  dividends  on  the  stock  at  her  will  and  pleasure. 
In  November,  1862,  Miss  Courtail  died,  not  at  an 
advanced  age,  being  then  only  fifty-one  years  of  age. 
Assume,  for  the  purpose  of  testing  this  matter,  that 
Mrs.  Phillipson  bad  died  in  that  month,  leaving  Miss 
Courtail  ber  survivor;  Miss  Courtail  would,  in  that 
event,  have  been  left  destitute.  The  infant  children  of 
Charles  Burton  Phillipson  could  have  had  no  power  to 
permit  Miss  Courtail  to  receive  the  dividends,  nor 
could  their  guardian  have  permitted  ber  to  do  so. 
These  dividends  were  the  dole  source  of  income  she 
possessed,  and  she  would,  therefore,  in  that  event,  have 
become  literally  penniless,  and  could  only  have  been 
maintained  by  private  generosity  or  parochial  relief. 

Was  this  explained  to  her?  I  think  it  clear  that  it 
was  not.  Was  this  result  contemplated  by  ber  ?  I  am 
equally  clear  that  it  was  not.  If  there  was  an  honor- 
able understanding  between  her  and  Mr.  Charles 
Burton  Phillipson,  that  she  was  to  receive  the  divi- 
dends during  her  life,  it  was  his  duty  to  fulfil  the  under- 
standing on  his  part,  as  far  as  it  was  in  his  power  to  do 
so.  But  he  has  not  done  so,  for  his  will  is  silent  on 
the  subject.  Could  he,  or  can  those  who  represent 
bim,  insist  on  the  validity  of  the  deed,  without  per- 
forming the  honorable  engagement,  which,  though  not 
expressed,  formed  a  part  of  the  agreement.  1  am  of 
opinion  that  he  could  not,  and  that  they  cannot. 

It 
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It  id  not  sufficient  to  say,  that  he  was  younger  than 
Miss  Courtailf  and  that  all  parties  anticipated  that  he 
would  survive  her.  In  a  matter  so  uncertain  as  human 
life,  this  contingency  ought  to  have  been  provided  for. 

It  is  said,  that  the  deeds  were  put  in  this  form  in 
order  to  avoid  the  payment  of  succession  duty,  but 
there  is  no  excuse,  or  indeed  any  explanation,  for  the 
omission  of  so  material  a  provision,  the  want  of  which 
might  have  reduced  this  lady  to  beggary.  It  would 
have  been  easy  to  provide  against  the  contingency. 
Mr.  Phillipson  might  have  covenanted  to  pay  this 
lady  an  annuity  for  her  life,  equal  in  amount  to  the 
dividends  which  she  received.  Various  modes  might 
have  been  adopted  by  which  the  income,  or  an  equi- 
valent for  the  income,  might  have  been  preserved  for 
her,  without  incurring  the  liability  to  pay  either  legacy 
or  succession  duty  on  her  death;  but  none  of  these 
were  done;  and  yet  it  is  obvious,  that  this  was  in- 
tended. Not  only  does  Mr.  Kerry  say  so  in  the  para- 
graph 19  of  his  answer,  which  I  have  read,  but  the 
fact  is  confirmed  by  the  receipt  of  the  dividends  by  this 
lady  during  Mr.  Phillipson' s  life,  and  it  is  still  more 
strongly  confirmed  by  the  fact,  that  on  his  death,  Mr. 
Kerry  treated  his  interest  in  this  stock  as  merely  rever- 
sionary, and  proved  it  accordingly,  estimating  the  value 
of  his  estate  on  that  principle. 

If  this  had  been  a  transaction  where  stock  had  been 
sold  for  a  valuable  consideration,  then,  possibly,  the  in- 
strument might  have  been  reformed,  and  so  modified 
and  rectified,  on  proof  of  the  intentions  of  the  parties, 
as  to  have  carried  these  intentions  into  effect ;  but  in 
a  voluntary  gift,  this  is  impossible.  The  instrument  is 
either  good  or  bad  ;  it  cannot  be  modified  to  suit  former 

intentions, 
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1863.       iiitentionSy  unless  the  donor  consent  to  naake  a  new  and 
distinct  instrument. 

Throughout  the  evidence,  I  am  unable  to  see  any 
intention,  on  the  part  of  this 'lady,  to  leave  herself 
wholly  destitute,  notwithstanding  the  favourable  dis- 
position towards  her  of  the  donee  of  her  stock.  I  see 
no  evidence  of  any  belief,  on  the  part  of  the  donee,  that 
she  was  to  be  so  left ;  on  the  contrary,  I  see  an  inten- 
tion, on  both  sides,  that  something  should  have  been  done 
which  was  not  done,  and  which  cannot  now  be  done. 

I  am  of  opinion,  therefore,  that  this  deed  cannot 
stand,  and  that  the  Defendants  have  not  performed  the 
burthen  which  falls  on  them,  and  which  is  essential  for 
the  support  of  such  an  instrument 

I  must,  therefore,  make  a  decree,  that  the  deed 
be  delivered  up  to  be  cancelled ;  but  it  is  not,  in  my 
opinion,  a  case  for  costs.  With  the  exception  that  Mr. 
PhiUipson*8  will  does  not  provide  for  any  receipt  of  the 
dividends  by  Miss  Couriail,  which  admits  of  more  than 
one  explanation,  and  which  is  erroneous  only  on  the 
supposition  that  he  considered  that  this  act  was  un- 
necessary to  enable  Miss  Courtail  to  receive  the  divi- 
dends, 1  see  no  misconduct  on  his  part.  It  is  not  he 
who  insists  now  on  the  validity  of  the  deed  of  7th 
January f  1857;  and  the  Defendants,  in  the  circum- 
stances of  this  case,  having  regard  to  the  interests  of 
the  infants,  which  they  were  bound  to  support,  could 
not  help  resisting  this  suit  to  the  utmost  of  their  ability. 
The  Defendants,  no  doubt,  will  get  their  costs  out  of 
Mr.  PkilUpsofCs  estate,  but  that  will  be  in  another 
proceeding,  and  not  in  this  suit. 

The  decree  will  be  as  I  state  it,  but  without  costs. 


NoTB. — Upon  appeal  to  the   Lords  Justices,   the  decision 
afBrmed. 
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WARDEN  V.  PEDDINGTON. 

June  20. 
rpHlS  bill  was  filed  \n  January,  1862,  and  tlie  De-  Practice  ai  to 

"^     fendant  made  the  usual  affidavit  of  documents,  Defend'^ir to 

which  was  not  complained  of.     He  afterwards  filed  his  "JJ^*  a  further 

aflSdavit  as  to 
answer.  documents. 

Where,  after 
a  Defendant 
The  bill  was  amended  in  May,  1862,  and  contained  a  has  made  a 

charge  that  the  Defendants  had  in  their  possession  ^vit^^^o 

documents  relating  **  to  the  matters  aforesaid,"  &c.  documents,  the 

^  '  Plaintiff 

amends  his 

An  application  was  now  made  for  the  production  of  ^ill,  intro- 
'  "^  ducmg  new 

documents  already  admitted,  and  that  the  Defendant  matters,  he  is 

might  make  a  further  affidavit  of  documents.  S^the^DT'' 

fendant  a  fur- 
Mr.  Stlwyn  and  Mr.  F.  W.  Everitty  for  the  Plaintifis,  of^dwjuments 
cited  15^16  Vict.  c.  86,  «•  18 ;  Richards  v.  Waikins  (a) ;  "  to  the 
WUktt  V.  T/iiselton  (A) ;  Noel  v.  No€l(c).  amendments. 

[The  Master  of  the  Rolls.  If  the  Defendant's 
affidavit  is  perfect  in  form,  1  cannot  order  him  to  make 
a  further  affidavit.] 

The  affidavit  was  sufficient  having  regard  to  the  state^ 
roents  in  the  original  bill,  but  it  does  not  extend  to  the 
matters  contained  in  the  amendments. 


Mr.  JBromehead,  for  the  Defendant.  The  authorities 
cited  do  not  apply,  for,  in  those  cases,  the  first  affidavit 
itself  disclosed  the  fact,  that  the  Defendant  had  other 
documents  in  his  possession  besides  those  admitted. 


Here 


(a)  6  Jur.  (N.  S.)  168.  (c)  32  L.  J.  {Ckanc.)  676. 

(b)  1  N.  R.  42. 
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1863.        Here  the  Defendant  has  made  a  perfect  aflSdavit;  he 
can  do  no  more. 


Warden 
Peddimoton. 


The  Master  of  the  Rolls. 

The  question  is  whether,  as  to  the  new  matter,  the 
Defendant  ought  not  make  a  further  affidavit,  or  that 
the  Plaintiffs  should  have  liberty  to  file  interrogatories 
on  the  subject. 

I  think  that,  in  respect  to  the  new  matter,  he  ought 
to  make  a  further  affidavit.  When  the  affidavit  is  in 
form  sufficient,  I  do  not  think  that  it  can  be  touched ;  it 
is  a  matter  between  the  Defendant  and  his  conscience. 
Here  the  Plaintiffs  have  amended  their  bill,  and  state 
that  the  Defendants  have  documents  in  their  possession 
relating  to  their  amendments ;  they  might  require  an 
answer,  but  that  would  only  increase  the  expense.  I 
think  the  Defendant  must,  in  that  state  of  the  case, 
make  a  further  affidavit  as  to  documents. 

Lord  Justice  Turner,  in  the  case  cited,  said  he  saw 
nothing  in  the  statute  which  tied  the  Court  down  to  a 
single  affidavit  as  to  documents.  If  it  appears  from  the 
Defendant's  affidavit  that  there  are  additional  docu* 
ments  in  his  possession,  I  think  the  Plaintiff  may  have 
a  further  affidavit,  even  assuming  the  first  affidavit 
to  be  in  form  sufficient  as  to  the  matters  stated  in 
amended  bill. 


Note. — Order  the  Defendant  to  make  an  affidavit  "  whether  he  has 
or  has  had  in  hia  poiseaaion  or  power  any,  and  if  any  what,  docu- 
ments relating  to  the  further  matters  mentioned  in  the  written  amend- 
ments and  accounting  for  the  same.'* — Rrg.  Lib.  1863,  B.,foL  1487. 
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HOGG  V.  COOK. 

June  20. 

rpHE  testator^  Archibald  Hogg,  by  his  will  dated  in  Bequest  to  the 

•*"      1860,  after  gifts  to  his  son  William  Hogg  and  gindchfldren 

his  granddaughter  Christiana  Hogg,  and  a  legacy  of  ""^  nephews 

60/.  "  to  his  kinsman,  the  Rev.  Alexander  Rutherford"  The  testator 

bequeathed  the  residue  of  his  estate  and  effects  "equally  o^^i^J^^''^^^^^ 

amongst  such  of  his  grandchildren,  and  his  nephews  therefore  no 

and  nieces,  living  at  his  decease,  as  being  sons  should  nfecesT'^"^ 

attain  the  age  of  twenty-one  years,  or  being  daughters  that  the 

should  attain  that  age  or  be  previously  married;  and  if  ni^esof  his 

there  should  be  only  one  such  child,  the  whole  to  be  in  ^>fe  were  en- 

•^  titled, 

trust  for  that  only  child." 


The  testator  died  a  widower  in  1861.  He  left  one 
son,  the  Plaintiff  TFm.  Hogg,  and  one  grandchild,  the 
Plaintiff  Christiana  Hogg,  but  he  had  no  brothers  or 
sisters,  and,  therefore,  no  nephews  or  nieces* 

He  left  a  number  of  nephews  and  nieces  of  his 
deceased  wife,  including  the  Rev.  A.  C.  Rutherford, 
the  legatee,  who  was  her  nephew. 

Mr.  BaggaUay  and  Mr.  Crachnall  for  the  Plaintiffs. 

Mr.  Wm.  Morris,  for  the  illegitimate  nephews  and 
nieces  of  the  testator's  wife. 

Mr.  Southgate,  for  the  nephews  and  nieces  of  the 
wife,  was  not  heard. 

Mr. 
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1863.  Mr.  Jessel  and  Mr.  C  Roupell  for  some  of  the  same 

^•^^^^      class. 

HOOQ 
9. 

Cook.  j^^^  Taylor  for  the  executor. 


The  Master  of  the  Rolls. 

I  must  give  some  meaning  to  the  words  ''  nephews 
and  nieces,"  In  common  parlapce,  no  distinction  it 
made  between  nephews  9Dd  nieces  of  th^  husbapd  and 
those  of  the  wife. 

I  am  of  opinion,  that,  in  this  case,  all  the  nciphewg 
and  nieces  of  the  wife  are  included,  but  that  if  there  are 
any  who  are  legitimate,  the  bequest  c^pnot  include 
those  who  are  not. 


Mr.  Je$sel  asked  that  the  costs  of  proving  the 
pedigree  might  be  allowed. 

The  Master  of  the  Rolls. 

If  they  were  required  to  prove  their  title  inptead  of 
its  being  admitted,  they  must  have  their  costs  of  proving 
their  pedigree. 


Nqtb.— Htusfy  y.  B^-ktl^,  2  Edfu,  194 ;  Smith  y.  Lidiard^  3  Kiy 
4-  J.  252. 
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PINNEY  V.  SIR  WILLIAM  MARRIOIT.  /««« 19, 20, 

22. 
rflHE  testator  Sir  John  James  Smith,  Baronet,  by  his  Devise  of  all 

•*■      will  devised  and  bequeathed  as  follows: — "And  t^« freehold 

^  and  real  and 

I  devise  and  bequeath  all  the  freehold,  copyhold,  or  leasehold 

customary  and  real  and  leasehold  estates,  and  shares  of  ^'untfel^of  ^ 

freehold,  copyhold  or  customary  and  real  and  leasehold  Lincoln  and 

estates,  in  the  counties  of  Lincoln  and  Cambridge  (except  (except  rach 

such  as  I  have  hereinbefore  disposed  of),  and  all  the  ?*tfi^*^®,^®''®" 

leasehold  lands,  tithes  and  estates,  and  shares  of  lease-  po8edof)"and 

hold  lands,  tithes  and  estates,  at  and  near  Sydling,  in  fJJ]?®  ^^T 

the  said  county  of  Dorset,  and  elsewhere,  which  I  can  at  5.,  in  the 

dispose  of  by  this  my  will,  with  the  appurtenances^  unto  x)^""/^and 

and   to   the  use  of  the  said  Edward  Berkeley  Lord  elaewhere, 

Portman,  William  Pinney,  Edmund  Henry  Dickenson  dispose  of  by 

and  Felix  Vaughan  Smith,  their  heirs,  executors,  ad-  ^il*^??, ''^^h" 
...  HeW,  that  It 

ministrators  and  assigns,  according  to  the  nature  and  passed  free- 
quality  thereof  respectively,"  upon  the  trusts  herein-  ^Jor/b/A  and 
before  mentioned.  elsewhere 


The  only  lands  or  interest  in  lands  of  which  the  tes- 
tator could,  at  the  time  of  his  death,  dispose  by  will  were 
lands  situate  in  the  counties  of  IJincoln,  Cambridge, 
Norfolk  and  Dorset. 

The  question  was,  whether  the  lands  in  the  county 
of  Norfolk,  which  were  partly  of  freehold  and  partly  of 
copyhold  tenure,  passed  under  the  words  "  and  else- 
where," 

The  Plaintiffs  submitted,  that  under  the  devise  herein- 
before set  forth  the  whole  of  the  testator's  lands  in  the 
county  of  Norfolk  passed  to  the  Plaintiffs  upon  the 
trusts  of  the  will. 

T  T  2  The 


wherever 
situate. 


PlMNEY 

V. 
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The  Defendant  Sir  William  Marriot  Smith  Marriott^ 
the  heir  at  law  to  the  said  testator,  maintained  that  the 
testator  died  intestate  as  to  all  the  lands  in  the  county 
Sir  William   of  Norfolk,  and,  as  such  heir  at  law,  he  claimed  such  of 

AlARRIOTT.  <J         '  * 

the  testator's  lands  in  the  county  of  Norfolk  as  might 
be  adjudged  to  be  of  a  freehold  tenure. 

The  Defendants,  the  customary  heirs  under  the  tenure 
of  gavelkind  to  such  of  the  testator's  copyhold  lands  as 
were  situated  in  the  county  of  Norfolk^  maintained  that 
the  testator  died  intestate  as  to  all  his  lands  in  that 
county,  and  they,  as  customary  heirs,  claimed  such  of 
the  testator's  lands  in  the  county  of  Norfolk  as  were  of 
a  copyhold  tenure. 

The  case  was  argued  by  Mr.  Hohhouse,  Mr.  Selwyuj 
Mr.  C.  Hall,  the  Solicitor-General  (Mr.  R.  Palmer) 
and  Mr.  Parke. 


June  22.  The  Master  of  the  Rolls. 

Upon  the  fullest  consideration  I  could  give  to  this 
case,  I  have  come  to  the  conclusion  that  the  Plaintiffs' 
view  is  correct  It  is  a  question  of  the  slightest  pos- 
sible dimensions,  viz.,  what  is  the  grammatical  effect 
of  the  word  ''  elsewhere"  in  a  sentence  of  a  dozen  lines. 

Upon  the  general  scope  of  the  sentence  itself,  I  think 
^'elsewhere"  must  belong  to  the  end  of  it  Supposing 
I  read  the  sentence  thus,  leaving  out  all  the  intermediate 
words : — I  devise  and  bequeath  all  the  freehold,  copy- 
hold and  leasehold  property  in  the  counties  of  Lincoln 
and  Cambridge,  and  all  the  leaseholds  in  the  county  of 
Dorset  and  elsewhere  which  I  can  dispose  of  by  this 

my 
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my  willy  with  the  appurtenances,  to  A,  BJ*  I  think  1863. 
''elsewhere"  must,  in  that  case,  extend  to  the  whole 
sentence.  I  think  it  a  just  observation  to  make,  that 
there  is  nothing  specified  about  its  being  his  own  pro-  Sir  Williak 
perty  until  he  comes  to  the  end  of  the  sentence,  where 
he  says,  "  which  I  can  dispose  of."  It  is  all  the  free- 
holds in  Lincolnshire  and  Cambridgeshire,  and  all  the 
leaseholds  in  Dorsetshire  and  elsewhere  ''  which  I  can 
dispose  of  by  this  my  will."  I  think  the  word  "  else- 
where" must  apply  to  the  whole.  If  I  read  it  in  this 
way,  it  would  be  impossible,  I  think,  to  say,  that  the 
word  ''elsewhere*'  must  necessarily  be  confined  to  the 
county  of  Dorset  It  would  run  thus :— all  the  free- 
holds in  the  counties  of  Lincoln  and  Cambridge  and 
elsewhere,  and  all  the  leaseholds  in  the  county  of  Dorset 
and  elsewhere  which  I  can  dispose  of  by  my  will.  I 
think  the  additional  words  can  make  no  difference, 
though  a  good  many  observations  may  certainly  arise 
upon  the  intermediate  words,  where  he  says,  "except 
such  as  I  have  hereinbefore  disposed  of."  And  there  is, 
in  fact,  a  previous  disposition  of  property  in  the  county 
of  Lincoln,  but  none  in  the  county  of  Cambridge,  and 
none  in  the  county  of  Dorset.  It  is  also  to  be  observed, 
that  he  repeats  over  again  the  word  "leasehold," and  he 
introduces  the  word  "tithes."  Though  he  does  that, 
it  appears  to  me,  that  the  more  natural  and  grammatical 
construction  of  it  is,  to  read  the  word  "elsewhere"  as 
belonging  to  the  property  he  has  power  to  dispose  of, 
the  tenure  of  which  he  has  enumerated  in  the  whole 
preceding  sentence.  On  looking  at  the  whole  scope  of 
the  will,  I  think  it  is  apparent  that  there  is  an  intention 
to  dispose  of  the  whole  of  his  property,  and  con- 
sidering the  grammatical  construction  of  this  sentence, 
I  am  of  opinion  that  it  carries  the  whole  of  his  property 
wherever  it  was  situate,  and  I  will  make  a  declaration 
to  that  effect. 
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June  23|  29. 


BIBBY  V.  THOMPSON.    (No.  1.) 


titled. 


Bequest  to  a     rpHE  testator  died  in   1848,  and  his  will  was  as 
widow  "  to  be      I        -  „ 
applied  by  her  follows:  — 

ment  of  my         "  ^  appoint  my  wife  Margaret  Bihby  the  sole  execu- 

lawful  debts,      tllX  of  mv  Said  Will, 
and  the  residue 

u^a!e  and*bSe-       "  '  S*^®  ^"^  bequeath  to  my  said  wife  the  whole  of 

fit  and  that  of  my  real  and  personal  estate,  to  he  applied  by  her  for  the 

daughter.         payment  of  my  lawful  debts,  funeral  and  testamentary 

Held,  that  this  expenses,  and  the  residue  for  her  own  use  and  benefit 

was  not  a  dis-        ^  ' 

cretionary        and  that  of  our  infant  daughter  Mary  BibhyJ* 

trust,  but  that 

they  were 

equally  en-  Mary  Bibhy  was  still  an  infant,  and  the  question  was, 

what  interest  she  took  in  the  residue,  which  consisted 

wholly  of  personal  estate. 

Mr.  Baggallay  and  Mr.  Humphrey  for  the  Plaintiff 
Mary  Bibby. 

Mr.  Selwyn  and  Mr.  Cracknall,  for  the  executrix 
and  her  second  husband,  argued  that  there  was  a  dis- 
cretionary trust  as  in  Crockett  v.  Crockett  (a),  and  that 
the  income  at  least  was  "  to  be  applied,"  as  the  widow 
thought  fit,  for  the  benefit  of  herself  and  her  daughter, 
and  that  therefore  the  widow  was  entitled  to  receive  the 
whole  income. 

The  cases  of  De  Wxtte  v.  Dc  WHte{)>)\  Bustard  v. 
Baunders  (c) ;  Mason  v.  Clarke  (d\  were  cited. 

The 

(a)  2  Phill.  553.  (c)  7  Beav.  92. 

(6)  11  Sim,  41.  {d)  17  Beav.  126. 
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The  Master  of  the  Rolls^  at  first,  thought  that  the 
case  cadie  within  the  principle  of  Crochett  v.  Crockett^ 
but  he  reserved  judgment. 


The  Master  of  the  Rolls. 

I  think  my  first  view  of  this  case  was  incorrect,  and 
that  the  residue  is  divisible  between  the  mother  and  her 
child.  In  Crochett  v.  Crochett  the  words  "  be  at  the 
disposal"  of  my  tvife  were  used.  Here  the  residue  is 
given  to  the  executrix  for  ''  her  own  use  and  benefit  and 
that  of  our  infant  daughter."  That  is  like  a  gift  to  a 
trustee  for  the  use  and  benefit  of  the  mother  and  child. 

I  think  that  the  mother  and  the  child  are  equally 
interested  in  the  residue. 
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(No.  1.) 


BIBBY  V.  THOMPSON.    (No.  2.) 

June  23. 

rpHE  testator  died  in  1848.     Under  his  will  his  residue  Alargebalance 
-*■     was  held  to  belong  to  his  widow  and  the  Plaintiff,  J^^tSegd 

his  infant  child.     His  widow,  who  was  sole  executrix,  personal  repre- 
.    J  ...      -„,  ^     .«^/v  sentatives,  but 

lUamed  Mr.  Thompson  m  1850.  it  appeared 

that  the 

In  1862,  the  usual  order  wAs  made  for  the  admini-  S™rrecSed, 
stration  of  the  personal  estate  of  the  testator,  and  a  ynder  orders 
balance  of  1,51 7Z.  Ts,  2d,  was  found  due  from  Mr.  and  by  their  soli- 
Mrs.  Thompson.  «*°!:>  'l^^ , 
^                                                                                  retained  it  to 

satisfy  large 
It  appeared,  however,  that  in  another  suit  of  Eccles  claims  he  had 

afi^ainst  his 

▼.  Cheyne  orders  had  been  made,  in  1856  and  1859,  for  cDeuts.    The 

payment  ta  Thompson  and  wife,  as  the  personal  re-  *^*"*®  f°™th  ^ 

presentatives  consideration, 
and  on  a  peti- 
titti  of  the  Fkiintifi)  the  solicitor  was  ordered  to  pay  the  amount  into  Court. 
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representatives  of  the  testator^  of  sums  amounting  to 
1^832/.  5s.  Id.  The  whole  of  these  sums  had  been  re- 
ceived and  retained  by  Mr.  8.  B.  their  solicitor,  who 
claimed  a  lien  on  that  sum  for  a  large  amount  for  costs 
and  moneys  expended  for  the  maintenance  of  the  Plain- 
tiff and  her  mother.  These  had  been  disallowed  by 
the  Chief  Clerk  in  the  Defendant's  discharge,  as  not 
coming  within  the  decree. 

The  cause  came  on  upon  the  Chief  Clerk's  certificate 
and  on  a  petition  of  the  Plaintiff,  which  prayed  that 
Mr.  S.  B.  might  pay  the  1,832/.  into  Court 

Mr.  Baggdllay  and  Mr.  Humphrey  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Crachnall,  for  the  Defendants. 

Mr.  Cole,  for  the  solicitor.  Unless  there  be  some 
fraud,  a  solicitor  cannot  be  brought  before  the  Court 
by  petition ;  any  claim  against  him,  in  respect  of  his 
receipt  of  trust  money,  must  be  made  by  bill  and  not 
by  petition.  He  has  made  advances  to  and  incurred 
expenses  for  his  client,  and  he  has  a  lien  on  her  interest 
in  the  fund.  Besides  he  is  accountable  to  the  client 
only  and  not  to  the  Plaintiff  for  his  receipts.  There  is 
no  jurisdiction  upon  petition  to  order  him  to  make  any 
payment,  but  it  is  premature  to  do  so  until  the  balance 
(if  any)  due  from  him  has  been  ascertained. 

The  Master  of  the  Rolls. 

I  think  this  is  a  clear  case.  Here  is  an  administration 
suit,  instituted  on  behalf  of  an  infant  who  is  interested 
in  the  trust  fund,  against  the  trustee  of  the  fund,  to 
have  it  secured  in  Court  and  administered  for  her  benefit. 
It  appears  that  the  solicitor  of  the  Defendants  has  re- 
ceived 
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ceived  the  trust  fund,  under  a  power  of  attorney  given  1863. 
by  the  Defendants,  and  that  it  has  remained  in  his 
hands  from  that  time  to  the  present.  This  is  clear,  that 
the  trust  fund  must  be  ordered  to  be  paid  into  Court, 
in  order  that  the  persons'  rights  to  it  may  be  ascertained. 
It  may  be  that  the  solicitor  is  entitled  to  a  lien  on  it,  in 
respect  of  every  thing  to  which  the  trustee  is  entitled,  and 
I  am  prepared  to  say  that  the  fund  shall  not  be  paid  out 
without  notice  to  him. 

Here  is  a  gentleman  who  knew  perfectly  well  that 
this  was  a  trust  fund  which  partly  belonged  to  the 
PlaintifT,  and  that  a  suit  had  been  instituted  respecting 
it.  It  appears  that  1,517/.  is  due  from  the  Defendants, 
which  ought  to  be  paid  into  Court,  and  if  it  was  in  their 
hands  the  Court  would  direct  it  to  be  paid  in.  But 
the  solicitor  in  this  cause  has  this  fund  in  bis  hands ; 
I  think  that  he  cannot  retain  it  against  the  persons 
entitled,  and  that  this  Court  has  full  jurisdiction,  in 
matters  relating  to  officers  of  the  Court,  to  direct  that 
to  be  done  which  is  asked  by  the  petition. 

Note.— &e  Mawhood  v.  Milbanke,  15  Beov.  36. 
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WILLIAMS  V.  ALLEN.    (No.  2.) 
June  27.  ^  ^ 

A  trustee  has    mJBJECT  to  their  life  estates  and  to  trusts  for  their 
cha"^(m  children,  which  failed,  the  ultimate  limitation  of 

priority  of  the  the  funds  in  the  marriage  settlement  of  Mr.  and  Mrs. 
general  ere-  ^ 

ditor8)tobe     Norman^  dated  in  1831,  was  to  her  next  of  km.     She 

TfTe^Hfe^'    died  in  1868,  and  her  husband  died  in  1860,  and  there- 

tate  of  a  de-     upon  this  limitation  took  effect. 

ceased  tenant 

for  life,  the 

amountoftrust      The  Suit  was  instituted  in  April^  1860,  by  the  next 

fully  received    ^^  ^1^  of  Mrs.  iforman^  seeking  to  make  Mr.  AUen, 

by  him  and  for  the  trustee  of  her  settlement,  liable  for  1,368/.  New  £3 

the  costs  of  '  ' 

suit  per  Cents,  and  other  trust  funds  which  were  not  forth- 

ne^r  pwd  ^t  Coming.    The  trustee  said,  that  the  produce  of  the  £3 

of  Court  to  an  per  Ceiits.  had  been  received  by  Mr.  and  Mrs.  Norman^ 

ad  litem,  ^^^  tenants  for  life,  and  they  being  dead,  be  required 

their  legal  personal  representatives  to  be  made  parties. 

The  Master  of  the  Rolls,  at  the  hearing,  held  (a)  that 

they  were  necessary  parties,  and  thereupon  the  Plaintiff 

procured  administration  ad  litem  only  to  be  granted, 

and  made  such  administrators  Defendants  to  the  bill. 

The   Master  of  the  Rolls,  on  the   10th  of  February^ 

1862,    held    this  to   be  insufficient;    but   the   Lords 

Justices,  on  the  30th  o{  April,  1862,  were  of  a  different 

opinion. 

By  the  decree,  made  on  the  6th  oi  June,  1862,  it  was 

declared,  that  Mr.  Allen  was  liable  to  make  good  the 

1,368/.  £3  per  Cents,  and  the  dividends  since  the  death 

of  Mr.  Norman  in  1860,  and  he  was  ordered  to  pay  so 

much  of  the  costs  as  had  been  rendered  necessary  in 

recovering 
(a)  29  Beav,  292. 
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recovering  this  sum.    An  inquiry  wss  howererj  at  his        1863. 

instance,  directed,  as  to  whom  and  in  what  manner  b^  "^-^^"^^ 
had  disposed  of  the  moneys  arising  from  that  fund.  9, 


The  Chief  Clerk  found,  that  the  fund  had  been  sold 
out  in  1833  and  1834,  and  that  the  produce  had  been 
paid  to  Mrs.  Norman,  under  the  circumstances  stated 
in  the  answer  of  Mr.  Allen.  In  taking  the  accounts,  it 
appeared,  that  the  arrears  of  the  income  of  the  trust 
funds  which  had  arisen  in  the  lifetime  of  Mr.  and  Mrs. 
Norman  was  far  more  than  sufficient  to  replace  the 
amount  for  which  Mr.  Allen  was  liable,  for  the  income 
had  not,  for  a  long  period,  been  received. 

The  question  now  discussed  was,  whether  the  arrears 
of  income  was  to  be  applied  in  re[dacing  the  trust  fond, 
in  priority  of  the  general  creditors  of  the  tenants  for  life, 
it  being  suggested  that  all  the  debts  and  claims  ought 
to  be  paid  pari  passu. 

Mr.  Baggallay  and  Mr.  Whitehom  for  the  Plaintiffs. 
Mr.  Martindale  for  the  administrator  ad  litem. 
Mr.  Selwyn  and  Mr.  Sieere  for  the  trustee. 
Mr.  Burdon  for  Wood. 


The  Master  of  the  Rolls. 

It  appears  to  me  that  the  trustee  has  a  primary  charge 
upon  this  fund,  which  represents  the  interest  of  the 
tenant  for  life,  and  that  he  ought  to  be  recouped,  out  of 
it,  the  amount  of  the  trust  moneys  received  by  the  tenant 
for  life. 

There 


Alts*. 
(No*  2.) 
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There  may  be  a  surplus,  and  if  so,  I  am  of  opinion 
that  the  trustee  is  entitled  to  bis  costs  out  of  it.  If 
anything  should  remain,  it  must  be  ascertained  how 
much  of  it  belongs  to  Mrs.  Norman^  and  it  must  be 
carried  to  the  account  of  her  legal  personal  repre- 
sentative; the  same  must  be  done  as  to  so  much  as 
belongs  to  Mr.  Norman.  There  must  be  a  full  repre- 
sentation before  the  shares  can  be  paid  out  of  Court 


NoTB.— R^.  Lib.  1863,  B.,fol.  1441. 


June  22. 

On  an  appli- 
cation to  serve 
a  bill  out  of 
the  jurisdic- 
tion, the  Court 
does  not  re- 
quire the  alle- 
fations  of  the 
ill  to  be  stated, 
the  Plaintiff 
inust  take  the 
order  at  his 
own  risk. 


BROOKE  r.  MORISON. 

Tt/TR.  GRAHAM  HASTINGS  moved  to  serve 
•^•^  the  bill  on  a  Defendant  resident  in  Jersey^  out  of 
the  jurisdiction.  He  asked  the  Court  whether  it  was 
necessary  to  state  the  facts,  so  as  to  shew,  that  the  case 
came  within  the  acts  and  orders  (2  Will.  4,  c.  33,  and 
4  &  5  Will  4,  c.  82 ;  16  &  16  Vict.  c.  86,  s.  4,  and  lOth 
Consolidated  Order,  rule  7). 


The  Master  of  the  Rolls. 

You  must  take  the  order  at  your  own  risk.  I  could 
not  usefully  go  into  the  facts  and  circumstances  of  the 
case,  for  the  bill  always  makes  out  a  prim&  facie  case 
for  service  abroad. 


Note.— 5re  Cookney  v, Anderson^  32  L.  J.  (Chanc,)  427;  SteeUr, 
Stuart,  10  Jur,  (  ^.  S.)  15  ;  FoUy  v.  MaiUardet,  9  L.  T.  643. 
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BARNES  V.  BOND.  ,     „ 

June  29. 

rriHE  testator  directed  his  debts  to  be  paid,  and  he  As  between 

"*"      devised  and  bequeathed   his  real  and  personal  andremSnde^ 

estate  to  Elizabeth  Bond  for  her  life,  with  remainders  ™*n,  the  in- 
-._  .1^1.  1  •  1       ^        terest  on  the 

over.    He  provided  that,  m  case  his  personal  estate  testator's  debts 

should  be  insufficient  to  pay  his  debts,  his  real  estate  mujtbebome 

^  ^  '  by  the  mcomei 

should  be  sold  for  that  purpose.  as  from  the 


The  testator  died  in  May^  1869,  and  in  July,  1860, 
this  suit  was  instituted  for  the  administration  of  his 
estate,  and  the  real  estate  had  been  sold. 

Some  of  the  testator's  debts,  which  carried  interest, 
had  fallen  into  arrear  since  the  testator's  death,  and 
the  question  now  arose,  how  the  arrears  of  interest 
subsequent  to  the  testator's  death  ought  to  be  borne. 

Mr.  Hartindale,  for  the  tenant  for  life,  argued  that 
the  debts  and  interest  ought  to  be  paid  out  of  the 
corpus  of  the  estate,  or  at  all  events  that  the  interest 
should  not  begin  to  be  paid  out  of  the  income  until  one 
year  after  the  testator's  death.  He  cited  Oreisley  v. 
The  Earl  of  Chesterfield  (a) ;  Shore  v.  Shore  (b) ;  Coote 
y.  Lord  JUilltoum  (c) ;  and  see  Yates  v.  Yates  (d). 

Mr.  Appach  and  Mr.  Haynes  for  the  Defendants. 

The  Mastbb  of  the  Rolls. 

The  interest  of  every  debt  which  carries  interest  must 
be  kept  down  out  of  income,  and  the  tenant  for  life  must 

be 

(a)  13  Beav.  288.  (c)  1  Joncf  Sf  Lat.  501. 

(6)  4  Drew.  219,  501.  (d)  28  Beav.  637. 


day  of  his 
death. 
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be  put  in  the  same  situation  as  if  the  debts  had  been 
paid  the  day  after  the  testator's  death.  If  the  tenant 
for  life  receives  the  whole  income  while  the  interest  on 
the  debts  is  running  into  arrear,  he  is  liable  to  make 
good  such  arrears,  and  I  cannot  make  any  distinction 
between  one  year  and  another.  The  estate  ought  to  be 
ascertained  at  the  end  of  one  year  and  the  corpus  and  in- 
come duly  applied ;  bnt  if  the  testator's  debts  amounted  to 
one-half  his  estate  and  the  winding-up  has  been  delayed 
for  four  years,  the  tenant  for  life  cannot  be  allowed  to 
take  the  income  of  the  whole  estate  during  that  period 
and  throw  the  arrears  on  the  corpus. 


In  re  PARKER'S  CHARITY, 

A  testatrix,  in  Tt/TRS.  PARKER,  by  her  will  dated  in  1763, 
queaied  her  bequeathed  her  residue  to  trustees,  on  trust  to 

residue  in  trast  invest  it  in  the  public  funds,  **  for  the  sole  use  and 
i^. for  the^ time  benefit  of  the  vicar  for  the  time  being  of  the  vicarage 
being,  for  ever,  ^f  Jfewton,  near  Swqffham  in  Norfolk  (which  is  a  very 

he  annually  „  /  .  •  ^  .  .      j  j 

preaching  a  Small  and  poor  Vicarage,  whereof  my  late  deceased 
■*"°®"'J^®  .,  husband  was  vicar)  for  ever,  such  vicar  for  the  time 

same  to  be  paid 

"inaupaen-    being,  in  the  forenoon  of  every  21st  day  of  June,  for 

idcarage?^The  ®^®''»  preaching,  in  the  parish  church  of  Newton  afore- 
incomehadnot  said,  immediately  after  diving  service,  an  aniversary 

been  paid  from  .  .-         r  j   ^i_«  i.  * 

1841  to  1863,   sermon,  m  commemoration  of  me  and  this  my  bequest. 

and  in  1847,  a  ^^d  I  do  hereby  will,  order  and  direct,  that  the  yearly 

sequestration  •'  '  i        *.    ,  ^   i        r 

had  issued        or  Other  dividends  and  proceeds  of  the  whole  of  my 

▼fc"r'and\e  ^^^^  residuum  shall,  from  time  to  time  for  ever,  be 
had  become  received  and  paid  to  the  vicar  of  the  said  vicarage  of 
insolvent  in  xr     .■ 

1852,  but  no  Newton 

sequestration 

had  issued  upon  it*  The  Court  assumed  the  assent  of  the  ordinaiv :  and  Held,  that 
the  gift  constituted  an  augmentation  to  the  living,  and  not  a  mere  legacy  to  the  vicar 
for  the  time  being,  and  that  the  arrears  down  to  1847  belonged  to  the  vioar,  and 
the  subsequent  income  to  the  sequestrator. 
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Newton  for  the  time  being,  in  augmentation  thereof, 

which  is  agreeable  to  the  intent  and  desire  of  my  said 

late  dear  husband  deceased,  who  bad  but  very  small     Parker's 

preferment  himself  in  the  church/'  Charity, 

The  Bev,  John  Hague  Bloom,  the  present  vicar  of 
Newton,  was  instituted  in  1841,  but  he  wfis  ignorant  of 
this  bequest  until  September,  1858,  and  he  failed  to 
preach  the  sermon  until  1859.  The  consequence  of 
which  was,  that  the  income  of  the  residue  (827/.  Stodi) 
accumulated  and  now  amounted  to  447/. 

In  the  meanwhile,  Mr.  Seppinga  had,  in  1847,  ob- 
tained a  sequestration,  on  a  judgment  against  the  vicar, 
''of  all  the  rents  and  rentrcharges  in  lieu  of  tithes, 
oblations,  obventions,  fruits,  issues  and  profits,  and 
other  ecclesiastical  goods  whatsoever,  of  or  belonging 
to  the  vicarage,"  for  levying  S,0Q3/, 

After  this,  Mr.  Bloom  had,  in  1852,  taken  the  benefit 
of  the  Insolvent  Act,  but  no  sequestration  had  issued 
under  the  {nsolvencyt 

This  was  a  case  submitted  for  the  opinion  of  the  Court, 
with  the  sanction  of  the  Charity  Commissioners,  as  to 
the  proper  application  of  the  accumulated  fund. 

Mr.  Speed  for  the  Bishop^ 

Mr.  Erskine,  for  the  vicar,  claimed  the  arrears 
between  1841  and  1847,  which,  he  argued,  were  never 
reached  by  the  sequestration,  nor  touched  by  the 
insolvency. 

Mr.  Jessel,  for  the  assignee  in  insolvency.  The 
arrears,  down  to  the  insolvency  in  1652,  passed  to  the 

vicar's 
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1863.  vicar's  assignee.  It  is  quite  true,  that  the  assignee 
^"^y^^  could  not  touch  the  income  of  the  benefice,  except 
Parker's  through  a  sequestration,  under  the  1  &  2  Vict.  c.  110, 
Charity,  g^  55^  -q^^  ^jjjg  income  formed  no  part  of  the  eccle- 
siastical benefice ;  it  was  a  mere  charitable  gift,  by  will, 
to  the  person  for  the  time  being  filling  the  character  of 
vicar.  This  did  not  make  it  part  of  the  benefice,  nor 
did  it  give  the  Bishop  any  jurisdiction  in  the  matter. 
The  condition  attached  to  the  bequest  shews  it;  for  if 
the  vicar  had  refused  to  preach  the  sermon,  the  Bishop 
could  not  have  appointed  a  curate  to  perform  that  duty 
or  have  allotted  to  him  any  portion  of  die  income. 
The  sequestrator  is  the  mere  bailiff  of  the  Bishop,  and 
is  accountable  only  in  the  Bishop's  Court  (a) ;  and  he 
can  only  seize  those  things  over  which  the  Bishop  has 
jurisdiction. 

The  testatrix  herself  had  no  power  to  make  her 
residue  part  of,  or,  strictly  speaking,  an  augmentation 
to  the  benefice,  though  it  may  be  done  under  the  acts 
relating  to  Queen  Anne's  bounty,  and  the  church  building 
acts.  This  bequest  constituted  a  mere  trust  in  favour  of 
the  incumbent  for  the  time  being,  which  was  alienable 
by  him,  and  the  arrears,  therefore,  passed  to  his  assignee 
under  his  insolvency. 

Mr.  Dickinson  and  Mr.  Phear,  for  the  sequestrator, 
were  stopped  by  the  Court 


The  Master  of  the  Rolls. 

I  think  the  sequestrator  is  entitled  and  on  this 
ground  : — I  adopt  a  portion  of  Mr.  JesseVs  argument, 
and  I  admit  that  if  a  fund  is  provided  for  the  purchase 

of 
(o)  3  BwriCt  Ece,  Law,  590. 
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of  the  performance  of  church  services  by  the  incumbent       1863. 
of  a  living,  that  does  not  create  an  augmentation  of  the      ^^*v"^^ 
ecclesiastical  benefice.    But  I  think  it  quite  open  to  any      PAun't 
person  to  augment  any  benefice  in  this  country,  and  that      Chakitt. 
it  does  not  require  any  statute  to  enable  him  to  do  so* 
He  can  leave  money  or  give  land  if  he  comply  with  the 
formalities  required  by  the  Statute  of  Mortmain,  and 
may  annex  to  the  gift  any'condition  which  is  not  illegal, 
provided  the  Ordinary  consents.    Here,  the  trust  having 
been  acted  on  for  100  years,  I  must  assume  such  consent 
to  have  been  properly  given. 

Next,  as  to  the  construction  of  the  will,  whether  this 
bequest  is  an  augmentation  of  the  benefice  assented  to 
by  the  Ordinary  or  a  mere  charitable  gift  for  preaching 
a  sermon.  I  find  it  is  given  for  the  sole  use  and  benefit 
of  the  vicar  for  ever.  If  it  stopped  there,  I  should  have 
held  it  to  have  been  given  by  way  of  augmentation  of 
the  vicarage.  Then  he  is  annually  to  preach  a  sermon, 
but  that  is  not  the  object  of  the  charity,  but  is  a  condition 
annexed  to  the  gift,  which  makes  it  necessary  .for  the 
vicar  to  perform  that  duty  to  enable  him  to  obtain 
the  particular  dividends  in  that  year.  If  he  should 
wilfully  break  the  condition  (a)  he  would  not  be  entitled 
to  the  dividends  for  that  year,  and  they  might  possibly 
be  applied  cy  pres,  and  if  he  refused  to  perform  the 
condition  for  fifty  years,  there  might  be  a  large  sum 
accumulated,  which  would  make  it  necessary  to  apply 
to  the  Court,  and  the  Court  might  possibly  apply  it  in 
augmentation  of  the  vicarage ;  but  that  is  not  the  case 
here.  The  further  words  of  the  bequest  make  the  mean- 
ing clear  beyond  all  question,  for  the  testatrix  orders 
and  directs  the  dividends  to  be  paid  to  the  vicar  of  the 
vicarage  "  in  augmentation  thereof."     Being  so,  the  sole 

question 
(a)  See  In  re  Conningtont  Will,  2  L.  T.  (JV.  S.)  535. 

VOL.  XXXII— IV.  U  U 
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In  re 
Parker's 
Charitt. 


question  is,  whether  the  bequest  is  illegal  or  requires 
any  particular  form  to  give  it  sanction.  I  am  of  opinion 
that  it  only  requires  the  assent  of  the  patron  and  Ordi- 
nary,  and  that,  at  this  moment,  the  arrears  form  part  of 
the  endowment  of  the  benefice,  and  are  applicable  in 
the  same  way  as  the  small  tithes. 

I  am  of  opinion  that  the  sequestrator  is  entitled  to 
the  income  from  the  year  1847,  and  that  he  will  be  en- 
titled to  the  accruing  income  until  the  sequestration  is 
discharged ;  but  that  the  vicar  is  entitled  to  the  arrears 
prior  to  that  time. 


Jti/y  6, 7. 
An  estate  was 
devised  for 
sale  and  a  por- 
tion undisposed 
of  descenaed 
on  the  heir. 
Held,  that  the 
costs  of  a  suit 
to  administer 
the  real  estate 
fell  on  the 
devisees  and 
heir  pari 
paau. 


MADDISON  V.  PYE. 

npHE  testator  died  in  1835,  having  devised  his  estate 
on  trust  for  sale  at  a  future  period,  and  having 
given  the  produce  as  therein  mentioned. 

His  personal  estate  was  duly  administered,  but 
questions  having  arisen  as  to  the  rights  of  the  heir  at 
law  in  the  real  estate,  a  suit  was  instituted  in  1846, 
praying  that  the  rights  to  the  testator's  freehold  and 
copyhold  estates  might  be  ascertained  and  declared. 
After  the  suit  had  proceeded  for  some  time,  the  parties, 
in  1851,  compromised  the  suit,  and  'Mt  was  agreed 
that  the  general  costs  of  the  cause  (not  thereinbefore 
provided  for)  should  be  taxed  and  should  stand  a  charge 
on  the  corpus  of  the  estate  as  the  Court  might  decree." 
By  an  order  of  the  Court,  all  proceedings  were  stayed 
until  the  death  of  the  testator's  widow,  and  the  costs 
not  provided  for  by  the  agreement  were  reserved. 

The  widow  died  in  1861,  and  the  real  estate  then 

became  saleable. 

It 
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It  tamed  out  that  part  of  the  produce  of  the  devised 
estates  had  lapsed  to  the  heir  at  law,  it  not  having  been 
disposed  of  by  the  will^  and  the  question  was,  whether 
it  was  primarily  liable  to  the  costs  of  the  administration 
suit  or  only  pari  passu. 


The  Mastbr  of  the  Rolls. 

Eyre  V.  Marsden  (a)  settles  this :  where  a  real  estate  Juljf  7. 
is  disposed  of  in  favour  of  several  persons,  and  the  suit 
is  solely  for  the  administration  of  the  real  estate  and 
some  of  the  shares  lapse,  these  shares  are  not  to  be 
made  to  bear  the  costs  of  the  suit,  but  the  costs  are  to 
be  borne  by  the  real  estate  generally,  and  the  heir  at 
law's  estate  is  not  to  bear  all  the  costs. 

I  think  the  terms  of  this  agreement  for  compromise 
mean  that  the  costs  shall  be  borne  by  the  whole  of  the 
estate;  the  words  are  that  the  costs  ''shall  stand  a 
charge  on  the  corpus  of  the  estate,"  which  means  on  the 
whole  estate ;  and  then  are  added  these  words, ''  as  the 
G>urt  may  decree,"  the  meaning  of  which  is  not,  that 
everybody  is  to  have  his  costs,  but  that  the  Court  may, 
if  it  think  fit,  say,  one  party  is  to  have  his  costs  and 
several  others  are  to  have  but  one  set  of  costs  between 
them. 

I  think  the  agreement  and  practice  of  the  Court 
settles  this  question.  I  have  always  understood  the 
rule  to  be  this: — in  suits  for  the  administration  of  the 
personal  estate,  the  part  of  it  undisposed  of  is  first  ap- 
plicable to  the  payment  of  the  costs.  But  the  rule  is 
different  as  to  real  estate,  there  the  heir  at  law  is  only 
charged  with  his  proportion  of  the  costs  of  suit, 
(a)  4  Afy/.  4  Craig,  231. 

uu2 
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CASTLE  V.  WARLAND. 

July  1,  2. 

A  testator  died  fTlHE  testator  died  in  August^  1861,  and  in  September ^ 

1 86iTnd  bis  186 1 ,  the  executore  remitted  80/.  to  their  solicitor, 

executors  re-     Edward  Charles  Peagam,  to  enable  him  to  procure 

solicitor  80/.  to  probate  of  the  will  oF  the  testator.     He  also  obtained 

ostein  probate  25/.  from  the  executors  to  pay  legacy  duty.    Edward 

legacy  duty.      Charles  Peagam  became  bankrupt  in  November^  1861, 

Wamf  bank-    thereby  the  105/.  was  wholly  lost  to  the  estate  of  the 

ruptin  Ao-      testator,  and  the  question  was,  whether  it  ought  to  be 

and  The  money  allowed  to  the  executors.     At  the  request  of  the  exe- 

was  lost.   Tbe  cutors,  the  Chief  Clerk  reserved  the  question  for  the 
Court  allowed  ./.-,<« 

tbe  executors    Consideration  of  the  Court, 
the  80/.,  but 
not  tbe  25/., 

tbe  latter  ad-        The  legacies  still  remained  unpaid. 

vance  being 

premature,  tbe 

legacies  not  Mr.  Osbome  and  Mr.  Sandys  for  the  Plaintiffs. 

having  yet 
(1863)  been 

P"''*-  Mr.  Baggallay  and  Mr.  E.  K.  Karslahe,  for  the  exe- 

cutors,  cited  Bacon  v.  Bacon  (a) ;  Williams  on  Exe- 
cutors (J) ;  and  see  Swinfen  v.  Swinfen  (No,  5)  (c). 


The  Master  of  the  Rolls  thought  he  was  warranted 
in  allowing  the  80/.  which  had  been  retained  by  the 
solicitor  for  two  months  before  bankruptcy,  but  that  he 
could  not  allow  the  legacy  duty,  which  only  became 
payable  on  payment  of  the  legacies. 

(a)  5  Ves.  331.  (c)  29  Beav.  211. 

(6)  Page  1648  {ilh  edit.) 


CASES  IN  CHANCERY. 


INGLE  V.  PARTRIDGE. 

July  3. 
TN  February,  1869,  the  Defendants  Partridge,  Jry  Trustees  au- 

■*■     and  Williams  were  appointed  new  trustees  of  a  *Jj.°^^f jj*^'"* 

marriage  settlement.     In  March,  1859,  they  opened  a  (one  of  whom, 

trust  account  with  London   bankers,  and  gave  them  trustee^to 

written  instructions  to  "  honor  the  drafts  of  any  two  of  draw  the  trust 

us,  or  of  Messrs.  Goodwin  ^  Co,,  No.  3,  Lancaster  bank.    W, 

Place,  Strand,  our  solicitors  on  our  behalf."     Williams  ^-^f^  '^?"i  V"^ 
'  ^  j^  misapplied  it. 

was  a  member  of  the  firm  of  Goodwin  ^  Co.  The  trustees 

were,  on  inter- 
locutory appli- 
Part  of  the  trust  funds  (consisting  of  ready  money  cation,  ordered 

and  the  produce  of  some  mortgages  called  in)  was  paid  ^^^^x,  into 

into  the  bank  to  the  trust  account,  to  the  extent  of  Court, 

3,020/.  6«.  Id.     It  was  drawn  out  by  Williams,  in  the  tees  sold  out 

name  of  the  firm  of  Goodwin  &  Co.,  and  was  applied  *"«»  funds  and 

'  '^^         the  produce 

by  him  to  his  own  use.     Another  sum  of  236/.  £3  per  was  paid  to  one 

Cents.,  which  was  standing  in  the  names  of  the  three  othertwowere 
trustees,  was  sold  out  by  them,  and  the  produce,  299/.,  on  motion, 

was  paid  over  to  Williams  alone.  tjje  amount^*^ 

into  Court. 

Upon  the  admission  of  these  facts  by  Partridge  and 
Fry,  a  motion  was  made  that  they  should  pay  the 
amount  into  Court. 


Mr.  Hothouse  and  Mr.  Beavan  in  support  of  the 
motion. 

Mr.  Baggallay  and  Mr.  Cracknall,  for  the  Defendants, 

argued  that  the  Court  only  ordered  trust  moneys  into 

Court  when  they  were  in  the  hands  of  the  trustees  or 

under  their  controul,  and  that  here  it  was  in  the  hands 

of  the  trustee,  Williams,  alone. 

The 
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1863.  "^''^  Master  of  the  Rolls  ordered  the  two  DeFeod- 

ants  Partridge  and  Fry  to  pay  the  amount  into  Court, 
but  gave  them  until  Hilary  Term,  1864,  to  comply  with 


Inole 


V, 


Partridge,    the  order. 


NoT£.<-&e  Beaumont  v.  Meredith^  3  Tet.  4  B.  18Q;  Vigrui  ▼. 
Binfield,  3  Mad.  62  ;  Johmon  v.  Atton,  1  Sim.  4*  St,  73 ;  CoZ/it  ▼. 
CoU'u,  2  Sim.  865 ;  Rotkwell  r.  RothweU,  2  Saw.  ^  St.  217 :  R>afl 
▼.  Sharratt,  3  Beae.  498 ;  Hinde  v.  B/a^,  4  Beav.  597 ;  ITAifa 
▼.  Turquandy  1  JoAiuon  4r  H-  296 ;  Score  r.  Ford,  7  Beav.  333. 


DIXIE  i;.  WRIGHT. 

Juljf  3. 

Freeholds  in  T^^  ^^^^  ^<^^  (^4  &A>.  3)  the  Ashby "de-la- Zouch  Cknal 
which  a  lunatic  XJ  Company  had  compulsory  powers  of  taking  lands, 
were  taken  but  the  purchase-mofieys  payable  to  tenants  in  tail, 
bv'a^cornpany  I'^'f^^tics,  &c.,  &c.,  were  to  be  laid  out  in  lands  and 
and  the  pui^  conveyed  to  the  same  uses  as  the  lands  taken ;  and,  iu 
which^'^Td?^^^  ^^6  meanwhile,  the  purchase-money  wfts  to  be  invested 
the  act  of  par-  j^  ^}^Q  public  funds  or  government  or  re^l  securities. 

liament,  were  "^  ^ 

liable  to  be  in- 

wM^lidinto*'  In  1794,  the  company  took  twenty-thre^  acres  of 
Court  and  laid  land  which  belonged  to  Sir  Wolstan  Dixie  (a  lunatic) 
government  ^°  ^"'  ^^^  remainder  to  Eleanor  Franeee  Pochin  in 
funds.  The  tail.  The  purchase-money,  1,160/.,  was  paid  into  Court 
the  fund  was    ^od  invested  in  1,681/.  £3  per  Cents.    It  bad  acoumu- 

overlooked,      j^ted  and  now  amounted  to  2,680/.  Stock  and  4,408/. 

and  It  went  on 

accumulating,    cash.  / 

A.  B.,  who 

became  tenant 

in  tail  in  pos-        Sir  Wolstan  Dixie  died  in  1806,  having  done  no  act 

iWdiareV  to  affect  the  fund. 

roainder  to  her  EUanfiT 

in  fee,  by  her 

will,  devised  her  real  estate  and  bequeathed  "  all  such  eapital  stock  and  moneys  as  she 
should  be  possessed  of  or  interested  in,  at  her  death,  in  the  public,  government  or  psr- 
liamentary  funds,"  but  she  expressed  no  further  intention  as  to  conversion.  Held,  that 
the  principal  fund  passed  as  real  estate  and  the  accumulations  as  personal  estale. 
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Eleanor  Frances  Pochin  died  in  1823,  having  done  1863. 
no  act  affecting  the  fund,  and  being  apparently  ignorant 
of  its  existence.  By  her  will,  she  devised  all  her  real 
estate  on  certain  trusts,  and  after  making  a  variety  of 
specific  and  pecuniary  bequests,  the  testatrix  thereby 
gave  and  bequeathed  all  such  capital  stock  and  moneys 
as  she  should  be  possessed  of  or  interested  tn,  at  her  deaths 
in  the  public,  government  or  parliamentary  funds,  or  on 
any  other  securities,  arrears  of  rent,  and  all  other 
moneys  whatsoever,  which  should  be  or  become  due 
or  owing  or  payable  to  her,  or  should  accrue  from  any 
unadministered  effects  of  her  late  father  and  brother,  or 
any  of  them,  or  which  she  should  be  possessed  of  or 
any  ways  entitled  to  at  the  time  of  her  decease,  or 
which  should,  at  any  time,  become  payable  to  her  or  her 
representatives,  after  the  payment  of  her  debts,  &c.,  to 
three  trustees  on  trusts  which  differed  from  those  of  her 
real  estate. 

Upon  her  death,  the  estates  tail  determined,  but  she 
was  also  entitled  to  the  reversion  m  fee  of  the  lands. 

The  question  was,  whether  this  fund  was  real  or  per- 
sonal estate. 

Mr.  Selwyn  and  Mr.  W.  Pearson  for  the  Plaintiff. 

Mr.  Mander,  Mr.  Ikldis,  Mr.  Baggallay  and  Mr. 
WlUtekead  for  the  Defendants. 

On  the  one  hand,  it  was  ai^ued,  that  this  fund  was 
impressed  with  a  positive  statutory  obligation  to  be  laid 
out  in  land,  and  that  no  act  having  been  done  to  convert 
it  into  personal  estate,  it  passed  under  the  will  as  realty. 

On  the  other  side,  it  was  contended,  that  the  fund 

passed 
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passed  under  the  bequest  contained  in  the  will  of  the 
absolute  owner,  of  all  her  capital  stock  in  the  govern- 
ment funds  in  which  she  was  interested  at  her  death. 
But  that,  at  all  events,  the  accumulations  of  dividends 
formed  personal  estate. 

The  Master  of  the  Rolls. 

I  am  of  opinion,  that  the  capital  fund  passed  as  real 
estate.  Here  twenty-five  acres  were  taken  by  a  canal 
company,  under  the  authority  of  the  act  of  parliament, 
compulsorily  and  against  the  will  of  the  owner.  It 
produced  1,150/.;  that  sum  was  paid  into  Court,  and 
represents  exactly  the  land  as  it  was  before  it  was  so 
taken.  The  tenant  in  tail  was  entitled  to  it  in  exactly 
the  same  way  as  he  was  to  the  land,  and  until  he  took 
some  step  to  convert  it  into  money,  it  must,  in  this 
Court,  be  treated  as  money  to  be  invested  in  land  to  the 
like  uses.  On  his  death,  Mrs.  Pochin  became  entitled 
in  fee,  and  she  might  have  taken  it  as  money,  but  for 
that  purpose  it  was  necessary  that  she  should  express 
some  intention,  for  unless  she  did  so,  it  still  retained  its 
character  of  real  estate. 

It  is  admitted  that  she  expressed  no  intention  what- 
ever, because  she  was  ignorant  of  the  existence  of  the 
fund.  If  she  had  expressed  the  slightest  intention  to 
convert  it,  it  would  have  acquired  the  character  of 
money,  and  have  passed  as  such  by  her  will.  But  she 
has  expressed  no  intention,  and,  therefore,  the  1,150/. 
must  go  as  real  estate,  but  all  the  accumulations  pass 
as  personal  estate,  and  are  subject  to  the  trusts  of  the 
personal  estate. 
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ROBINSON  V.  SHEPHERD. 

July  8. 

npHE  testator  devised  an  estate  to  trustees,  upon  Bequest  to  the 
trust  to  sell,  and  to  divide  and  pay  the  sale  thTbrothert  ^ 

moneys  "  to  the  persons,  being  such  descendants  as  ^^^  listen  of 
;       .     rt.  .        ,    .  ,     ,  ,  the  testator*! 

next  hereinafter  mentioned,  in  equal  s/iares,  among  and  grandfather,  in 

to  the  lawful  descendants  living  at  the  time  of  his  (the  ©quaj. »J^"««» 

"  ^        pfTsttrpet  and 

testator's)  death,  of  such  of  the  brothers  and  sisters  not  per  capita. 

of  his  late  grandfather,  Henry  Pearson,  deceased,  as  ^o'Sstem 

had  died  leaving  lawful  descendants,  such  descendants,  Betd,  that  the 

respectively,  to  be  entitled  to  share  the  same  moneys  in  visible,  in  the 

a  course  of  distribution  per  stirpes  and  not  per  capita"    ?"^  instance, 

into  moieties, 
and  that  one 
mi  1      •  I       t     1    1*    1    I       •        belonged  to  the 

There  were  two  such  sisters  who  had  died  leaving  descendanu  of 

lawful  descendants,  but  no  such  brothers.  one  sister  jw 

'  capita,  and 

that  the  other 
moiety  simi- 

The  Master  of  the  Rolls  (after  referring  to  Pear-  larly  to  the  de- 
.  °        .  Bcendants  of 

son  V.  Stephen  (a),  and  Dick  v.  Lacy  (i),  but  which  he  the  other. 

thought  did  not  govern  the  present  case)  said — 

How  can  I  give  the  fund  *^  per  stirpes  and  not  per 
capita"  and  at  the  same  time  give  it  **  in  equal  shares" 
I  am  of  opinion,  that  the  correct  construction  is,  that 
there  are  two  roots,  that  the  fund  must  be  divided  into 
two  parts,  and  then  that  one  of  them  must  be  divided 
equally  amongst  the  descendants  of  one  daughter,  and 
the  other  moiety  amongst  those  of  the  other  daughter, 
hving  at  the  death  of  the  testator.  If  one  left  eleven 
and  the  other  five  descendants,  it  would  have  to  be 

divided 

(a)  5  Bti.  203.  (b)  8  Beav.  214. 
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1863. 

Robinson 
Sbbpherd. 


divided  into  two  equal  shares,  and  one  such  share  would 
then  be  divided  in  elevenths  and  the  other  in  fifths. 

This  is  my  opinion,  and  I  will  make  a  declaration  to 
that  effect. 


July  9. 

A  notice  of 
motion  to  di»* 
mlM  for  want 
of  prosecution 
is  irregular,  if 
served  prior  to 
the  Plaintiff's 
being  in  de- 
fault, altbougb| 
at  the  time 
when  the 
motion  is 
heard,  the 
Plaintiff  is  in 
default 


PONSARDIN  V.  STEAR. 

T>EFOR£  the  Plaintiff  was  in  default,  according  to 
^^^  the  General  Orders  (a),  the  Defendant  gave  notice 
of  motion  to  dismiss  for  want  of  prosecution ;  but  it  was 
admitted  that  the  Plaintiff  was  in  default  at  the  time 
the  motion  was  made. 


Mr.  De  Gex  in  support  of  the  motion.  The  General 
Order  states  under  what  circumstances  a  motion  to  dis- 
miss may  be  made;  but  say|S  nothing  as  to  the  time 
when  the  notice  may  be  given.  It  would  be  a  great 
hardship  on  a  Defendant,  where  the  Plaintiff  is  in  default 
on  the  day  before  the  last  seal  day,  to  hold  that  be 
cannot  give  notice  to  the  Plaintiff,  by  anticipation,  that 
unless  he  takes  the  proper  steps  to  proceed  in  his  cause 
application  will  be  made  at  the  last  seal  day  to  dismiss 
the  bill.  If  it  were  so  held,  the  result  would  be,  that 
the  suit  would  be  tied  up  during  the  whole  of  the  long 
vacation.  There  is  no  case  in  which  it  has  been  held, 
that  it  is  irregular  to  give  a  notice  of  motion  in  anti- 
cipation of  a  default 


Mr.  Selwyn  and  Mr.  Gardener,    This  proceeding  is 
totfiUy  irregular,  and,  if  it  were  allowed,  every  Defendant 
might  give  notice  of  motion  to  dismiss  for  want  of  pro- 
secution 
(a)  33  CofUoL  Ord.  III. 
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secution  the  day  after  he  had  filed  hig  aniwer.    They        1863. 
were  stopped  by — 

The  Master  of  the  Rolls,  who  8aid|O^This  motion 
is  clearly  irregular,  and  I  must  refuse  it  with  costs. 


EDWARDS  V.  BROUGHTON. 

July  10. 
rflHE  testator,  who  died   in   1826,  bequeathed  his  The  five  chil- 
^      residue  to  Ekanor  Cormack,  his  widow,  during  J^^^ere^ 
her  life  or  widowhood,  with  remainder  equally  between  wlutely  enti- 
his  five  children,   Rebecca,  Edward  and  three  others.  ,idue.    One  of 
And  he  gave   his  widow  the  power  of  settling  the  *^®™»  ®"  ^*' 
daughters    share   on  the  daughters  for  life,  with   re-  settled  her  fifth 
mainder  to  their  children.    And  he  also  directed,  that  aJinll  0^2^ 
if  either  of  his  five  children  should  die  under  the  age  of  her  share  by 
twenty-three  years  without  leaving  issue,  the  surviving  otherwise  and^ 

children  should  have  and  take  the  portion  of  such  dead  ^1'  ^f^  "S^^ 

contingent,  re- 

ehlld.  versionary  or 

otherwise,  pos- 
sibility, &c. 

After  all   the    children  had  attained   twenty-three,  therein.    She 
Rebecca  married,  and  by  the  settlement,  made  on  her  camTentkled 
marriage,  dated  the  6th  of  February,  1846,  after  reciting  ^  «  further 
the  will  and  the  funds  composing  the  residue,  and  that  death  of  a  bn>- 
Eleanor  (the  widow)  was  desirous,  in  pursuance  of  the  ^^^J^^^^ 
power,  to  settle  the  share  of  Rebecca  Cormack  of  and  was  not  in- 
in  the  said  Bank  Annuities  and  personal  estate  in  the  ^ttlement! 
manner  thereinafter  expressed,  it  was  witnessed,  that  in 
exercise  of  the  power,  Ekanor  Cormack  assigned  and 
Rebecca  Cormack  assigned  unto  trustees  **  all  that  one- 
fifth  part,  share  or  proportion  of  and  in  the  said  sums 
of  [stating  the  trust  funds],  and  all  and  every  other  the 
parts,  shares  and  proportions  of  her  Rebecca  Cormack, 


Edwards 
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1863.  by  survivorship  or  otherwise^  of  and  in  the  same,  and  of 
and  in  the  securities  for  the  same  for  the  time  being,  and 
of  and  in  the  dividends,  interest  and  annual  proceeds  of 
BaouaHToji.  the  same  respectively,  and  all  the  estate,  right,  title, 
contingent,  reversionary  or  other  interest,  possibility, 
claim  and  demand  whatsoever  of  them  Eleanor  Cormach 
and  Rebecca  Cormach^  and  each  of  them,  of,  in,  to  or 
concerning  the  same  or  any  part  thereof,''  to  hold  upon 
the  usual  trusts  of  &  marriage  settlement. 

Edward  Cormach  ''died  in  or  after  the  year  1835(a) 
intestate,"  and  his  sister  Rebecca  became  entitled  to  one- 
fifth  of  his  share  of  the  trust  funds. 

The  widow  died  in  1860,  and  the  question  raised  by 
this  special  case  was,  whether  Rebecca's  interest  in  Ed- 
ward's share  was  subject  to  the  trusts  of  her  settlement. 

Mr.  Gralum  Hastings^  for  Rebeccdj  argued,  that  it 
was  not  within  the  settlement.  That  if  Edward  had 
given  it  to  his  sister  by  his  will,  the  case  of  Parhinson 
V.  Dashwoodifi)  would  strictly  have  applied,  and  that 
the  taking  it  as  his  next  of  kin  could  make  no  difference. 

Mr.  Dauney,  contri.  As,  at  the  date  of  the  settle- 
ment, all  the  children  had  attained  twenty-three,  there 
could  be  no  survivorship  under  the  settlement,  and, 
therefore,  something  beyond  that  must  have  been  in- 
tended. Some  operation  must  also  be  given  to  the  words 
**  or  otherwise."  The  case  cited  is  distinguishable,  and 
here  the  word  ''  possibility"  is  used,  which  is  suflScient 
to  include  this  interest. 

The 

(a)  There  was  a  difficulty  in      Edward*x  death  wati  subaequeot 
fixing  this  date,  but  the  Judg-      to  the  settlement 
ment  proceeded  on  the  fact  that  (6)  30  Beap.  49. 
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The  Mastbr  of  the  Rolls. 

I   think   this  case  is  governed   by  my  decision  in  9. 

Parkinson  v.  Dashwood,  and  I  cannot  distinguish  it.   Brouohtom. 
I  consider  that  this  share  was  vested  in  the  brother,  and 
it  came  from  him  exactly  as  the  property  did  from  the 
father  in  Parkinson  v.  Dashwood*     I  must,  therefore, 
hold  that  it  was  not  included  in  the  settlement. 


RAVENSCROFT  v.  JONES. 

July  13. 

rflHE  testator,  Mr.  Jones,  by  his  will  dated  in  1849,  A  bequest  of 
^     bequeathed  a  legacy  of  700/.  to  his  daughter  j^hterV 

Martha  Jones.  fore  her  mar- 

riage,— UM, 
not  adeemed 

In  June,  1855,  Martha  Jones  married  the  Plaintiff  ^y,*  ''""W® 

fpft  of  400/. 

Alfred  JRavenscroft,  and  about  three  months  previously  by  the  latter  to 

to  the  marriage,  and  about  three  weeks  after  she  had  ^J^^Sie^mar- 

told  her  father  of  her  intended  marriage,  her  mother  riage,  nor  by 

gave  her  100/.  in  country  bank  notes,  and  said  it  was  *oo*.  lolhe*^ 

from  her  father.  daughter  on 

ber  marriage 
for  her  outfit. 

As  to  this  sum  Martha  Ravenscroft  said  : — 

*'  I  had  nothing  else  given  to  me  to  provide  for  my 
wedding  and  marriage.  Out  of  that  sum  I  bought  my 
own  wedding  dress,  and  paid  for  other  articles  of  dress 
and  linen  and  other  necessaries  which  I  required  on 
my  marriage,  and  I  also  paid  the  expenses  of  a  journey 
to  London.'* 

Alfred  Ravenscroft,  in  his  affidavit,  stated  as  follows :-— * 

**  About  three  weeks  after  our  marriage,  I  was  at  the 

house 
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1863«  house  of  my  wife's  father^  in  a  room  adjoining  to  that 
in  which  he  was^  and  his  wife  placed  in  my  hand  country 
bank  dotes  to  the  amount  of  4O0L,  and  said,  *  Mr.  Jones 

JoNBi.  told  me  to  give  you  this/  I  went  into  the  other  room 
and  thanked  my  father-in-law,  who  said  *he  hoped  it 
would  do  me  good.*  He  said  nothing  then  or  at  any 
other  time  of  his  will  or  his  intentions  as  to  his  property, 
nor  did  I  know  anything  about  them." 

The  testator  made  a  codicil  in  1856,  and  died  in 
1859,  leaving  ten  children.  The  question  was,  whether 
the  legacy  to  his  daughter  Martha  was  adeemed  to  the 
extent  of  the  100/.  and  400/. 

The  widow  of  the  testator,  in  her  affidavit,  said,  she 
had  no  doubt  whatever,  from  conversations  she  had  bad 
with  the  testator,  that  he  intended  these  sums  as  part 
of  the  legacy  of  700/. 

Mr.  Southgate  and  Mr.  J.  B,  Taylor  for  Ravenscroft 
and  wife. 

Mr.  Woodhouse,  Mr.  Hobhouse,  Mr.  Bristowe  and 
Mr.  Swans  ton,  for  the  Defendants.  Powys  v.  Mans- 
field {a);  M'Clure  y.  Evans  {b);  Kirk  v.  Eddowes{c); 
Montefiore  v.  Guedella  (d),  were  cited. 

The  Master  of  the  Rolls. 

I  do  not  know  any  case  in  which  it  has  yet  been  deter- 
mined that  the  gift  of  a  sum  of  money  to  the  husband  of 
a  daughter,  by  her  father,  simpliciter,  after  the  marriage, 
and  not  in  consequence  of  any  promise  previous  to  the 

marriage 

(a)  3  Mjfl.  4-  Craig,  359.  (c)  3  Hare,  509. 

{k)  29  Beav.  422.  (</}  1  Di  G.,  F.  ^  /.  93. 
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marriage  taking  place  (which  might  hatre  a  yery  different  1863. 
effect),  has  been  held  to  be  an  ademption  of  a  legacy 
given  to  the  daughter.  It  is  quite  clear  that  it  was  not 
giyen  to  the  daughter,  even  nominally,  though  it  may 
possibly  have  been  afterwards  employed  for  the  benefit 
of  herself  and  children.  The  rule  is,  that  a  legacy 
given  to  a  person  is  adeemed  )>y  a  subsequent  gift  to 
that  person.  But  here  is  a  case  in  which  a  testator 
sends  4002.  by  the  hands  of  his  wife  to  the  husband  of 
his  daughter,  and  when  thanked  the  testator  says  "  that 
he  hoped  it  would  do  him  good."  I  cannot  hold  that 
to  be  a  gift  or  an  advance  to  the  wife. 

I  admit  that  if  the  money  had  been  given  to  the 
daughter,  either  direcUy  or  indirectly,  or  settled  partly 
for  her  benefit,  I  might  then  infer  that  it  was  intended  as 
an  advance  to  her.  But  there  is  nothing  of  the  sort  here. 
It  was  given  apparently  to  the  husband  himself  to  do 
him  good  in  his  business.  That  is  not  an  advance  to 
her,  and  I  think  it  is  not  an  ademption.  I  am  not 
aware  of  any  case  which  goes  to  that  extent,  and  I  do 
not  think  it  advisable  to  extend  the  doctrine  of  ademption 
further.  Generally  speaking,  a  testator  best  knows 
what  the  wants,  position  and  condition  of  all  his  chil- 
dren are,  and  he  may  think,  that  justice  requires  that 
they  should  have  different  shares  in  the  division  of  his 
property.  But  equity,  with  a  view  to  carrying  out  that 
equality,  which  is  very  proper,  if  no  regard  be  paid  to 
the  position  in  life  of  the  children  aliunde,  insists  on 
making  their  shares  equal,  as  far  as  is  possible,  although 
it  may  not  appear  that  the  testator  intended  it,  and 
although  there  is  no  evidence  on  the  subject.  This 
Court  admits  parol  evidence  to  affirm  or  rebut  pre- 
sumptions; but  all  evidence  tending  to  vary  a  will  is  of 
a  most  dangerous  character,  and  accordingly,  in  all 
questions  of  construction,  it  is  very  carefully  excluded 

by 


Ravenscroft 


CASES  IN  CHANCERY. 

by  the  Court.  Nothing  can  be  more  dangerous  than  to 
revoke  a  testator's  will,  because  some  one  partially  or 
imperfectly  recollects  a  conversation  which  may  have 
Jones.  occurred,  in  which  the  testator  may  have  made  use  of 
certain  observations  as  to  his  intentions. 

I  am  of  opinion  that  this  gift  of  400/.  is  not  an 
ademption  of  the  legacy  given  by  the  will  of  this  tes- 
tator, and  if  he  had  so  intended  he  mjght  have  stated 
so  subsequently,  in  the  codicil  to  his  will. 

With  respect  to  the  lOOZ.  given  to  the  daughter  at  a 
time  when  she  was  engaged  to  be  married,  it  appears  that 
as  soon  as  she  told  her  father  of  her  engagement,  he  gave 
her  lOOZ.,  out  of  which  she  provided  her  wedding  clothes 
and  for  her  wedding  trip.  It  does  not  appear  how  or 
by  whom  the  wedding  clothes  of  the  other  daughters 
were  provided ;  I  presume  that  they  were  provided  by 
the  father,  because  they  had  nothing  but  what  was 
given  by  him.  Usually  a  wedding  outfit  is  not  treated 
as  an  ademption  of  a  legacy  previously  given ;  it  is  only 
providing  that  which  is  absolutely  necessary,  and  is 
nothing  more  than  an  advance  of  money  to  pay  for 
clothes  necessary  for  a  child's  use,  and  resembles  money 
given  for  a  child's  mainteritfnce. 

I  am  therefore  of  opinion  that  Mrs.  Ravenscroft  is 
entitled  to  the  whole  legacy  given  her  by  the  will,  and 
that  these  sums  constitute  no  ademption. 


Note. — Appeul  dismissed  by  the  Lords  Justices  30th  January,  1864. 
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CONTAINED  IN  THIS  VOLUME. 


ABATEMENT. 

See  Annuity,  S. 

ABSENT  PARTIES. 
A  decree  for  foreclosure  or  for  sale 
cannot  be  made  in  the  absence 
abroad  of  a  party  entitled  to  one- 
third  of  the  equity  of  redemption. 
The  objection  is  not  removed  by 
the  15  &  16  Vkt.  c.  86.  Caddick 
V.  Cook.  Page  70 

ABSOLUTE  INTEREST. 
A  testator  bequeathed  leaseholds  to 
trustees,  upon  trust  to  pay  the 
rents  to  his  daughter  for  her  sepa- 
rate use  [without  limit],  but  in 
case  she  should  die  before  the  ex- 
piration of  the  lease,  tlien  upon 
trust  to  accumulate  the  rents  for 
her  children.  She  never  had  any 
children.     Held,  tliat  she  took  the 

VOL.  XXXII. 


whole  interest  in  the  leaseholds. 
Watkim  V.  Weston.  Page  238 

See  Repugnancy. 

ACCOUNT. 
See  Banker. 
Collector. 

Mortgagee  in  Possession. 
Partnership,  3. 

ACKNOWLEDGMENT. 

See  Statute  op  Limitations,  1 . 

ADEMPTION. 

I.  By  her  will,  the  testatrix  directed 
the  trustees  of  a  settlement  exe- 
cuted by  her  to  hold  "  all  and  sin- 
gular the  trust  moneys  comprised 
therein,  and  the  securities  on  which 
the  same  should  be  invested"  on 
trust  to  pay  legacies,  &c.  Held, 
that   the  bequest  of  such  o^  the 
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trust  moneys  as  had  been  called 
in,  received  and  re-invested  by  the 
testatrix  in  her  life  was  adeemed. 
Jones  V.  Souihall     (No.  S.) 

Page  81 
2.  A  bequest  of  700/.  to  a  daughter 
before  her  marriage, — Held,  not 
adeemed  by  a  simple  gift  of  400/. 
by  the  latter  to  the  husband  after 
the  marriage,  nor  by  an  advance 
of  100/.  to  the  daughter  on  her 
marriage  for  her  outfit.  Ravens- 
croft  V.  Jones,  669 

ADMINISTRATOR  AD  LITEM. 
See  Payment  out  op  Court,  3. 

ADVANCEMENT. 

Purchases  and  mortgages  were  taken 
by  a  father  in  the  name  of  his 
son.  The  father  received  the 
rents  and  interest  and  paid  them 
into  a  bank,  but  he  allowed  his 
son  to  draw  for  the  sums  he 
required.  The  son  died  first: — 
Held,  that  the  presumption  of  an 
advancement  was  not  rebutted. 
Williams  v.  Williams,  370 

See  Parent  and  Child. 
Parol  Evidence. 

AFFIDAVIT. 

See  Winding-up,  2. 

AFFIDAVIT  OF  DOCUMENTS. 

1.  Practice  as  to  requiring  a  De- 
fendant to  make  a  further  affidavit 
as  to  documents.  Warden  v.  Ped- 
dingion,  639 

2.  Where,  after  a  Defendant  has 
made  a  sufficient  affidavit  as  to 
documents,  the  Plaintiff  amends 


his  bill,  introducing  new  matters, 
he  is  entitled  to  have  from  the 
Defendant  a*  further  affidavit  of 
documents  as  to  the  amendments. 
Warden  v.  Peddington.     Page  639 

AGENT. 
See  Principal  and  Agent,  1. 

ALIEN. 
An  alien  who  had  served  on  board 
a  British  man-of-war  for  four 
years  in  time  of  war,^He]d  to  be 
a  natural-born  subject,  under  the 
13  Geo.  2,  c.  3.  Re  Giraud.  385 
See  Trustee  Act. 

AMENDMENT. 
Practice  as  to  permitting  a  bill  to  be 
amended  afler  replication.     Price 
V.  Salusbury.  446 

ANCIENT  LIGHTS. 

1.  Any  alteration  of  ancient  lights, 
although  not  prejudicial  to  the 
owner  of  the  servient  tenant,  gives 
him  a  right  to  obstruct  them. 
Cotching  V.  BassetL  101 

2.  The  owner  of  a  dominant  tene- 
ment, in  the  course  of  re«baild- 
ing,  materially  altered  his  ancient 
lights ;  this  was  done  after  com- 
munication with  the  owner  of  the 
servient  tenement,  and  with  the 
knowledge  and  under  the  inspec- 
tion of  his  surveyor,  but  without 
any  express  agreement.  Held, 
that,  in  equity,  the  lights,  as 
altered,  could  not  be  interfered 
with,  and  a  perpetual  injunction 
was  granted.    Ibid, 
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"AND"  READ  "OR." 
A  testator  gave  to  each  of  four  per- 
sons, when  and  as  they  respectively 
attained  twenty- one,  one- fourth  of 
his  residue  for  life,  and  in  case 
either  of  them  "  should  happen  to 
die  under  the  age  of  twenty-one 
years  and  without  leaving  lawful 
issue,"  then  he  gave  his  share  to 
the  survivors  for  life.  And  from 
and  after  the  decease  of  either  of 
the  legatees  leaving  lawful  issue 
surviving,  he  bequeathed  his  share 
to  such  issue.  And  if  all  four 
legatees  should  die  without  leav- 
ing lawful  issue,  there  was  a  gifl 
over.  One  oT  the  legatees  attained 
twenty-one  and  died  without  issue: 
— Held,  that  her  share  was  un- 
disposed of,  the  Court  being  of 
opinion  that  "  and "  could  not  be 
read  "  or."     Coales  v.  HarL 

Page  349 

ANNUITY. 

I .  Bequest  of  an  annuity  to  husband 
and  wife  "  daring  their  natural 
lives."  The  wife  pre-deceased  the 
testator*  Held,  that  the  husband 
was  entitled  to  the  annuity  for  his 
life.     Alder  v.  Lawless,  72 

ft,  A  testator  devised  his  real  estates 
to  trustees,  upon  trust,  in  the  6rst 
place,  out  of  the  rents,  issues  and 
profits,  to  pay  life  annuities,  "and, 
subject  to  the  trusts  aforesaid,"  to 
pay  the  residue  of  the  rents,  issues 
and  profits  to  his  four  grandsons 
for  life,  and  as  any  of  them  died, 
he  devised  one-fourth  of  the  real 
estates  to  their  children  in  tail. 
Held,  that  the  annuities  were  not 


charged  on  the  corpus  of  the  estate. 
Sheppard  v.  Sheppard*  Page  194 
3.  A  sum  of  £5  per  Cents,  was  held 
on  trust  to  pay  a  number  of  an- 
nuities which  originally  exactly 
exhausted  the  income,  and  the 
capital  was  given  over.  The  fund 
was  converted  into  £3  per  Cents., 
and,  under  a  proviso,  the  annuities 
abated  in  proportion.  Afterwards, 
by  the  death  of  an  annuitant,  the 
income  again  became  sufficient  to 
pay  the  existing  annuities  in  full. 
Held,  on  the  construction  of  the 
deed,  that  the  existing  annuitants 
were  entitled  to  be  paid  in  full  their 
annuities.  Re  Kenneth  Macken* 
zie*s  Settlement.  25S 

See  Forfeiture. 

APPOINTMENT. 
See  Power. 

ATTORNEY. 

See  Solicitor. 

Solicitor  and  Client. 

AUCTIONEER. 
See  Taxation,  8. 

AUGMENTATION  OF  LIVING. 
See  Sequestration. 


BANKER. 

1.  Where  the  account  between  a 
banker  and  his  customer  is  kept 
at  compound  interest,  and  the  cus- 
tomer dies,  the  final  balance  at  his 
death,  in  the  absence  of  contract, 
carries  no  interest.     It  is  the  same 
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where  the  balance  is  in  the  cus- 
tomer's favor,  and  the  banker  dies, 
or  ceases  to  carry  on  business,  or 
becomes  bankrupt.  Crosskill  v. 
Bower,  Bower  v.  Turner,  Page  86 
2,  When  the  accounts  between  banker 
and  customer  have  been  carried  on 
for  a  series  of  years  on  a  particular 
principle,  the  Court  will  assume 
there  is  an  agreement  to  that  effect ; 
but  acquiescence  in  it  does  not 
amount  to  a  settlement  of  account. 
Mosse  V.  Salt.  269 

S,  Bankers  had  a  mortgage  and  a 
banking  account  with  their  cus- 
tomer :  Held,  that  in  ascertaining 
the  amount  due  between  them,  the 
accounts  must,  in  the  first  instance, 
be  taken  separately  and  on  different 
principles.  Ibid. 
See  Compound  Interest. 

Executors,  1. 

Interest,  1. 

Notice. 

Partnership,  S, 

Trustee,  2. 

BEQUEST. 
A  testator,  by  his  will,  said,  '*  I  give 
to  my  wife  all  my  household  fur- 
niture, plate,*'  &c.  '*and  other 
effects  of  the  like  nature,  and  all 
wines,"  &c. "  which  shall,  at  my  de- 
cease, be  in  or  about  any  dwelling 
house  then  occupied  by  me.'*  Held, 
that,  in  construing  the  bequest,  the 
sentence  ought  to  be  divided  into 
two,  and  that  the  qualification  as  to 
his  dwelling-house  applied  only  to 
the  latter  part.  Held,  therefore, 
that  it  passed  plate  at  the  testator's 
bankers,  family  plate  in  the  posses- 


sion of  the  testator's  father  as  tenant 
for  life,  and  to  which  the  tesutor 
was  entitled  absolutely  in  remain- 
der, also  the  produce  of  family  plate 
wrongfully  sold  by  the  tenant  for 
life,  and  furniture,  &c.  deposited 
for  safe  custody  at  a  warehouse. 
Domvile  V.  Taylor^  Page  604 

See  Discretionary  Trust. 

Heir  Looms. 

Will. 

BILL. 

See  Service  out  of  Jurisdiction. 

BILL  OF  COSTS. 
See  Taxation. 

BILL  OF  DISCOVERY. 
See  Bill  to  perpetuate  Testimony. 

BILL  TO  PERPETUATE 
TESTIMONY. 

1.  Principles  and  practice  as  to  bills 
to  perpetuate  testimony  stated. 
Ellke  V.  RoupelL    (No.  1.)     299 

2.  Distinction  between  a  bill  to  per- 
petuate testimony  and  a  bill  of  dis- 
covery. The  former  is  not  a  bill 
of  discovery  in  the  strict  technical 
sense  of  the  term.  Eilice  v.  Rou- 
pelL   (No.  2.)  SOS 

3.  A  bill  of  discovery  must  be  in  aid 
of  proceedings  pending  or  about 
to  be  instituted,  but  the  existence 
of  such  proceedings  would  be  fatal 
to  a  bill  to  perpetuate  testimony. 
Ibid. 

4.  A  bill  to  perpetuate  testimony 
cannot,  by  amendment,  be  con- 
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verted   into  a  bill  of  discovery. 
ElUct  V.  RmptU.    (No.  2.) 

Page  308 

5.  Whether  a  prayer  for  the  per- 
petuation of  testimony  and  for  dis- 
covery can  be  united  in  one  bill, 
qacert.     Ibid. 

6.  The  only  discovery  which  a  Plain- 
tiff in  a  bill  to  perpetuate  testi- 
mony can  require  from  a  Defendant 
is,  a  sufficient  admission  of  his  title 
to  examine  such  witnesses  as  he 
may  think  fit  on  the  various  matters 
and  issues  stated  in  the  bill.    Ibid. 

7.  A  bill  for  perpetuating  testimony, 
if  brought  to  a  hearing,  will  be 
dismissed  with  costs.     Ibid. 

8.  The  Plaintiffs  filed  a  bill  to  per- 
petuate  testimony  as  to  the  validity 
of  a  deed^  which  question,  they 
alleged,  could  not  at  present  be 
tried.  After  the  Defendants  had, 
by  answer,  admitted  the  Plaintiffs' 
right  to  perpetuate  the  testimony, 
the  Plaintiffs  filed  another  bill, 
raising  the  question  of  the  validity 
of  the  same  deed.  A  motion,  by 
the  Defendants,  to  stay  proceed- 
ings in  the  suit  to  perpetuate  tes- 
timony, oh  the  ground  of  the  ex- 
istence of  the  second  suit,  was  re- 
fused with  costs.  Ellice  v.  RoupelL 
(No.  3.)  318 
See  Plea. 

BREACH  OF  TRUST. 
See  Executors,  1,  3,  4. 
New  Trustee. 
Payment  into  Court,  2,  3. 
Trust  for  Sale. 

BUILDING  SOCIETY. 
See  Taxation,  7. 


CAIRNS'  ACT. 
See  Damages. 

CHAMBERS,  APPLICATIONS 

IN. 

See  Payment  out  of  Court,  1. 

CHARGE. 

A  registered  order  of  the  Court  of 

Probate  does  not  create  a  charge 

on  lands.     Bull  v«  Hutchens, 

Page  615 
See  Lis  pendens. 

Merger,  1,  2,  3. 

Priority. 

Statute  of  Limitations,  2. 

Voluntary  Settlement. 

CHARITY. 

1.  The  Court  having  inferred,  from 
reference  to  the  parish  church  in  the 
deed  of  endowment,  that  a  school, 
founded  in  1601,  wasr  a  Church  of 
England  school,  held,  that  the  trus- 
tees and  the  schoolmaster  also  (if 
possible)  ought  to  be  members  of 
that  church,  but  that  the  instruction 
was  open  to  scholars  of  every  re- 
ligious denomination.  Attorney' 
General  v.  CUflon,  596 

S.  The  Court,  though  holding  a  trus- 
tee to  have  been  originally  impro- 
perly appointed,  declined  to  remove 
him.     Ibid. 

3.  Residence  within  a  parish  being  a 
necessary  qualification  of  trustees 
on  their  appointment^  held,  that 
their  removal  out  of  the  parish 
after  their  appointment,  to  such  a 
distance  as  to  make  it  impossible 
to  attend  to  their  duties,  would  be 
a  vacating  of  their  office.  Ibid. 
See  Mortmain. 
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CHARTERER. 

See  Ship. 

CHILDREN. 
See  Issue. 

CHURCH  OF  ENGLAND. 
See  Charity,  1 . 

CLASS. 

See  Parties. 
Survivorship. 

COLLECTOR. 
A  collector  of  parish  rates,  appointed 
by  one  set  of  overseers,  held  ac' 
countable  to  their  successors  in 
office  for  moneys  received  prior  to 
the  appointment  of  the  latter.  An 
account  was  directed  against  the 
collector,  not  disturbing  accounts 
settled  with  the  predecessors,  with 
liberty  to  surcharge,  and  the  De- 
fendanty  who  resisted  the  account, 
was  ordered  to  pay  the  costs  to 
the  hearing.  Sellat  v.  Griffin. 

Page  542 

COMPENSATION. 
See  Lands  Clauses  Act,  I. 
Specific  Performance. 

COMPOUND  INTEREST. 
1.  A  firm  of  two  bankers  were  ac- 
customed to  keep  the  accounts, 
both  of  the  customers  and  of  the 
partners,  at  compound  interest. 
One  partner  died.  Held  that,  in 
tlie  absence  of  any  special  agree- 
ment, it  was  not  proper  to  continue 
the  accounts  as  between  the  sur- 
viving partner  and  the  estate  of 


the  deceased  partner  at  compound 
interest.  BtUe  v.  RMm.  Page  73 
ft.  When  a  mortgage  is  given  by  a 
customer  to  his  bankers  for  a  fixed 
sum,  and  not  for  the  running 
balance,  the  banker  cannot  include 
that  sum  in  the  banking  account 
and  charge  compound  interest  on 
it.    Mime  v.  Salt.  269 

See  Banker. 

CONDITIONS  OF  SALE. 
By  the  conditions  of  sale  relating  to 
leaseholds  it  was  stipulated,  that 
the  production  of  the  last  receipt 
should  be  conclusive  evidence  that 
all  the  covenants  had  been  per- 
formed. Held,  that  the  produc- 
tion of  such  a  receipt  prevented 
the  purchaser  from  taking  the  ob- 
jection that  the  lease  had  been 
forfeited  by  reason  of  the  dilapi- 
dated state  of  the  premises.  BuU 
V.  Hulchens.  615 

CONSIDERATION. 
See  Immoral  Contract. 

CONSIGNEE. 
See  Ship. 

CONSTRUCTION. 
See  Annuity,  2,  3. 
Contract,  2,  3. 
Covenant. 
Covenant  to  settle. 
Forfeiture. 
Referential  Trusts. 
Residue. 
Settlement,  2. 
Statute. 
Will  and  Us  references. 
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CONSULTATION. 

See  Costs,  5. 

CONTRACT. 

1 .  The  Plaintiff  asserted  that  he  had 
contracted  to  purchase  some  shares 
from  the  Defendant,  but  the  con- 
tract was  not  in  writing,  the  fact 
was  contested  and  it  was  proved 
by  the  Plaintiff  alone.  There  was, 
however,  proof  that  the  Plaintiff 
had  paid  the  Defendant  money, 
but  on  what  account  did  not  ap- 
pear, and  that  the  Defendant  had 
admitted,  in  writing,  that  the  shares 
belonged  to  the  Plaintiff,  though 
they  had  not  been  transferred  for 
fourteen  years.  Held,  that  the 
contract  was  sufficiently  proved. 
Parish  v.  Pariah.  Page  207 

2.  A  proposal  to  receive  tenders  for 
certain  things  to  be  sold  (specifying 
no  limitation  or  qualification),  and 
an  acceptance  (also  specifying  no 
limitation  or  qualification),  is  a 
contract  for  the  whole.  Thorn  v. 
The  Commissioners  of  Her  Majesty*  s 
Works  and  Public  Buildings.     490 

3.  The  Defendants  advertised  that 
offers  would  be  received  for  old 
Portland  stone  of  Westminster 
Bridge.  The  Plaintiffs  made  an 
offer  for  the  stone  of  a  particular 
quality,  which  was  accepted : — 
Held,  that  this  was  a  contract  for 
the  purchase  of  all  the  stone  of 
that  quality.     Ibid. 

See  Immoral  Contract. 
Marriage  Contract. 
Settlement,  1. 
Specific  Performance,  2,3,4. 


CONTRIBUTORY. 
See  WiNDiNO-up,  5. 

CONVERSION. 

1.  Commissioners  having  compul- 
sory powers  to  purchase  lands 
gave  notice  to  an  owner  of  free- 
holds of  taking  them,  and  to  treat. 
He,  in  reply,  stated  the  price  he 
was  wilh'ng  to  take,  but  he  died 
before  the  acceptance  of  the  offer. 
The  purchase  was  afterwards  com- 
pleted at  that  price.  Held,  that 
the  real  estate  had  not  been  con- 
verted into  personalty  at  the  death 
of  the  owner,  and  that  the  pur- 
chase-money belonged  to  his  heir- 
at-law.     Re  Battersea  Park  Acts. 

Page  591 

2.  Freeholds  in  which  a  lunatic  was 
interested  were  taken  compulsorily 
by  a  company,  and  the  purchase- 
moneys,  which,  under  the  act  of 
parliament,  were  liable  to  be  in- 
vested in  land,  was  paid  into 
Court  and  laid  out  in  the  govern- 
ment funds.  The  existence  of  the 
fund  was  overlooked,  and  it  went 
on  accumulating.  A.  B.,  who  be- 
came tenant  in  tail  in  possession, 
with  immediate  remainder  to  her 
in  fee,  by  her  will,  devised  her  real 
estate  and  bequeathed  "all  such 
capital  stock  and  moneys  as  she 
should  be  possessed  of  or  inte- 
rested in  at  her  death  in  the  pub- 
lic, government  or  parliamentary 
funds,"  but  she  expressed  no 
further  intention  as  to  conversion. 
Held,  that  the  principal  fund 
passed  as  real  estate  and  the  ac- 
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cumulations   as    personal    estate. 
Dixie  V.  fVrighl.  Page  662 

COPYRIGHT. 
See  Copyright  of  Desiom. 
Registry  of  Design, 

COPYRIGHT  OF  DESIGN. 

1.  Distinction  between  the  two  acts 
relating  to  the  copyright  of  de- 
sign (5  &  6  Fid,  c.  100,  and  (he 
6  &  7  Fid.  c.  75).  The  first  ap- 
plies  to  new  designs  for  the  orna- 
mentation of  articles,  the  second 
to  new  designs  of  articles  of  utility. 
Windooer  v.  Smith,  200 

%,  A  design  of  a  carriage  was  regis- 
tered under  the  6  &  7  Fid.  c.  75. 
The  inventor  claimed  four  things 
as  new,  and  as  conducive  to  the 
*•  utility"  of  the  design.  There 
was  no  novelty  as  to  three  of  them, 
and  they  did  not  contribute  to  the 
•'utility."  The  fourth  tended  to 
its  utility,  but  was  the  mere  ex- 
tensiou  of  a  well-known  principle. 
Held,  that  the  claim  to  monopoly 
could  not  be  supported  under  the 
above  act,  and  that  the  design  was 
not  protected  under  the  former 
act  (5  &  6  Fid,  c.  1 00),  as  an  orna- 
mental design,  it  not  having  been 
registered  under  that  act.  Ibid* 
See  Registry  of  Design. 

CORPUS. 
See  Annuity,  2. 

Tenant  for  Life  and  Remain- 
derman, 1. 

COSTS. 
1.  Costs  of  exceptions  allowed,  and 


of  those    disallowed  apportioned 
and  set-off.     Dall^  v.  Warkam, 

Page  69 

2.  Costs  of  a  second  petition  to 
wind-up  allowed,  under  the  cir- 
cumstances. Re  the  Commercial 
Discount  Company i  Livuted,     198 

3.  When  parts  of  an  estate  are  taken 
by  several  railway  companies,  and 
the  united  compensation  moneys 
are  invested  in  one  purchase,  the 
ordinary  costs  of  re-investment 
are  to  be  borne  by  them  equally, 
and  not  in  the  proportions  of  their 
respective  compensation  moneys 
so  re-invested.  In  re  the  Marjf' 
port,  ^c.  Railway  Act.  Ex  parte 
the  Earl  of  Lonsdale.  S97 

4.  Portions  of  an  estate  were  taken 
by  three  companies,  two  of  which 
afterwards  merged  into  one  com- 
pany : — Held,  that  the  amalga- 
mated companies  must  bear  two- 
thirds  of  the  costs  of  a  joint  re- 
investment.    Ibid. 

5.  The  Defendant  was  one  of  two 
trustees  for  sale  of  an  estate,  the 
produce  of  which  was  divisible 
amongst  persons  sui  juris.  He 
refused  to  concur  in  a  sale  agreed 
upon  by  his  cestuis  que  trust,  until 
he  had  been  furnished  with  deeds, 
&c.,  relating  to  another  and  an 
independent  trust,  and  to  which 
the  Court  held  he  was  not  entitled. 
He  also  refused  to  retire  from  the 
trusts  to  facilitate  the  sale.  Upon 
a  bill  by  the  other  trustees  and  the 
persons  beneficially  interestedy  he 
was  removed  from  the  trusts  and 
ordered  to  pay  the  costs  of  the 
suit.     Palairet  v.  Carew,  564 
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6.  The  costs  of  suit  were  ordered  to 
be  taxed  as  between  solicitor  and 
client,  and  paid  out  of  the  trust 
funds.  It  was  held,  that  the  costs 
of  a  consultation  with  Queen's 
Counsel,  as  to  the  frame  of  the 
bill,  ought  to  be  allowed,  not  with - 
standing,  by  his  advice,  a  part  of 
the  relief  sought  by  the  draft  bill 
was  abandoned,  and  never  became 
the  subject  of  the  suit.  Forster  v. 
Davies.  Page  624 

7.  An  estate  was  devised  for  sale 
and  a  portion  undisposed  of  de- 
scended on  the  heir.  Held,  that 
the  costs  of  a  suit  to  administer 
the  real  estate  fell  on  the  devisees 
and  heir  part  passu.  Maddison  v. 
Pye.  658 
See  Lands  Clauses  Act,  1. 

Taxation. 

Tenant  for   Lifb  and  Re- 
mainderman, 1. 
Trustee  Relief  Act. 

COURT  OF  PROBATE. 

See  Charge. 

COVENANT. 

1.  A  covenant  not  to  carry  on  the 
trade  of  horse-hair  manufacturer 
within  200  miles  of  Birmingham^ 
held  valid.  Harms  v.  Parsons,  328 

2.  A  covenant,  on  the  purchase  of 
the  business  of  horse-hair  manu- 
facturers, not  to  carry  on  the  trade 
of  horse-hair  manufacturer,  con- 
strued to  prevent  the  covenantor 
from  the  buying  and  selling  manu- 
factured horse- hair.     Ibid. 

See  Covenant  to  settle  after- 
acquired  Property. 


COVENANT  TO  SETTLE 
AFTER-ACQUIRED  PRO- 
PERTY. 

1 .  A  covenant  by  the  husband  alone 
to  settle  the  after-acquired  pro- 
perty of  the  wife  does  not  bind 
her  separate  property,  but  such  a 
covenant  of  the  husband  and  wife 
does.  Such  a  covenant  to  settle 
does  not  bind  property  over  which 
a  wife  is  deprived  of  the  power  of 
disposition.    Coventry  v.  Coventry, 

Page  612 

2.  Covenant  by  husband  and  wife  to 
settle  all  after-acquired  property, 
**  not  being  already  settled  for  her 
separate  use:"  Held,  not  to  bind 
property  subsequently  bequeathed 
to  the  wife  for  her  separate  use. 
Ibid. 

See  Settlement,  2. 

CROSS  BILL. 
See  Mistake. 


DAMAGES. 

In  a  case  for  an  injunction,  which, 
from  circumstances  arising  after 
the  bill  was  filed,  could  not  be 
granted,  the  Court,  under  Sir 
//.  Cairns'  Act  (21  &  22  Vict. 
c.  27,  s.  2)  awarded  damages, 
though  not  specifically  prayed  for 
by  the  bill.     Catton  v.  Wyld.  266 

DEBT. 
See  Interest,  2. 
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DEED. 

See  Annuity,  3. 

Referential  Trusts. 
Rbiormino  Deed. 

SSTTLBMBNTi  2. 

Voluntary  Deed. 

DEMAND  IN  WRITING. 

See  Friendly  Societies  Act,  1. 

DEMONSTRATIVE  LEGACY. 

A  testatrix,  after  stating  that  she 
was  desirous  of  leaving  certain 
legacies,  requested  her  supposed 
husband  to  pay  certain  legacies  out 
of  his  own  estate.  He  predeceased 
her.  Held,  that  the  legacies  were 
demonstrative  and  payable  out  of 
the  testatrix's  estate.  Jones  v. 
SouthalL    (No.  2.)  Page  31 

DEMURRER. 

See  Insurance,  2. 
New  Trustee. 
Registry  of  Design,  1. 

DESCRIPTION  OF  LEGATEE. 

By  his  will,  a  testator  gave  his  real 
and  personal  estate  to  trustees  on 
trusts  for  his  sister.  By  a  codicil 
he  gave  a  legacy  to  his  eldest 
nephew,  whom  he  called  his  **  heir 
at  law,"  and  he  directed  that  the 
codicil  should  not  give  to  his 
trustees,  for  the  benefit  of  his 
sister,  any  after-acquired  freeholds 
or  copyholds ;  but  that  the  same, 
as  to  freeholds,  should  descend 
to  his  heir  at  law,  and  as  to  cus- 
tomary estates,  to  his  customary 
heir.     At  the  testator's  death,  his 


sister  was  his  heiress  at  law  and 
customary  heir.  Held,  that  she 
was  not  excluded  from  taking  by 
descent  the  after-acquired  copy- 
holds.   Gould  V.  Gould.    Page  39 L 

DESIGN. 

See  Copyright  of  Design. 
Registry  of  Design. 

DEVISE. 
Devise  of  all  the  freehold  and  real  and 
leasehold  estates  in  the  counties  of 
Lincoln  and  Cambridge  (except 
such  as  I  have  hereinbefore  dis- 
posed of)  "  and  all  the  leasehold 
lands"  at  i^.,  in  the  "  county  of 
Dorset^  and  elsewhere,  which  I 
can  dispose  of  by  this  my  will.*' 
Held,  that  it  passed  freeholds  in 
Norfolk  and  elsewhere  wherever 
situate.  Pinney  v.  Sir  fFiUiain 
Marriott,  643 

See  Conversion. 

Will  arid  its  references, 

DISCOVERY. 
See  Affidavit  of  Documents. 
Exceptions. 
Privilege. 

DISCRETION. 

See  Discretionary  Trust. 

Precatory  Trust. 

DISCRETIONARY  POWER. 
Bequest  to  trustees  to  apply  the 
income  or  principal  for  the  benefit 
of  S,  /.,  widow,  and  of  her  three 
children,  in  such  proportions,  &c., 
as  the  trustees,  in  their  absolute 
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discretion,  should  think  proper ; 
but  in  case  8.  J.  married  again, 
her  interest  to  cease.  The  trustees 
declined  to  act.  Held,  that  the 
fund  must  be  divided  equally 
between  5.  /.  and  her  three 
children.    Ixod  v.  Izod.    Page  242 

DISCRETIONARY  TRUST. 

1.  A  testator  bequeathed  a  legacy 
to  his  widow,  "  to  be  used  for  her 
own  and  the  children's  benefit,  as 
she  shall  in  her  judgment  and 
conscience  think  fit,  being  con- 
vinced that  it  will  be  disposed  of 
conscientiously  and  properly  by 
her  for  the  purposfts  mentioned, 
recommending  her  not  to  diminish 
the  principal."  The  widow  ap- 
pointed the  capital  between  the 
children  very  unequally.  The 
Court  (one  child  opposing)  re- 
fused to  part  with  the  fund  or  to 
declare  the  right  during  the  life 
of  the  widow.  Hart  v.  7Vi6e. 
(No.  4.)  279 

2.  Bequest  to  a  widow  "  to  be  ap- 
plied by  her  for  the  payment  of 
my  lawful  debts,  and  the  residue 
for  her  own  use  and  benefit  and 
thatofour  infant  daughter."  Held, 
that  this  was  not  a  discretionary 
trust,  but  that  they  were  equally 
entitled.  Bibby  v.  Thompson, 
(No.  1.)  646 
See  Precatory  Trust. 

DISMISSAL  FOR  WANT  OF 
PROSECUTION. 

See  Notice  of  Motion. 


ENJOYMENT  IN  SPECIE. 
See  Tbmakt  for  Life. 

EVIDENCE. 

1.  The  testimony  of  a  claimant  alone 
cannot  be  acted  on,  unless  there 
be  some  corroborative  evidence. 
Parish  v.  Parish.  Page  207 

2.  By  the  General  Orders  evidence 
in  a  cause  is  to  close  within  eight 
weeks  after  issue  joined,  but  a 
witness  who  has  made  an  affidavit 
may  be  cross-examined  within  one 
month  after  such  eight  weeks.  A 
Defendant  may  move  to  dismiss, 
if  the  Plaintiff  does  not  set  down 
the  cause  "  within  four  weeks 
after  the  evidence  closed."  Held, 
in  a  case  where  there  was  no 
cross-examination^  that  the  evi- 
dence closed  at  the  end  of  eight 
weeks«  and  not  of  twelve  weeks. 
Hart  V.  Roberts.  231 

3.  Evidence  of  the  notoriety  of  a 
fact  in  a  neighbourhood  rejected. 
Wentworth  v.  Lloyd.  467 
See  Contract,  1. 

Marriage  Contract. 
Parent  and  Child. 
Parol  Evidence. 


EXCEPTIONS. 
A  bill  was  filed  by  the  next  of  kin 
against  A.  6.,  the  administratrix, 
and  C.  /).,  who  was  the  partner  and 
executor  de  son  tort  of  the  intestate, 
for  the  administration  of  the  estate 
and  to  take  the  partnership  ac- 
counts:— Held  that  C.  /).,  who 
had  not  demurred,  was  bound  to 
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set  out  the  partnership  accounts. 
Leigh  V.  Birch.  Page  399 

See  Costs,  1. 

EXECUTORS. 

1.  An  executor,  who  allows  his  testa- 
tor's estate  to  become  insolvent,  by 
keeping  an  account  at  a  banker's 
at  compound  interest,  will  not  be 
allowed  the  accumulated  interest 
in  passing  his  accounts.  Bate  v. 
Robins,  73 

2.  An  executor  voluntarily  confessed 
judgments,  which  he  paid,  and 
afterwards,  in  an  administration 
suit,  the  assets  were  insufficient  to 
pay  the  remaining  debts.  Held, 
that  the  executor  was  still  entitled 
to  priority  for  his  costs  of  suit. 
Sanderson  v.  StoddarU  155 

3.  A  testator  died  in  August^  186U 
and  his  executors  remitted  to  their 
solicitor  80/.  to  obtain  probate  and 
25/.  to  pay  legacy  duty.  The 
solicitor  became  bankrupt  in  No* 
vember,  1861,  and  the  money  was 
lost.  The  Court  allowed  the  ex- 
ecutors the  80/.,  but  not  the  251., 
the  latter  advance  being  premature, 
the  legacies  not  having  yet  (1863) 
been  paid.     Castle  v.  Warland, 

660 
See  Statute  of  Limitations,  1. 

EXECUTOR  DE  SON  TORT. 

See  Exceptions. 


FAMILY  TRUSTS. 

See  Discretionary  Trust. 

Precatory  Trust. 


FARMING  STOCK. 
A  farmer  bequeathed  "  the  whole  of 
the  consumable  and  other  pro- 
visions, farming  stock  and  effecU, 
farming  implements,  growing  crops 
and  tenant  right "  in  or  upon  his 
dwelling-house  and  farm  at  his 
death  to  trustees,  to  carry  on  the 
farm  "  until  the  6th  of  April  next 
subsequent  to  or  following  the  time 
of  his  decease,*'  and  after  that  day, 
to  transfer  '*  the  consumable  and 
other  provisions,  farming  stock  and 
effects,"  &c.  then  upon  his  house 
and  farm  to  his  son.  He  declared 
that  his  trustees  were  not  to  sell 
the  "  farming  stock  and  effects  '* 
except  in  the  ordinary  course  of 
management  of  the  farm,  and 
that  the  money  produced  thereby 
should  fall  into  his  residue.  The 
testator  died  about  four  o'clock  on 
the  5th  Aprils  at  which  time  there 
was  on  the  farm,  besides  the  ordi- 
nary farming  stock,  a  large  quan- 
tity of  corn  and  wool  of  the  last 
year's  produce,  and  an  excess  of 
fat  sheep  and  stock  of  the  value  of 
3,314/.  Held,  that  these  passed 
to  the  son.  Harvey  v.  Harvey* 
Page  441 

FEME  COVERT. 
See  Husband  and  Wife. 
Separate  Use. 

FINES  AND  RECOVERIES 

ACT. 

See  Separate  Use,  1,  ft. 

FORECLOSURE. 

See  Absent  Parties. 

Mortgage. 
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FORFEITURE. 
In  1852,  A.  B*  voluntarily  cove- 
nanted to  pay  an  annuity  to  CD. 
until  she  "  should  do  any  act 
whereby  the  same  or  any  part 
thereof  should  be  vested  or  become 
liable  te  be  vested  in  any  other 
person.'*  She  married  in  1859, 
but  it  did  not  appear  that  the 
husband  had,  in  any  way,  inter- 
fered with  the  annuity.  Held, 
that,  by  the  marriage  alone,  she 
had  not  forfeited  the  annuity. 
Bonfieid  v.  HasseL  Page  2 1 7 

See  Insurance,  3, 

FRAUD. 
See  Husband  and  Wife,  1,  3. 
Winding-up,  5. 

FRIENDLY  SOCIETIES  ACT. 

1.  The  Friendly  Societies  Act  (18 
&  19  Vict.  c.  68,  8.  23)  requires 
the  assignees,  &c.  of  the  officers  of 
such  societies  "upon  demand  in 
writing"  to  pay  the  debts  due 
from  such  officers  in  priority  of 
his  other  creditors : — Held,  that 
a  bill  filed  to  recover  the  amount 
is  a  sufficient  "demand  in  writing.*' 
Absolom  V.  Gething,  822 

2.  The  priority  over  other  creditors, 
which  is  given  to  friendly  societies 
for  debts  due  to  them  from  their 
treasurer,  &c.  is  not  lost  by  their 
neglecting,  for  some  time,  to  make 
him  give  the  security  required  by 
their  rules  and  by  statute,  nor  by 
their  neglect  to  audit  his  accounts. 

Ibid. 


GENERAL  ORDERS. 
1. — 14th  Consolidated,  Rule  9« 
The  9th  rule  of  the  Uth  Conso- 
lidated Order  does  not  enable 
a  Defendant  who  has  answered 
the  original  bill  to  plead  to  it 
after  amendmenty  where  it  still 
raises  the  same  issue.  Ellice  v. 
RoupelL    (No.  1.)       Page  299 

2. — 22nd  Consol.Ord.  art. 2.  r.  1 1  • 
A  decree  for  foreclosure  was  made 
against  a  cestui  que  trusty  and 
the  bill  was  taken  pro  confeuo 
against  his  trustees.  The  de- 
cree was  served  on  the  trustee, 
but  without  the  necessary  notice. 
Afler  the  expiration  of  three 
years,  the  Court  dispensed  with 
service  of  the  decree  on  the 
trustee  altogether,  and  made  it 
absolute  against  him.  Thurgood 
v.Cane.  156 

3. — 73rd  of  11th  November,  1862. 
See  Evidence,  2. 
Winding-up,  2. 


HEIR. 

See  Description  of  Legatee. 

HEIR  AND  DEVISEE. 
See  Costs,  7. 

HEIR  AND  NEXT-OF-KIN. 
See  Conversion. 
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HEIRLOOMS. 
A  testator  devised  his  freeholds  to 
tlie  first  and  other  sons  of  A\  (who 
was  living  and  unmarried)  succes- 
sively in  tail,  with  remainder  to  B, 
for  life,  with  remainder  to  B's  first 
and  other  sons  successively  in  tail, 
&c.  And  he  bequeathed  his  plate 
to  B.  for  life,  and  after  her  de- 
cease, he  gave  the  same  "in  the 
nature  of  an  heirloom  to  the  per- 
son, who,  for  the  time  being, 
should  be  in  the  actual  possession 
and  enjoyment  of  his  freehold  es- 
tates under  the  limitations  of  his 
will."  In  the  lifetime  of  A.,  B. 
and  her  eldest  son  executed  a  dis- 
entailing deed.  A,  survived  both 
B.  and  her  eldest  son,  and  be  died 
without  having  been  married.  At 
A.*s  death,  C.  was  the  issue  in  tail 
of  B,f  but  was  not  in  possession  of 
the  freehold.  Held,  that  there  had 
been  no  failure  of  the  gift  of  the 
plate,  and  that  C,  and  not  the  re- 
presentatives of  B.,  were  entitled 
to  it.     Hogg  v.  Jones.       Page  45 

HUSBAND  AND  WIFE. 
1.  A  settlement,  made  by  a  woman 
pending  an  engagement  and  seven 
weeks  before  her  marriage,  with- 
out the  knowledge  of  her  intended 
husband,  and  in  favor  of  persons 
for  whom  she  was  under  no  legal 
or  moral  tie  to  provide,  was  set 
aside  as  a  fraud  on  the  husband's 
marital  right.  Dowries  v.  Jennings, 

St,  A  delay  of  two  years  and  a-half 
after  knowledge  in  taking  proceed- 
ings to  set  aside  a  deed  as  a  fraud 


on  the  marital  rights,  held  not 
sufficient  to  deprive  the  husband 
of  his  right  to  relief.  Donmes  v. 
Jennings.  Page  290 

3.  Assuming  that  in  Hunt  v.  Mat- 
thews (I  Fern.  408)  the  settlement 
was  made  after  the  treaty  of  mar- 
riage, it  is  difficult  to  reconcile  it 
with  Lord  Thurlow's  observations 
in  Strathmore  v.  Boiwes  (1  Fes.jun. 
28).     Ibid. 

4.  Estates  of  a  husband  were  settled 
on  the  husband  for  life,  with  re- 
mainder to  such  uses  as  the  hus- 
band and  wife  should  appoint  for 
raising  money  by  mortgage,  and  in 
default  to  the  wife  for  life,  with 
remainder  to  the  husband  and  wife 
in  equal  moieties.  The  husband 
and  wife  executed  the  power,  for 
the  purpose  of  raising  money  for 
the  use  of  the  husband  : — Held, 
that  the  wife's  estate  could  not  be 
considered  as  surety  for  the  bus- 
band's  debt,  and  that  she  had  no 
equity  to  have  the  whole  mortgage 
money  paid  out  of  the  husband's 
moiety  alone.  Scholefield  v.  Lock- 
wood.    (No.  1.)  434 

5.  A  husband  deserted  his  wife  im- 
mediately after  her  marriage  in 
1846,  and  she  was  supported  by 
her  sister.  In  1848,  an  annuity  was 
bequeathed  to  her  for  her  life, 
which  the  trustee  accumulated 
until  1862,  when  the  wife  ob- 
tained a  decree  for  a  judicial 
separation.  In  1868,  the  Court, 
on  the  petition  of  the  wife  and 
her  sister,  ordered  the  whole  ac- 
cirinulations,  amounting  to  1,315/. 
Stock,  to  be  paid  over  to  the  sister 
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to  the  exclusion  altogether  of  the 
husband.     Re  Ford.        Page  621 

See  CoYBNANT  TO  SETTLE   AFTER- 
ACQUIRED  Property. 
Marriage  Contract. 
Settlement. 
Separate  Use,  I,  2,  3. 


IMMORAL  CONTRACT. 

A  daughter  joined  her  father  in 
covenanting  to  surrender  a  copy- 
hold, by  way  of  mortgage,  to  A,  B, 
for  a  sum  of  money  lent  by  him  to 
the  father.  Part  of  the  consi- 
deration was  the  permission  of  the 
father  to  allow  A.  B,  to  continue 
his  visits  to  the  daughter,  whom 
he  was  seducing,  or  had  seduced. 
Upon  a  bill  to  enforce  the  deed 
and  a  cross  bill  to  cancel  it,  the 
Court  at  first  considered  that  it 
could  not  interfere  for  either  party, 
but  ultimately  ordered  the  deed  to 
be  cancelled,  and  that  A,  B.  should 
pay  the  costs  of  both  suits,  except 

those  of  the  father.      W v. 

B .    B V.  fV .      574 

INCOME  TAX. 

Though  in  dealings  between  mer- 
chants, in  discounting  bills  and 
the  like,  and  in  loans  made  for 
short  periods,  the  income  tax  is 
not  deducted,  yet,  in  a  mortgage 
transaction,  the  mortgagor  is  en- 
titled to  deduct  it.    Mo$se  v.'SaU. 

269 


INDEMNITY. 
See  Principal  and  Surety,  1. 
Specific  Performance,  1. 

INFANT. 
After  decree  in  a  suit  instituted  by 
several  infants,  one  came  of  age 
and  objected  to  remain  co-PIain- 
tifr.  His  name  was  struck  out  as 
co-PlaintiflT  and  he  was  made  a 
Defendant.  Bicknell  v.  B'tckneU. 
Page  881 
See  Partition. 

INJUNCTION. 
See  Letters. 

New  Trustee. 

INSURANCE. 

1.  Some  shipowners  joined  in  a  club, 
and  provided  for  the  mutual  in- 
surance of  their  respective  ves- 
sels. Held,  that  this  was  not  an 
illegal  association  under  the  35 
Geo.  3,  c.  63;  but  whether  it  is 
necessary  to  have  a  policy  in  such 
cases,  quaere*  Bromley  v.  fVU- 
Hams,  177 

2.  By  the  rules  of  a  shipping  in- 
surance cluby  its  affairs  were  to 
be  managed  by  the  members,  as- 
sisted by  the  treasurer  and  secre- 
tary, and  the  "finance  committee*' 
were  to  sign  all  cheques  and  see 
that  the  funds  were  duly  appro- 
priated. A  ship  of  a  member 
having  been  lost  at  sea,  he  sued 
seven  of  the  members  and  the 
treasurer  and  secretary  .to  obtain 
payment  of  the  loss.  There  being 
no  finance  committee :  Held,  on 
demurrer,  that  these  Defendants 
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bad   not   improperly   been    made 
parties.     Bromley  v.  Williams, 

Page  177 
3.  By  a  rule  of  a  shipping  insurance 
club,  a  fine  was  imposed  on  non- 
payment of  the  premium  for  a 
month  after  it  became  due,  and  at 
the  end  of  two  months,  he  was  to 
be  deprived  of  the  benefit  of  in- 
surance until  the  arrears  were  paid. 
A  member  insured  his  ship,  which 
was  lost  at  sea  after  the  premium 
became  due  but  before  the  expi- 
ration of  the  month.  Whether,  on 
subsequently  paying  the  premium, 
the  member  was  entitled  to  the 
sum  insured,  qttcere.     Ibid, 

INTEREST. 

1.  A  bankers*  account  was  kept  at 
compound  interest.  In  1847,  the 
customer  gave  the  bankers  a  se- 
curity for  all  moneys  then  due  or 
thereafter  to  become  due,  ''with 
interest  for  the  same  after  the 
rate  of  5L  for  every  100^  by  the 
year."  In  1855^  the  customer 
assigned  all  his  estate  to  trustees 
for  the  benefit  of  his  creditors,  and 
his  banking  account  ceased.  Held, 
that,  under  this  security,  the 
bankers  were  entitled  to  com- 
pound interest  down  to  the  date 
of  the  creditors'  deed,  but  to 
simple  interest  only  afterwards. 
CrossklU  V.  Bower,  Bower  v. 
Turner.  86 

2.  As  between  tenant  for  life  and 
remainderman,  the  interest  on  the 
testator's  debts  must  be  borne  by 
the  income  as  from  the  day  of  his 
death.     Barnes  v.  Bond.  63:^ 


3.  A  testatrix  directed  a  cburcb  to 
be  built,  and  as  soon  as  built  she 
gave  5,000/.  for  the  endowment 
of  the  ministeri  '*  but  without  any 
interest  in  the  meantime."  The 
building  of  the  church  was  de- 
layed several  years  by  litigation, 
and  no  minister  had  been  ap- 
pointed. The  Court  declined  to 
decide,  in  the  absence  of  the  mi- 
nister, whether  any  interest  was 
payable  on  the  legacy,  but  inti- 
mated that  interest  before  an  ap- 
pointment of  minister  would  not 
form  part  of  the  capital.  Fuher 
v.  Brierley.     (No.  4.)      Page  602 

4.  A  purchaser  is  liable  to  pay  in- 
terest on  his  purchase-money  from 
the  time  when  he  could  prudently 
take  possession ;  but  held,  that  he 
could  not  prudently  take  posses- 
sion at  the  time  a  good  title  was 
shown,  if  he  had  no  assurance  that 
a  person  having  a  charge  on  the 
property  would  join  in  the  con- 
veyance, f Veils  V.  AfaiwelL 
(No.  2.)  550 

5.  As  to  the  time  from  which  inte- 
rest is  chargeable  against  a  tenant 
for  life  who  commits  waste.  Bagoi 
V.  BagoL  Legge  v.  Legge.  509 
See  Banker,  1. 

Compound  Interest. 
Executors,  1. 

«'  ISSUE"  CONSTRUED 
«•  CHILDREN." 
1.  A  testator  bequeathed  his  resi- 
duary personal  estate  to  his  nephew 
and  niece  equally,  and  after  their 
respective  deaths^  amongst  their 
"issue,"  if  there  should  be  any 
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"  children"  to  take  their  parents' 
share.  But  in  case  the  nephew  or 
niece  died  "without  issue,  or 
leaving  such  they  should  me  under 
twenty-one  without  issue,"  then 
he  gave  his  or  her  share  to  the 
other  of  thera  or  his  or  her  issue 
*'  if  he  or  she  be  then  dead  leaving 
issue  as  aforesaid."  The  niece 
died  in  1811,  leaving  issue;  the 
nephew  died  in  1862,  leaving  no 
issue.  Held,  that  "  issue"  in  the 
first  part  of  the  will  meant 
"  children,"  but  in  the  latter  part 
"  issue  generally,"  and  that  on  the 
death  of  the  nephew,  all  the  issue 
of  the  niece  then  living  took  per 
capita.     Re  Carrie's  Will, 

Page  426 
2.  Devise  to  A,  for  life,  and  after  her 
decease  to  her  '*  lawful  issue"  then 
living  and  the  "  children"  of  such 
of  them  as  should  be  then  dead, 
in  equal  shares,  the  children  of 
such  issue  to  take  their  "  parent's 
share."  Held,  that  the  word 
"  issue "  was  to  be  construed 
"  children,"  and  that  the  children 
of  A,  and  the  children  of  A,'$ 
children  who  predeceased  her 
took  for  life  only.  Fairfield  v. 
ButhelL  158 

JOINT  TENANCY. 

1.  The  several  receipts  by  joint 
tenants  of  a  portion  of  a  trust 
fund  does  not  destroy  the  joint 
tenancy  as  to  the  remainder  of 
the  fund.  Leah  v.  MacdowalL    28 

2.  A  testator  gave  the  residue  of 
his  real  and  personal  estate  to  his 
nephews  and  nieces  living  at  his 

VOL.  XXXII. 


death.  But  if  any  should  be  then 
dead,  their  offspring  were  to  be 
considered  to  stand  in  the  place  of 
their  parents  and  to  take  '*  the 
same  benefit."  Held,  that  though 
the  nephews  and  nieces  took  as 
tenants  in  common,  their  offspring 
took  as  joint  tenants.  Leak  v. 
Macdofvatt.  Page  28 

JUDGMENT. 

See  Executors,  2. 

JUDICIAL  SEPARATION. 
See  Husband  and  Wife,  5, 

JURISDICTION. 
See  Winding-up,  1,  4. 


LACHES. 
See  Husband  and  Wife,  2. 
Lapse  of  Time. 

LANDS  CLAUSES  ACT. 
(8  &  9  Vict.  c.  18,  s.  80.) 

1.  Upon  an  application  by- a  tenant 
for  life  to  pay  to  a  mortgagee  the 
amount  of  compensation  money 
which  was  in  Court:  Held,  that 
the  company  was  not  bound  to  pay 
the  mortgagee's  costs  of  appearing. 
Re  Hatfield's  Estate.  (No.  2.)   252 

2.  An  existing  railway  company  was 
authorized  by  an  act  to  make  some 
extensions  and  new  works  on  their 
linCi  and  '*  for  the  purposes  of  the 
works  by  the  act  authorized  and 
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the  general  purposes  of  their  un- 
dertaking/* the  company  might 
raise,  by  the  creation  of  new  shares, 
any  sum  not  exceeding  100,000/. 
The  Lands  Clauses  Consolidation 
Act,  1845,  was  incorporated  in 
the  special  act,  "  save  so  far  as  the 
clauses  and  provisions  thereof  re- 
spectively were  expressly  varied 
or  excepted  by  this  act."  Held, 
that  the  16th  section  of  the  Lands 
Clauses  Act  (8  &  9  rtcL  c.  18), 
which  requires  the  whole  capital 
to  be  subscribed  before  the  com- 
pulsory powers  of  taking  land  is 
put  in  force,  was  inapplicable  to 
the  new  act.  IVeld  v.  The  South 
Western  Railway  Company, 

Page  340 
See  Costs,  S. 


LAPSE  OF  TIME. 
A,  B,i  a  trustee,  misapplied  a  trust 
fund  of  which  he  was  tenant  for 
life,  and  he  died  in  1834.  C.  />., 
who  then  became  entitled  to  it, 
died  in  1858,  having  taken  no  pro- 
ceeding to  recover  it.  A  bill,  filed 
in  1863  by  the  representatives  of 
C.  D.  against  the  representatives 
of  the  representative  of  A,  B.,  to 
recover  the  fund,  was  dismissed 
with  costs,  on  the  ground  of  the 
lapse  of  time.     Hodgson  v.  Bibby, 

221 
See  Husband  and  Wife,  2. 
Winding-up,  5. 

LEASEHOLDS. 
See  Tenant  for    Life    and    Re- 
mainderman, 2. 


LEGACY. 
See  Adbmftion. 
Bequest. 

Demonstrative  Leo  act. 
Farming  Stock. 
Interest,  3. 
Will  and  Us  references. 
Wine. 

LEGAL  ESTATE. 
See  Priority. 

LEGATEE. 

Bequest  to  the  testator's  grand- 
children and  nephews  and  nieces. 
The  testator  had  no  brothers  and 
sisters,  and  therefore  no  nephews 
and  nieces :  Held,  that  the  nephews 
and  nieces  of  his  wife  were  entitled. 
Hogg  V.  Cook.  Page  641 

LETTERS. 
Where  the  solicitor  of  a  company 
writes  a  letter  apparently  on  be- 
half of  the  company,  he  has  no 
such  property  in  it  as  to  entitle 
him  to  prevent  its  publication, 
although  he  swears  that  it  was 
written  in  his  private  capacity. 
Howard  v.  Gunn.  462 

LIEN. 
See  Ship. 

Trustee  and  Cestui  que  Trust. 

LIFE  INTEREST. 

5ee'*IssUK*'cONSTRUED''CHILDREN'*IS. 

LIGHTS. 
See  Ancient  Lights,  1,  2. 
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LIS  PENDENS. 
A  registered  lis  pendens  does  not 
create  a  charge  or  lien  on  the  pro- 
perty, nor  does  it  excuse  a  pur- 
chaser from  completing  his  con- 
tract. It  merely  puts  him  upon 
an  inquiry  into  the  validity  of  the 
PlaintifTs  claim.  Buil  ?.  Hutchens, 
Page  615 

LIVING. 

See  Sequestration. 

LUNATIC. 
See  Trustee,  4. 


MARRIAGE  CONTRACT. 
Upon  the  treaty  for  a  marriage,  the 
father  of  the  lady  wrote  to  the 
husband,  *^I.  still  adhere  to  my 
last  proposition,  viz.,  to  allow 
Elizabeth  lOOZ.  a-year,  .  •  •  and 
at  my  decease  she  shall  be  entitled 
to  her  share  of  whatever  property 
I  may  die  possessed  of."  Held, 
1st.  That  this  was  a  contract  bind- 
ing on  the  father;  2nd.  That  it 
was  not  so  vague  as  to  prevent  its 
being  enforced ;  drd.  That  it  did 
not  include  freehold  property ; 
4th.  That  the  daughter  was  en- 
titled to  an  equal  share  with  the 
other  children  of  the  personal 
estate  which  the  testator  died 
possessed  of,  after  deducting  the 
widow's  one-third  share  and  the 
debu  and  expenses;  5th.  That 
parol  evidence  was  inadmissible  to 


shew  what  was  intended  by  the 
words  <•  her  share ;"  6th.  That  the 
suit  ought  not  to  be  by  the  daugh- 
ter alone,  but  that  her  husband 
ought  to  be  a  Plaintiff.  Laver  v. 
Fielder,  Page  1 

See  Settlement,  1. 

MERGER. 

1.  Where  a  charge  on  an  estate 
becomes  vested  absolutely  in  the 
owner  of  the  inheritance  of  the 
estate,  the  three  tests  usually  ap- 
plied for  ascertaining  whether  the 
charge  has  merged  are:— First, 
whether  there  has  been  an  actual 
expression  of  intention  to  that 
effect ;  secondly,  whether  the  acts 
done  by  the  owner  of  the  estate 
are  only  consistent  with  the  charge 
being  kept  on  foot;  and  thirdly, 
whether  it  is  for  the  interest  of 
the  owner  that  the  charge  should 
not  merge  in  the  inheritance. 
Tyrwhitt  v.  Tyrwhiit.  244 

2.  As  to  the  eff*ect  of  an  expression 
of  intention,  on  the  part  of  the 
owner  of  the  inheritance  of  an 
estate,  as  to  the  merger  of  a  charge 
thereon,  made  previous  to  his  be- 
coming absolute  owner  of  the 
charge.     lind, 

fi,  A  fund,  which  was  held  in  trust 
for  A.  for  life,  with  remainder  to 
B.  absolutely,  was  lent  by  the 
trustees  (fi.  and  C.)  to  B.,  on 
mortgage  of  his  fee  simple  estates. 
By  the  mortgage  deed,  the  trus- 
tees declared  that  they  would  bold 
the  fund,  after  the  decease  of  ^., 
for  '*  B.,  his  executors,  adminis- 
trators and  assigns,  for   his  and 
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their  absolute  benefit."  B,  sur- 
vived A.  and  died.  Held,  that 
this  was  not  a  sufficient  indication 
of  a  contrary  intention  to  prevent 
the  merger  of  the  charge  in  the 
inheritance.  Tyrwhitt  v.  Tyrwhiti, 
Page  244 

MINES. 

1.  It  is  a  question  of  degree,  to  be 
established  by  evidence,  whether 
the  working  of  a  dormant  or  aban- 
doned mine  by  a  tenant  for  life  is 
waste  or  not.  Bagot  v.  BagoU 
Legge  V.  Legge,  609 

2.  Semble^  that  a  mine,  the  working 
of  which  had  been  discontinued 
for  twenty  or  thirty  years,  in  con- 
sequence of  its  not  having  been 
remunerative,  might,  afler  that 
time,  be  worked  by  a  succeeding 
tenant  for  life ;  but  a  mine,  where 
the  working  of  which  has  been 
abandoned  by  the  owner  of  the 
inheritance  for  the  advantage  of 
the  property,  cannot  be  worked  by 
a  succeeding  tenant  for  life.   Ibid. 

MISTAKE. 
A  property,  which  was  subject  to  a 
mortgage  of  1,400/.,  was  settled 
by  a  deed,  which  erroneously 
stated  that  it  was  subject  to  a 
mortgage  of  1,800/.  The  error 
being  clearly  proved,  the  Court,  as 
between  the  parties  claiming  under 
the  settlement,  and  under  the 
peculiar  circumstances,  treated  the 
estate  as  subject  to  1,400/.,  with- 
out a  cross  bill  to  rectify  the 
settlement.  Scholefield  v.  Lock- 
mod.     (No.  2.  436 


MORTGAGE. 
A  decree  for  foreclosure  or  for  sale 
cannot  be  made  in  the  absence 
abroad  of  a  party  entitled  to  one- 
third  of  the  equity  of  redemption. 
The  objection  is  not  removed  by 
the  15  ^  16  Vict.  c.  86.  Caddick 
V.  Cook.  Page  70 

See  General  Orders. 

Husband  and  Wipk,  4. 

Mortgagee  in  Possession. 

Notice. 

Principal  and  Surstt,  1,  3. 

Voluntary  Settlement,  1. 

MORTGAGEE  IN  POSSESSION. 

Where  the  liability  of  a  mortgagee 
in  possession  to  account  without 
annual  rests  once  begins,  it  con- 
tinues until  changed  by  some  fur- 
ther agreement  come  to  between 
the  mortgagor  and  mortgagee. 
Scholefield  v.  Lockwood.     (No.  5.) 

439 

MORTGAGOR  AND  MORT- 
GAGEE. 

See  Taxation,  5,  9,  10. 

MORTMAIN. 
Trustees  had  a  discretionary  power 
of  investing  a  residue  either  on 
government  or  "  real  securities,'* 
and  to  alter  or  vary  the  invest- 
ment. A.  B,f  who,  subject  to  a 
prior  life  estate,  was  absolutely 
entitled,  gave  the  fund  to  charity, 
both  by  deed  not  enrolled  and  by 
her  will,  and  she  died  in  the  life 
of  the  tenant  for  life.  The  fund 
had  always  been  invested  in  the 
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public  funds.  Held,  that,  Dot- 
withstanding  the  Mortmain  Act, 
the  gift  to  the  charities  was  valid. 
Re  BtauniontU  Trusts.      Page  191 


NEPHEWS  AND  NIECES. 

See  Legatee. 

NEW  TRUSTEE. 
A  tenant  for  life,  with  power  to  ap- 
point new  trustees,  parted  with 
the  whole  of  his  interest  in  the 
settled  property.  He  afterwards 
appointed  two  improper  persons 
to  be  trustees.  Upon  a  bill  to 
remove  such  trustees,  and  also  to 
administer  the  trusts  and  to  make 
the  tenant  for  life  pay  the  costs: — 
Held,  on  demurrer  by  the  tenant 
for  life,  that  he  had  properly  been 
made  a  party.     Raikes  v.  Raikes. 

408 

NOTICE. 
Bankers  advanced  to  customers  300/. 
to  redeem  some  railway  stock 
which  had  been  transferred  to 
another  firm  as  a  security  for  that 
sum.  The  stock  was  thereupon 
transferred  in  blank  to  the  bankers. 
Subsequently,  the  customers,  in  a 
letter  to  the  bankers,  stated,  that 
they  had  been  requested  by  their 
"  principal "  to  extend  the  term  of 
the  loan  on  the  stock.  The  stock 
actually  belonged  to  a  third  party, 
^.  B, : — Held,  that,  af\er  the 
receipt  of  this  letter,  the  bankers 
had  constructive  notice  of  A,  B,'s 


right  to  the  stock,  and  that  no 
subsequent  advances  made  by  the 
bankers  to  the  customers  could 
affect  the  stock.  Locke  v.  Pres- 
cott.  Page  261 

See  Principal  and  Agent,  1. 

Reversion. 

Vendor  and  Purchaser. 

NOTICE  OF  MOTION. 

i  notice  of  motion  to  dismiss  for 
want  of  prosecution  is  irregular  if 
served  prior  to  the  PlaintifiTs  being 
in  default^  although  at  the  time 
when  the  motion  is  heard  the  Plain- 
tiff is  in  default.  Ponsardin  v. 
Stear.  666 


OFFICIAL  LIQUIDATOR. 

See  Winding-up,  3. 

OFFSPRING. 
A  testator  gave  the  residue  of  his 
real  and  personal  estate  to  his 
nephews  and  nieces  living  at  his 
death.  But  if  any  should  be  dead, 
their  offspring  were  to  be  con- 
sidered to  stand  in  the  place  of 
their  parents,  and  to  take  *'  the 
same  benefit."  Held,  that  though 
the  nephews  and  nieces  took  as 
tenants  in  common,  their  offspring 
took  as  joint  tenants.  Leak  v. 
Macdomall.  28 

OVERSEERS. 

See  Collector. 
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PARCELS. 
See  Devise. 

PARENT  AND  CHILD. 
When  a  father  purchases  in  the  name 
of  his  child,  his  declarations  of 
intention  contemporaneous  with 
the  transaction  itself  are  alone 
admissible  to  prove  a  trust.  fVil^ 
Uamt  V.  Williams.  Page  370 

See  Ademption* 
Advancement. 

PARISH. 
See  CuARiTT,  S. 
Collector. 

PAROL  EVIDENCE. 
Parol  evidence  is  admissible  to  prove 
that  lands  were  purchased  by  a 
father  in  the  name  of  his  child  not 
as  an  advancement  but  as  a  trustee. 
Williams  v.  Williams.  S70 

See  Marriage  Contract,  2, 

Parent  and  Child. 

PARTIES. 
As  to  the  modern  practice  of  making 
several  of  a  numerous  class  repre- 
sent the  class  both  as  Plaintiffs 
and  Defendants.  Bromley  v.  Wil- 
Uams.  177 

See  Absent  Parties. 

Insurance,  2. 

Interest,  S, 

Marriage  Contract. 

Mortgage. 

PARTITION. 
An  infant  being  entitled  to  one-ninth 
of  a  real  estate,  and  it  being  for 
her  benefit,  the  Court,  instead  of 


directing  a  partition,  declared  the 
costs  a  charge  on  the  infant's  share, 
and  ordered  a  sale  of  the  whole 
estate.     Daeis  v.  Turvey. 

Page  554 

PARTNER. 

See  Exceptions. 
Partnership. 

PARTNERSHIP. 

1 .  Where  partners,  after  the  expira- 
tion of  the  term  agreed  upon  by 
the  articles  of  co-partnership,  con- 
tinue to  carry  on  the  business  at 
will,  without  change,  this  partner- 
ship is  regulated  by  the  articles, 
so  far  as  they  are  applicable  to  the 
new  state  of  circumstances,  but 
such  of  the  articles  as  are  incon- 
sistent with  a  partnership  at  will 
have  no  application.  Clark  v. 
Leach.  U 

2.  By  articles  for  a  partnership  for 
seven  years,  a  partner,  upon  certain 
default  of  his  co-partner,  had  power 
to  dissolve,  and  thereupon  the  de- 
faulting partner  was  to  be  con- 
sidered as  quitting  the  business  for 
the  benefit  of  the  partner  giving 
the  notice,  who  was  to  have  the 
option  of  taking  the  property  and 
effects  of  the  partnership  at  a 
valuation.  Held,  that  this  clause 
did  not  apply  to  a  partnership 
continued  at  will  after  the  expira- 
tion of  the  seven  years.     Ibid. 

3.  As  to  the  proper  mode,  in  the 
absence  of  any  agreement  ex- 
pressed or  implied,  of  taking  the 
partnership  accounts  of  bankers, 
as  between  a  surviving  partner 
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and   the  estate  of  the  deceased 
partner.     Bate  v.  Robim. 

Page  73 

PART  PERFORMANCE, 
Sec  Specific  Pbrformamce,  i,  3,  4. 

PATENT. 

1.  Whether,  upon  a  bill  to  restrain 
the  infringement  of  a  patent,  it  is 
necessary  to  allege  that  the  pa- 
tentee has  duly  paid  the  instal- 
menU  of  stamp  duties  necessary 
to  keep  the  patent  alive,  under  the 
16  &  17  Vict.  c.  5,  s.  2,  qucere? 
Sarazin  v.  HameL    (No.  1.)     145 

St.  Hoops  of  whalebone,  cane  and 
other  substances,  suspended  from 
the  waist  and  forming  a  petticoat, 
had  long  since  been  used  by  ladies. 
The  Plaintiffs  took  out  a  patent 
for  using,  for  the  same  purpose, 
hoops  made  of  steel  watch  springs. 
Held,  that  this  was  not  an  inven- 
tion which  could  properly  be  made 
the  subject  of  a  patent,  Thompson 
y.  Jame».  570 

See  Copyright  of  Design. 
Registry  of  Design. 

PAYMENT  INTO  COURT. 
1.  A  large  balance  was  found  due 
from  the  legal  personal  represen- 
Utives,  but  it  appeared  that  the 
amount  had  been  received  under 
orders  in  another  suit  by  their 
solicitor,  who  retained  it  to  satisfy 
large  claims  he  had  against  his 
clients.  The  cause  coming  on  for 
further  consideration,  and  on  a 
petition  of  the  Plaintiff,  the  soli- 


citor was  ordered  to  pay  the 
amount  into  Court.  Bibby  v. 
Thompson.     (No.  2.)       Page  647 

2.  Trustees  authorized  a  firm  of  soli- 
citors (one  of  whom,  TF.,  was  a 
trustee)  to  draw  the  trust  funds 
out  of  a  bank.  fV,  drew  it  out 
and  misapplied  it.  The  trustees 
were,  on  interlocutory  application, 
ordered  to  pay  the  amount  into 
Court.     Ingle  Y.  Partridge.      661 

3.  Three  trustees  sold  out  trust  funds, 
and  the  produce  was  paid  to  one 
alone.  The  other  two  were,  on 
motion,  ordered  to  pay  the  amount 
into  Court.     Ibid. 

PAYMENT  OUT  OF  COURT. 

1.  Liberty  given  to  apply  at  Cham- 
bers in  respect  of  the  shares  of 
infants  amounting  to  379/.  each,  in 
an  undivided  fund.  IVinkworth  v. 
Winhworth.  833 

2.  Money  settled  to  the  separate  use 
of  a  married  woman  is  paid  out  of 
Court  without  any  personal  ex- 
amination. Lechmere  v.  Brother 
ridge.  353 

3.  Moneys  are  never  paid  out  of 
Court  to  an  administrator  ad  litem, 
miliams  y,  Alien.    (No.  2.)     650 

PER  CAPITA. 

5'ee"IsSUB"C0NSTRUED*'CuiLDREN"l. 

Per  Stirpes. 

PERPETUATING   TESTI- 

MONY. 
See  Bill  to  perpetuate  Testi- 
mony, 1. 
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PER  STIRPES. 
Bequest  to  the  descendants  of  the 
brothers  and  sisters  of  the  testa- 
tor's grandfather,  in  equal  shares, 
per  stirpes  and  not  per  capita. 
There  were  two  sisters.  Held, 
that  the  fund  was  divisible,  in 
the  first  instance,  into  moieties, 
and  that  one  belonged  to  the  de- 
scendants of  one  sister  per  capita, 
and  that  the  other  moiety  similarly 
to  the  descendants  of  the  other. 
Robinson  v.  Shepherd,      Page  665 

PETITION. 
The  Petitioner  having  refused  to  file 
the  original  petition,  it  was  ordered 
that  the  Respondent  be  at  liberty 
to  file  a  copy,  and  that  the  Peti- 
tioner do  pay  the  Respondent  his 
costs  of  the  application.  Re  De» 
vonshire*  241 

See  Taxation,  5. 

PLAINTIFF. 
See  Infant. 

PLEA. 

The  Plaintiffs  filed  a  bill  to  per- 
petuate testimony,  on  the  ground 
that  the  matters  in  dispute  with 
the  Defendants  could  not  then  be 
made  the  subject  of  judicial  in- 
vestigation. The  Defendants  an- 
swered, and  the  Plaintiffs  then 
amended  the  bill  in  immaterial 
matters.  The  Defendants  then 
pleaded,  that,  since  the  answer,  the 
Plaintiffs  had  themselves  filed 
another  bill,  raising  the  point  in 
dispute,  and  showing  that  the  mat- 


ters in  question  could  now  be  made 
the  subject  of  judicial  investiga- 
tion:— Held,  that  the  plea  could 
not  be  sustained,  and  that,  if  at 
all,  it  ought  to  have  been  pleaded 
in  the  first  instance.  ElUce  v. 
Roupell.    (No.  1.)  Page  299 

See  General  Orders,  1. 

PLEADING. 

See  Absent  Parties. 

Bill  to  perpetuate  Testimony. 

Insurance,  2. 

M arrtaob  Contract. 

Parties. 

Patent,  1. 

Plea. 

Revivor. 

POLICY. 
See  Insurance. 

POWER. 

1.  A.  B.  bequeathed  her  residue  to 
such  person  as  C.  D,  should,  by  deed 
or  will,  appoint,  and  in  default  to 
his  next  of  kin.  C.  Z).  died  in  the 
life  of  A.  B.  Held,  that  his  will 
could  not  operate  as  an  execution 
of  the  power  under  the  1  Vict. 
c.  26,  s.  Z7,  and  that  his  next  of 
kin  were  entitled  to  A.  BJs  re- 
sidue.  Jones  V.  SoutkaU.    (No.  2.) 

31 

2.  A  voluntary  settlement  in  favor 
of  several  persons  contained  a 
power  authorizing  the  tenant  for 
life  (a  volunteer)  to  revoke  the 
trusts  of  the  property  and  again 
resettle  the  same  upon  such  trusts 
as  to  her  should  seem  meet.  Held, 
that  this  general  power  could  Dot 
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be  controlled,  and  that  an  appoint- 
ment of  the  property  to  herself 
absolutely,  to  the  exclusion  of  the 
other  persons  entitled  under  the 
settlement,  was  a  good  execution 
of  the  power.  Meade  King  v. 
Warren.  Page  111 

3.  A.^  having  a  power  to  appoint 
1,000/.  by  will,  and  which  in  de- 
fault of  appointment  was  given  over 
to  B.i  duly  appointed  it  to  C,  who 
died  in  the  testator's  life.  He 
afterwards  made  a  codicil,  giving 
his  residue  and  the  dividends  due 
at  his  death  on  the  1,000/.  to  his 
wife.  Held,  that  under  the  Wills 
Act,  the  1,000/.  passed  to  the  wife 
under  the  residuary  gift.  Bush  v. 
Comant  228 

See  Discretionary  Power. 
Repugnancy. 

PRACTICE. 
See  Absent  Parties. 

Afvidavit  of  Documents. 
Amendment. 

Bill    to    perpetuate    Testi- 
mony, 1. 
Costs. 

Evidence,  2. 
General  Orders,  2. 
Infant. 

Notice  of  Motion. 
Parties. 
Partition. 

Payment  out  of  Court. 
Petition. 
Revivor. 

Service  out  of  Jurisdiction. 
Taxation,  5,  9. 
Trustee  Act. 
Winding-up,  2,  5. 


PRECATORY  TRUST. 
A  testator  gave  the  residue  of  his 
personal  estate  to  his  wife,  "  for 
her  own  absolute  use  and  benefit, 
in  the  fullest  confidence  that  she 
would  dispose  of  the  same  for  the 
benefit  of  her  children,  according 
to  the  best  exercise  of  her  judg- 
ment and  as  family  circumstances 
might  require  at  her  hands."  Held, 
that  the  widow  was  entitled  for 
life,  with  a  precatory  trust  in  re- 
mainder in  favor  of  her  children. 
Shovelton  v.  Shocelton,     Page  143 

PRESUMPTION. 
See  Merger,  1,  2,  3. 

PRINCIPAL  AND  AGENT. 

1.  A  bill  to  set  aside  a  purchase  of 
property  by  an  agent  dismissed 
with  costs,  it  being  proved  that 
the  Plaintiff*  had  distinct  notice, 
at  the  time,  that  the  agent  was 
one  of  the  beneficial  purchasers, 
and  the  vendor  not  having  insti- 
tuted a  suit  for  six  years.  fVent^ 
north  V.  Lloyd,  467 

2,  On  questions  as  to  the  extent  of 
the  authority  of  an  agent,  the 
same  rules  of  law  and  equity  ap- 
ply to  boards  and  public  com- 
panies as  individuals.  Thorn  v. 
The  Commissioners  of  H,  M.  Works 
and  Public  Buildings.  490 

PRINCIPAL  AND  SURETY. 
1 .  A,  was  tenant  for  life  of  lots  1  and 
2,  to  which  B,  was  entitled  in  re- 
mainder. B.f  and  A,  as  his  surety^ 
mortgaged  lot  2,  B.  alone  cove- 
nanting to  pay.     By  a  contempo* 
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raneous  deed,  fi.  conveyed  his  in- 
terest in  the  other  lot  on  trusts  to 
indemnify  A*  as  his  surety.  A, 
paid  large  sums  for  interest  on  the 
mortgage.  Held,  that  he  was  en- 
titled to  the  benefit  of  the  deed  of 
indemnity  only,  but  not  to  stand 
in  the  place  of  the  mortgagee  on 
lotl.  Cooper  y.  Jenkins,  Page  387 

2.  A  surety  who  pays  off*  a  debt  for 
which  he  became  answerable  is 
entitled  to  all  the  equities  which 
the  creditor  could  have  enforced, 
and  that,  not  merely  against  the 
principal  debtor,  but  also  against 
all  persons  claiming  under  him. 
Drew  V.  Lockett.  499 

3.  A,  mortgaged  his  estate  to  C, 
and  B.  became  ^.'#  surety  for  the 
debt.  Afterwards  A.  mortgaged 
the  estate  to  Z).,  who  had  notice 
of  the  first  mortgage.  The  first 
mortgage  was  subsequently  paid 
off*,  partly  by  5.,  the  surety,  but 
D,  got  a  transfer  of  the  legal  es- 
tate : — Held,  that  the  surety  had 
still  priority  over  Z).  for  the 
amount  paid  by  him  under  the  first 
mortgage,  as  surety  for  A*  Ibid, 
See  H  USB  AMD  and  Wife,  4. 

PRIORITY. 
The  priorities  of  successive  incum- 
brancers are  not  altered  by  one  of 
them  getting  in  the  legal  estate 
from  one  who  is  a  trustee  for 
them  M,  SfuirpUs  V.Adams.  filS 
See  ExicuToas,  2. 

PRIVILEGE. 
1.  Professional  privilege  is  limited  to 
communications  of  a  solicitor  with 


his  client  and  with  those  persons 
necessarily  employed  under  the 
solicitor;  it  does  not  extend  to 
communications  between  a  soli- 
citor and  third  parties.  Ford  v. 
Tennant,    (No.  2.)  Page  162 

.  In  a  dispute  between  A.  and 
B.,  the  solicitor  of  A,  bad  com- 
munications with  B.  Held,  that 
they  were  not  privileged.    Ibid. 

PROBATE  DUTY. 
See  Executors,  S, 

PROOF. 

See  Contract,  1. 

Evidbncb. 

PUBLIC  COMPANY. 
See  CosTs^  S, 

Lands  Clauses  Act. 

WlNDINO-UP. 


QUEEN'S  COUNSEL. 
See  Costs,  6. 


RAILWAY  COMPANY. 
See  Costs,  4. 

Lands  Clauses  Act,  1. 

REAL  AND  PERSONAL 
ESTATE. 

See  Conversion,  1,  2. 

RECEIVER. 
See  Collector. 
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RECOUPING. 
See  Truster  amd  Cestui  que  Trust. 

REFERENTIAL  TRUSTS. 
By  a  settlement,  trustees  were  to 
raise  2,000/.  for  A,  for  life,  with 
remainder  to  her  children,  with 
powers  for  maintenance,  advance- 
ment "  or  otherwise,"  and  in  de- 
fault of  children  the  fund  was 
given  to  C  A  like  sum  was 
given  to  B.  for  life,  with  re- 
mainder to  her  children,  with  the 
like  provision  for  their  main- 
tenance **  and  otherwise,**  as  be- 
fore expressed,  in  respect  to  the 
2,000/.  given  to  J,  and  her  chil- 
dren, *'  and  otherwise  in  like  man- 
ner, to  all  intents  and  purposes,  as 
if  such  trusts  and  provisions  were 
there  fully  repeated."  Held,  that 
this  included  the  gift  over  to  C, 
and  that  on  the  death  of  B»  with- 
out children,  C.  was  entitled  to 
the  second  sura  of  2,000/.  Be 
Shirley  s  Trusts.  Page  394 

See  Heirlooms. 
Remotekess. 

REFORMING  DEED. 
If  a  voluntary  deed  fail  to  carry  into 
effect  the  intentions  of  the  parties, 
it  cannot  be  reformed,  except  with 
the  consent  of  the  donor.  PhilUp^ 
son  V.  Kerry,  628 

See  Mistake. 

REGISTRY  OF  DESIGN. 
1 .  By  the  Copyright  of  Design  Act 
(5  &  6   rtet.  c.  100,  s.  4),   no 
person  is  to  have  the  benefit  of 


the  act,  unless  every  article  has 
attached  thereto  the  letters  *'  R''." 
A  bill  to  prevent  an  infringement 
did  not  allege  that  this  had  been 
done.  Held,  that  the  bill  was 
not,  on  that  ground  alone>  open  to 
a  demurrer.  Sarazin  v.  HameL 
(No.  1.)  Page  145 

2.  The  copyright  of  a  registered  de- 
sign is  lost,  if  the  proprietor  (Eng- 
lish or  foreign)  sell  the  registered 
article  abroad  without  the  letters 
'*R*^"  being  attached  thereto,  as 
required  by  the  5  &  6  Vict,  c. 
100,  8.  4.  Sarazin  v.  HameL 
(No.  2.)  151 

See  CoPYRioHT  of  Design. 

REMOTENESS. 
A  testator  devised  real  estates  to 
trustees,  to  the  use  of  ^.  for  life, 
with  remainder  to  his  first  and 
other  sons  successively  in  tail, 
with  remainder  to  B.  for  life,  with 
remainder  to  his  first  and  other 
sons  in  tail,  &c.  And  he  be- 
queathed his  personal  estate  to 
the  same  trusts,  estates,  &c., ''  or 
as  near  thereto  as  the  rules  of  law 
and  equity  would  admit."  Pro- 
vided nevertheless,  that  the  per- 
sonal estate  should  not  "  vest  ab- 
solutely in  any  tenant  in  tail, 
unless  such  person  should  attain 
the  age  of  twenty-one  years.'* 
Held,  by  the  Master  of  the  Rolls, 
that  the  gift  of  the  personalty  was 
too  remote;  but  the  Lord  Chan- 
cellor held,  that  the  proviso  only 
applied  to  tenants  in  tail  taking 
by  purchase.     Gosling  v.  Gosling, 

58 
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RENEWAL. 
See  Tenant  for  Life  and  Re- 
mainderman, 2. 

REPUGNANCY. 
A  testator  made  an  indefinite  be- 
quest of  the  interest  of  Lis  re- 
sidue to  a  class  of  children  equally, 
with  a  declaration  that  they  should 
have  the  right  to  will  away  their 
shares  on  their  deaths.  There 
was  a  gift  over,  if  they  should 
omit  to  make  their  wills.  Held, 
that  they  took  absolute  vested  in- 
terests, and  not  a  life  interest,  with 
a  power  to  bequeath,  and  that  the 
gift  over  was  void  for  repugnancy. 
fVeale  y.  OUive.  Page  421 

RESCINDING  CONTRACT. 

See  Vendor  and  Purchaser. 

RESETTLEMENT. 
See  Power,  2. 

RESIDUE. 
The  testator  gave  all  his  real  and 
personal  estate  to  trustees,  upon 
trust,  except  as  to  money  due  to 
him  from  A,  E.,  to  convert  by 
sale  and  invest  in  the  funds,  "  and 
pay  the  interest  thereof  unto  his 
wife*'  for.  life,  with  remainder 
over : — Held,  that  the  widow  was 
entitled  to  the  interest  arising 
from  the  debt  from  A,  E.  Dobson 
V.  Bankt.  259 

See  Power,  d. 

RESTRAINT  OF  TRADE. 
See  Covenant,  1. 


REVERSION. 
A.  B.  sold  to  C.  Z).  a  life  interest  in 
possession  (subject  to  a  mortgage 
for  800/.)  and  a  reversionary  in- 
terest in  two  sums  of  money.  The 
price  paid  for  the  whole  was  75/., 
and  within  a  month  C.  D.  sold  it 
for  125L  to  E.  F.,  who,  within 
three  months  aflerwards,  sold  it  to 
G.  H.  for  550/.  The  value  of  the 
property  in  possession  (free  from 
the  mortgage)  was  l,Sdl/.,  and  of 
the  property  in  reversion  312/. 
The  purchase  was  set  aside  as 
against  (r.  H.  (who  was  held  to 
have  notice),  on  the  ground  of  its 
being  a  purchase  of  a  reversion  at 
an  undervalue.  NeMtt  v.  Ber^ 
ridge.     Butler  v.  Berridge. 

Page  282 

REVIVOR. 

A  sole  Plaintiff  died  having  devised 
the  estate,  which  was  the  subject 
of  the  suit.  Held,  that  the  de- 
visee was  not  entitled  to  the  com- 
mon order  to  revive  under  the 
15  &  16  rtct.  c.  86,  8. 52.  Laurie 
V.  Crush,  '    117 

REVOCATION. 
See  Power,  2. 


SALE. 
See  Partition. 

SCHOOL. 
See  Charitt,  1. 
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SEPARATE  USE. 

1 .  Where  a  wife  has  an  estate  for  life 
in  freeholds  for  her  separate  use, 
she  can  alienate  that  estate  without 
any  acknowledgment  under  the 
Fines  and  Recoveries  Act  (S  8c  4 
Will,  4,  c.  74) ,  Lechmere  v.  Bro^ 
thendge.  Page  3^3 

2.  But  a  married  woman  cannot  dis- 
pose of  her  fee  simple  lands  settled 
to  separate  use,  except  by  deed 
duly  acknowledged  under  the  Fines 
and  Recoveries  Act.     Ibid. 

9.  With  respect  to  personal  property, 
whether  vested  or  contingent,  set- 
tled to  the  separate  use  of  a  feme 
coverte,  she  may  deal  with  it  as 
a  feme  soUf  and  either  sell  or  en- 
cumber it.  Ibid, 
See  Husband  and  Wife,  4. 
Payment  out  of  Court,  JJ. 

SEQUESTRATION. 

A  testatrix,  in  1763,  bequeathed  her 
residue  in  trust  for  the  vicar  of  N. 
for  the  time  being  for  ever,  he 
annually  preaching  a  sermon,  the 
same  to  be  paid  ''  in  augmentation" 
of  the  vicarage.  The  income  had 
not  been  paid  from  1841  to  1863, 
and  in  1847  a  sequestration  had 
issued  against  the  vicar,  and  he 
had  become  insolvent  in  1852,  but 
no  sequestration  had  issued  upon 
it.  The  Court  assumed  the  assent 
of  the  ordinary :  and  held  that  the 
gif\  constituted  an  augmentation 
of  the  living,  and  not  a  mere  legacy 
to  the  vicar  for  the  time  being,  and 
that  the  arrears  down  to  1847  be- 
longed to  the  vicar,  and  the  subse- 


quent income  to  the  sequestrator. 
In  re  Parker's  Chanty.    Page  654 

SERVICE  OUT  OF  JURIS- 
DICTION. 

On  an  application  to  serve  a  bill  out 
of  the  jurisdiction,  the  Court  does 
not  require  the  allegations  of  the 
bill  to  be  stated,  the  Plaintiff  must 

.  take  the  order  at  his  own  risk. 
Brooke  v.  Morison,  052 

SET-OFF. 
See  Costs,  1 . 

SETTING  ASIDE  DEED. 
See  Reversion. 

Voluntary  Deed,  2. 

SETTLEMENT. 

1.  On  Tuesday f  an  intended  husband, 
who  was  an  infant,  wrote  to  the 
trustee  of  the  intended  wife,  '*  that 
he  especially  wished  his  wife's  pro- 
perty entirely  settled  on  herself," 
and  that  the  wedding  was  to  take 
place  on  Saturday,  They  married 
unknown  to  the  trustee  on  Wednes^ 
day^  without  any  settlement.  Held, 
that  this  letter  contained  no  settle- 
ment or  agreement  for  a  settlement 
binding  on  the  husband  or  wife. 
Beaumont  v.  Carter,  Carter  v. 
Beaumont,  586 

2.  The  five  children  of  a  testator 
were  absolutely  entitled  to  his  re- 
sidue. One  of  them,  on  her  mar- 
riage, settled  her  fifth  of  such  re- 
sidue, and  all  other  her  share  by 
survivorship  or  otherwise,  and 
all  her  right,  contingent,  rever- 
sionary or   otherwise,  possibility, 
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&c.  therein.  She  afterwards  be- 
came entitled  to  a  further  share 
by  the  death  of  a  brother  intes- 
tate. Held,  that  it  was  not  in- 
cluded in  the  settlement.  Ed- 
wards V.  Broughton,  Page  667 
See  Covenant  to  settle  after- 
acquired  Property. 

Husband  and  Wife,  1,  3. 

Referential  Trusts. 

SHIP. 

1.  If  the  consignee  of  a  cargo,  by 
agreement  with  the  owner,  charter 
a  ship,  and  expend  the  money  ne- 
cessary and  proper  in  order  to 
enable  her  to  fetch  the  cargo,  he 
is,  without  any  special  agreement 
to  that  effect,  entitled  to  a  lien  on 
the  proceeds  of  such  cargo  in  his 
hands  for  the  advance  so  made, 
and  a  person  who  is  not  the  con- 
signee has,  under  such  circum- 
stances, a  similar  lien  on  the  pro- 
ceeds of  the  cargo,  if  he  can  arrest 
such  proceeds  before  they  come  to 
the  hands  of  the  shipper  of  the 
cargo.    Young  v.  Neill.  529 

2.  A*  B.  chartered  nine  vessels  in 
England  to  fetch  C.  D.'s  timber 
from  Nova  Scotia,  under  an  agree- 
ment between  them  that  he,  A.  B,, 
was  to  be  the  consignee.  C.  Z)., 
in  breach  of  the  contract,  consigned 
the  cargoes  to  other  persons,  but 
A,  B,  arrested  the  produce  of  one 
of  them  in  the  hands  of  the  con- 
signee, by  means  of  an  injunction  : 
Held,  that  A,  B.  could  maintain 
a  bill  against  C.  D.  and  the  con- 
signee to  enforce  his  lien  on  the 
produce  of  that  cargo,  and  that 


such  lien  extended  to  all  sums 
properly  expended  by  him  in  re- 
spect of  the  nine  ships  and  to  all 
pecuniary  losses  and  liabilities,  but 
not  to  commission,  consignee's  pro- 
fits or  damages  for  breach  of  the 
contract.     Young  v.  Neili. 

Page  529 
See  Insurance,  J,  2,  S. 

SOLICITOR. 
A  solicitor,  who  had  ceased  to  take 
out  his  certificate  in  1853,  with 
the  intention  of  being  called  to  the 
Bar,  which  he  had  abandoned,  was 
allowed  to  renew  his  certificate 
without  undergoing  an  examina- 
tion. Re  SewelL  475 
See  Solicitor  and  Client. 

SOLICITOR  AND  CLIENT. 

See  Executor,  3. 
Letters. 

Payment  into  Court,  1. 
Privilege. 
Taxation. 

SPECIFIC  PERFORMANCE. 
1 .  The  tenant  for  life  of  a  real  esute, 
the  trustees  of  which  were  em- 
powered to  sell  it  at  his  request 
and  by  his  direction,  entered  into 
a  contract  to  sell  it.  The  estate 
was  subject,  with  others,  to  a  charge 
for  younger  children.  The  tenant 
for  life  died  without  issue,  and  the 
fee  of  the  estate  passed  under  his 
will: — Held,  that  the  purchaser, 
on  waiving  the  objection  as  to  the 
charge,  was  entitled  to  a  specific 
performance  against  the  represen- 
tatives of  the  vendor,  but  that  he 
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was  not  entitled  either  to  an  in- 
demnity against  the  charge  or  to 
compensation.  Bainbridge  v.  Kin- 
naird.  Page  346 

2.  Specific  performance  of  a  contract 
partly  by  parol,  though  possession 
had  been  given  and  rent  paid,  re- 
fused, on  the  ground  that  it  would 
be  violating  two  rules  regulating 
the  exercise  of  the  jurisdiction  in 
specific  performance ;  first,  that  a 
written  agreement  cannot  be  varied 
by  parol ;  and  secondly,  that  when 
a  parol  agreement  is  sought  to  be 
enforced,  on  the  ground  of  part 
performance,  it  must  be  shewn, 
plainly  and  distinctly,  what  the 
terms  of  the  agreement  are,  and 
that  the  acts  of  part  performance 
done  are  referable  to  that  agree- 
ment alone.     Price  v.  Salusbury, 

446 

3.  Possession  given  and  payment  of 
rent  under  one  agreement  cannot 
be  considered  as  a  part  perform- 
ance of  that  agreement  as  substan- 
tially varied  subsequently.     Ibid. 

4.  A  written  and  signed  agreement 
for  a  lease  from  the  Defendant  to 
the  Plaintiff*  was  entered  into  in 
June,  and  possession  was  given  and 
rent  paid.  Afterwards,  it  was  dis- 
covered that  there  were  errors  as 
to  the  nature  of  the  tenures  and 
rentals  of  the  property,  and  in 
December,  a  fresh  written  and 
signed  agreement  was  entered  into. 
This  was  afterwards  again  varied 
by  parol.  A  bill  by  the  tenant  for 
specific  performance  of  the  varied 
agreement  was  dismissed  by  the 
Master  of  the  Rolls,  and  on  appeal, 


the  Lords  Justices  disagreeing,  the 
decree  was  affirmed.  Price  v. 
Salusbury,  Page  446 

See  Conditions  of  Sale. 

Lis  Pendens. 

Trust  for  Sale. 

Vendor  and  Purchaser. 

STAMP. 
See  Paten  T»  1. 

STATUTE. 
The  words  '*  unregistered  company/' 
in  the  25  &  26  f7c/.  c.  89,  s.  199 
(2),  mean  a  company  not  registered 
under  any  act,  and  not  a  company 
unregistered  under  that  act.  Re 
the  Torquay  Bath  Company,     581 

13  Geo.  8,  c.  8. 
See  Alien. 

33  Geo.  3,  c.  68. 
See  Insurance,  1. 

8  <^  4  fVilt.  4,  c.  27. 

See  Statute  of  Limitations,  2. 

8  <^  4  fTtU.  4,  c.  27,  #.  40. 
See  Lapse  of  Time. 

8  if-  4  mil.  4.  c.  74. 
See  Separate  Use,  1,  2. 

6^7  Will.  4,  e.  84,  i.  2. 
See  Taxation,  7. 

1  Fict.  c.  26,  #.  27. 
See  Power,  1,  3. 

5  8^  e  Vict.  c.  100,  «.  4. 

See  Registry  of  Design,  2. 

6  4-7  Vict.  c.  75. 

See  Copyright  of  Design. 
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STATUTE— con/fnuerf. 
8  4-9  VicL  c.  18,  ss.  6,  80. 
See  Lands  Clauses  Act,  2. 

10  <^  n  Vict.  €.96. 
See  Trustee  Relief  Act,  I9  2,  3. 

134*  U  ricLe.60. 
See  Trustee,  4. 

15  4-  16  Fict.  c.  86,  *.  52. 
See  Revivor. 

15  4'  16  Vict.c.  86. 
See  Absent  Parties. 

MORTOAOB. 

18  ^  19  rtcL  c.  4.7. 
See  Winding-up,  7. 

18  4*  19  Ftct.e.  63,  #.  23. 

See  Friendly  Societies  Act,  1,  2. 

21  4'  22  Vict.  c.  27,  *.  2. 
See  Damages. 

25  ^  26  Vict.  c.  89. 
iSee  Winding-up,  7. 

STATUTE  OF  LIMITATIONS. 

1.  AfWr  an  administration  decree, 
an  executor  has  no  right,  as 
against  the  parties  interested  in 
the  estate,  to  give  an  acknowledg- 
ment to  take  a  debt  barred  by  the 
Statute  of  Limitation  out  of  its 
operation.  PhtlUpsv.Beal  Q^o,%.) 

Page  26 

2.  A  devise  of  real  estate  subject 
and  charged  with  legacies  does 
not  create  an  express  trust  in  favor 
of  the  legatees,  and  therefore  such 
legacies  are  barred  by  the  3  &  4 
W'tlU  4,  c.  27,  after  twenty  years, 
unless  there  has  been  some  pay- 


ment or  signed  acknowledgment. 
Proud  V.  Proud.  Page  234 

See  Lapse  of  Time. 

SUBSTITUTION. 
A  testator  bequeathed  a  legacy  to 
such  of  his  nephews  and  nieces 
(children  of  A.  B.)  as  should  be 
living  at  his  death  equally,  and  be 
provided  as  follows,  that  in  case 
any  nephew  or  niece  "shall  die 
in  my  lifetime,"  leaving  children 
living  at  my  decease,  such  children 
should  stand  in  their  parents' 
place  and  be  entitled  to  the  share 
which  the  deceased  parent  would 
have  been  entitled  to,  if  living  at 
my  decease.  A  child  of  a  niece 
who  had  died  prior  to  the  date  of 
the  will  was  held  entitled  to  par- 
ticipate in  the  legacy.  In  re  Chofh 
man's  WiU.  382 

SUBSTITUTIONAL  LEGACY. 

A  substituted  bequest  held  subject 
to  the  same  contingency  as  the 
original  bequest.   Re  Corri^s  WtU^ 

426 

SURETY. 
See  Husband  and  Wife,  4. 
Principal  and  Surety. 

"SURVIVORS"    CONSTRUED 
"  OTHERS." 

1.  The  rule  of  law,  as  laid  down  by 
modern  authorities,  is,  that  the 
word  "survivors"  is  to  be  con- 
fined to  its  literal  signification,  of 
survivors  at  the  period  spoken  of 
by   the    testator,    in    every   case 
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where  it  is  possible  to  do  so  with- 
out violating  the  clear  meaning  of 
the  rest  of  the  will.  In  re  Keep*s 
Will.  Page  122 

2.  The  word  "  survivors"  of  nieces 
construed  *' others,"  in  conse- 
quence of  the  gift  over  and  of  the 
subsequent  part  of  the  will  re- 
ferring to  the  **  issue"  of  a  de- 
ceased niece  participating  in  an 
accrued  sliare.     Ibid, 

S.  The  case  of  fVilmot  v.  mimot  (8 
Fes.  10)  is  not  overruled  by  Win- 
terton  v,  Crawford  ( 1  Ruts.  ^  Myl. 
407).     Ibid. 

4.  The  word  "  survivor"  cannot  be 
construed  as  "  others,"  where  the 
gift  over  is  partly  to  persons  whose 
interests  are  not  given  over.  De 
Garagnol  v.  Liardet.  608 

5.  A  testator  gave  legacies  to  each 
of  his  four  daughters  for  life,  with 
remainder  to  their  children;  and 
he  provided,  that..if  either  of  the 
daughters  should  die  without 
children,  her  share  should  go  over 
to  the  survivors  of  his  sons  and 
daughters.  Held,  that  **  sur- 
vivors "  could  not  be  read 
'•others,"  in  consequence  of  the 
gift  over  being  to  a  different  class 
from  those  whose  shares  were  to 
go  over.    Ibid. 

SURVIVORSHIP. 

Bequest  to  A.,  and  at  his  death  (with 
certain  exceptions)  to  B.,  and  **  at 
her  decease"  to  be  divided  amongst 
four  named  persons,  **  or  as  many 
of  them  as  may  be  living :" — Held, 
that  those  only  took  who  survived 

VOL.  XXXTI. 


both  A.  and  JB.     Knight  v.  Poole. 
Page  548 
See     "  Survivors  "     construed 
"  Others,"  4. 


TAXATION. 

1.  A  client  paid  his  solicitor's  bill  in 
January ;  he  changed  his  solicitor 
two  months  and-a-half  afterwards, 
and  in  November  following  he 
presented  a  petition  for  the  taxa- 
tion of  the  bill,  on  the  allegation 
of  simple  overcharges.  The  ap- 
plication was  refused.     Re  Pughm 

173 

2.  On  a  meeting  in  June  to  settle  a 
purchase,  the  solicitor  for  the  6rst 
time  delivered  his  bill,  and  he  in- 
sisted on  payment  before  com- 
pletion. It  was  paid  under  pro- 
test, and  in  November  following 
a  petition  was  presented  for  taxa- 
tion, alleging  items  of  overcharge. 
The  Master  of  the  Rolls  ordered 
a  taxation,  and  his  decision  was 
affirmed  by  the  Lords  Justices. 
IM. 

3.  An  intended  mortgagor  agreed  to 
pay  the  reasonable  costs  of  the 
mortgagee's  solicitor,  if  the  matter 
went  off:  — Held,  that  this  did  not 
include  the  expenses  of  with- 
drawing the  money  from  a 
banker's  and  of  remitting  it  to 
London  for  payment.  Re  Blahedey 
and  Beswick.  379 

4.  Application  of  a  solicitor,  after 
an  order  for  taxation,  to  withdraw 
a  non-taxable  item  from  his  bill, 
refused.    Ibid. 

z  z 
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5.  A  second  mortgagee  presented  a 
petition  to  tax  the  bill  of  costs  of 
the  first  mortgagee's  solicitor, 
which  had  been  paid  out  of  the 
produce  of  the  sale  of  the  mort- 
gaged estate.  Held,  that  the  first 
mortgagees  must  be  served  with 
the  petition.  InreJessop,  Page 406 

6.  The  solicitor  of  a  railway  com- 
pany,  in  his  bill,  charged  500 
guineas,  in  a  lump  sum,  for  at- 
tendances and  correspondences  for 
a  period  of  above  one  year.  The 
bill  was  ordered  to  be  taxed: — 
Held|  that  the  solicitor  might 
supply  a  detailed  statement  of  the 
items  comprised  in  the  general 
charge  exceeding  that  amount,  but 
that  he  could  not  increase  his  de- 
mand beyond  500  guineas.  Re 
Tilleard.  476 

7.  On  an  ordinary  taxation,  the 
Taxing  Master  had  disallowed 
the  costs  of  a  deed  of  reconvey- 
ance from  a  benefit  building 
society  of  property  in  a  registered 
county  I  thinking  that  a  receipt 
was  sufficient  under  the  6  &  7 
Will.  4,  c.  S4,  8.  2.  The  decision 
was  reversed  by  the  Court.  Re 
Page.     (No.  2.)  485 

8.  A  solicitor  had  employed  an 
auctioneer  to  sell  some  property 
for  his  client.  He  however  made 
no  previous  arrangement  as  to  the 
amount  of  his  remuneration^  and 
the  auctioneer  had  retained,  out 
of  the  deposits,  more  than  would 
be  allowed  under  the  bankruptcy 
scale :— Held,  reversing  the  de- 
cision of  the  Taxing  Master,  who 
had  merely  allowed  the  amount 
according  to  the  scale  in  bank- 


ruptcy, that  the  whole  charge 
ought  to  be  allowed  to  the  soli- 
citor. Re  Page  (No.  8).   Page  487 

9.  Upon  a  petition  by  a  mortgagor 
to  tax  the  bill  of  the  mortgagee's 
solicitor,  after  payment,  the  mort- 
gagee must  be  served.    Re  Baker, 

526 

10.  A  mortgagor  seeking  to  tax  the 
bill  of  the  mortgagee's  solicitor, 
as  against  the  solicitor,  stands  in 
the  position  of  the  mortgagee 
himself,  and  if  the  mortgagee  can- 
not tax  it,  neither  can  the  mort- 
gagor ;  but  the  mortgagor  may 
tax  it  as  against  the  mortgagee 
for  the  purpose  of  diminishing  the 
amount  of  his  claim.    Ibid. 

TENANT  FOR  LIFE. 
Devise  of  residue  of  real  and  per- 
sonal estate  on  trust  to  permit 
A.  B,  to  "  receive  and  take  the 
rents,  issues  and  profits"  for  life, 
with  remainder  over.  Held,  that 
A.  B.  was  entitled  to  enjoy  lease- 
holds and  railway  stock  m  epecie. 
Vachell  v.  Robertt.  140 

See  New  Trustbb. 
Precatory  Trust. 
Tenant  for  Life  and  Re- 
mainderman. 

TENANT  FOR  LIFE  AND  RE- 
MAINDERMAN. 

1.  Costs  of  a  petition  by  a  tenant 
for  life  to  obtain  the  income  of  a 
fund,  paid  into  Court  under  the 
Trustee  Relief  Act,  ordered  to  be 
paid  out  of  the  corpus.  Re 
Leake's  Trusts.  135 

2.  A  leasehold  for  three  lives  was 
settled  in  the  usual  way,  but  there 
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was  no  trust  to  renew.  After  two 
of  the  lives  had  dropped,  the 
trustees  renewed  the  lease  by 
adding  two  new  lives,  and  the 
tenant  for  life  voluntarily  ad- 
vanced a  portion  of  the  fine: — 
Held,  that  he  was  not  entitled  to 
repayment  out  of  the  other  trust 
funds  until  the  extent  of  his  en- 
joyment could  be  ascertained. 
But  the  tenant  for  life  having  died 
in  the  life  of  the  remaining  cesttd 
que  vie :  Held,  that  his  estate  was 
then  entitled  to  be  repaid  out  of 
the  trust  funds.  Harris  v.  Harris, 
(No.  3.)  Page  333 

3,  When  a  tenant  for  life  impeach- 
able for  waste  improperly,  know- 
ingly and  wilfully  commits  waste, 
he  cannot  derive  any  benefit  from 
the  timber  cut.    Bagot  v.  Bagot. 

4.  If  a  tenant  for  life  commit  waste 
the  produce  does  not  belong  abso- 
lutely to  the  first  tenant  in  tail  in 
esse  while  there  is  a  possibility  of 
prior  tenants  in  tail  coming  into 
esse.    Semble.     Ibid. 

See  Interest,  2. 
Mikes. 

TENANTS  IN  COMMON. 
See  Joint  Tenancy. 
Offspring. 

TIMBER. 
See  Tenant  for  Life  and  Remain- 
derman, 3,  4. 

TRUST. 

See  Advancement. 

Discretionary  Power. 


T  RU  ST — continued. 

See  Discretionary  Trust. 
Parent  and  Child. 
Priority. 
Trustee. 

TRUSTEE. 

1 .  The  rule  of  the  Court  is  impera- 
tive, that,  in  the  absence  of  any 
contract  for  that  purpose,  no  per- 
son can,  by  acting  as  trustee,  de- 
rive any  pecuniary  benefit  to  him- 
self. CrosskUl  V.  Bower,  Bower 
V.  Turner.  Page  86 

2.  Three  trustees,  two  of  whom  were 
bankers,  were  empowered  to  carry 
on  a  business  and  to  borrow  money 
<*  from  any  bankers  or  other  per- 
sons" for  that  purpose.  The 
bankers  made  advances  of  money 
to  the  trust  at  compound  interest. 
Held,  that,  having  regard  to  their 
fiduciary  character,  they  could 
make  no  profit,  and  were  entitled 
to  simple  interest  only  on  their 
advances.     Ibid, 

3.  After  an  ineffectual  attempt  to 
sell  by  auction  an  estate  devised 
in  trust  for  sale,  liberty  was  given 
to  one  of  the  trustees  to  purchase 
it  at  the  price  at  which  it  had 
been  bought  in,  upon  its  appear- 
ing beneficial  to  the  parties  inte- 
rested.    Farmer  v.  Dean.         327 

4.  Application  for  the  appointment 
of  a  new  trustee  in  the  place  of  a 
tenant  for  life,  with  power  to  ap- 
point new  trustees,  who  had  been 
found  lunatic  refused,  until  a  com- 
mittee had  been  appointed  and 
had  been  served  with  the  petition. 
Re  Parkers  Trusts.  580 
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TRUSTEE— con/inwerf. 
See  Charity,  2,  3. 
Costs,  5. 
Lapse  of  Time. 
New  Trustee. 
Payment  into  Court,  2,  3. 
Settlement,  1. 

TRUSTEE  ACT. 
By  an  order  made  under  the  Trustee 
Act  real  estate  was  inadvertently 
vested  in  an  alien.  The  Court 
dech'ned  varying  the  order,  by  in- 
serting the  name  of  a  natural-born 
subject,  without  the  consent  of  the 
Crown ;  but  the  order  was  made 
upon  a  re-hearing.     Re  Giraud, 

Page  3d5 
See  Trustee,  4. 

TRUSTEE  AND  CESTUI  QUE 
TRUST. 

A  trustee  has  a  primary  charge  (in 
priority  of  the  general  creditors) 
to  be  recouped  out  of  the  life  es- 
tate of  a  deceased  tenant  for  life, 
the  amount  of  trust  moneys  wrong- 
fully received  by  him  and  for  the 
costs  of  suit.  Williams  v.  Allen. 
(No.  2.)  650 

See  Costs,  4. 

TRUSTEE  RELIEF  ACT. 

1 .  Trustees  who  had,  without  suffi- 
cient reason,  paid  a  trust  fund  into 
Court  under  the  Trustee  Relief 
Act,  were  ordered  to  pay  the  costs 
of  a  petition  for  its  payment  to  the 
party  entitled.  Foligno*s  Mort- 
gage. 131 

2.  A.  and  B,,  being  each  entitled  to 
one-fiflh  of  a  reversionary  fund. 


mortgaged  their  shares  with  a 
power  of  sale.  B,  was  a  mere 
surety  for  A.,  and  A,  afterwards 
assigned  his  share  to  B,  for  his 
indemnity,  with  a  power  to  sell 
and  to  give  receipts  for  the  share 
and  the  produce  of  the  sale.  The 
mortgagees  sold  the  reversionary 
interest,  and  refused  to  pay  the 
surplus  to  B,  without  the  concur- 
rence and  release  of  A.^  and  they 
paid  the  fund  into  Court  under 
the  Trustee  Relief  Act.  Held, 
that  this  was  improper,  and  they 
were  ordered  to  pay  the  costs  of 
a  petition  to  get  the  money  out  of 
Court.     FoUgno*s  Mortgage. 

Page  131 

3.  Trustees  who,  afler  accepting  the 
trust,  had  paid  the  trust  fund  into 
Court  without  sufficient  reason, 
refused  their  costs  of  an  applica- 
tion to  pay  the  income  to  the  tenant 
for  life.     Re  Leakeys  Trusts.    135 

4.  A  fund  was  held  in  trust  for  A.^ 
an  unmarried  lady,  for  life,  but  to 
cease  if  *'  by  any  means  whatever" 
it  should  vest  or  become  payable 
to  any  other  person.  A,  after- 
wards married,  and  her  life  inte- 
rest was  settled  to  her  separate 
use,  without  power  of  anticipation, 
by  a  settlement  to  which  the  trus- 
tees purported  to  be  parties,  but 
to  which  they  never  assented.  The 
trustees  thereupon  paid  the  trust 
fund  into  Court  under  the  Trustee 
Relief  Act.  Held,  that  as  the 
trusts  which  they  had  accepted 
had  not  been  varied  either  by  the 
marriage  or  the  settlement,  they 
were  not  justified  in   paying  the 
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moDey  into  Court,  and  they  were 
refused  their  costs  of  appearing  on 
a  petition  for  payment  of  the  in- 
come to  the  tenant  for  life.  Be 
Leake's  Trusts.  Page  135 

TRUST  FOR  SALE. 
Properties  held  by  several  trustees 
under  several  trusts  and  for  dif- 
ferent persons  were  sold  together, 
in  one  lot,  for  one  undivided  sum 
and  with  special  conditions,  as  to 
part,  limiting  the  title.  Held, 
that  the  purchaser  could  not  resist 
the  specific  performance  of  the 
contract  on  the  ground  of  the  mode 
in  which  the  trust  property  had 
been  sold.  Held,  also,  that  the 
Court,  if  necessary,  would  appor- 
tion the  purchase-money.  Rede  v. 
Oakes.  555 


UNCERTAINTY. 

See  Marriage  Contract. 


VENDOR  AND  PURCHASER. 

A,  agreed  to  sell  to  B.  a  piece  of 
land.  A.  was  to  make  a  new  road, 
of  which  B,  was  to  have  the  use, 
and  JB.  was  to  expend  8,000/.  in 
building  a  house  on  the  property. 
The  contract  was  to  be  completed 
on  the  1st  of  August ,  interest  was 
payable  if  not  completed  on  that 
day,  and  time  was  declared  to  be 
of  the  essence  of  the  contract  as 
regarded  the  making  of  objections 
to  the  title.     The  contract  not 


having  been  completed,  the  vendor 
on  the  4th  of  August^  gave  notice 
that  he  rescinded  the  contract  un- 
less completed  within  a  month. 
At  this  time  there  only  remained 
two  substantial  requisitions,  and 
which  the  vendors  were  taking 
steps  to  comply  with.  Held,  first, 
that  time  was  not  of  the  essence 
of  the  contract ;  secondly,  that  the 
notice  was  not  reasonable;  and 
thirdly,  that  there  was  nothing  in 
the  nature  of  the  contract  which 
prevented  its  being  specifically  per- 
formed. fTells  V.  Maxwell,  (No.  1 .) 
Page  408 
See  Conditions  of  Sale. 

Interest,  4. 

Lis  Pendens. 

Reversion. 

Specific  Performance,  1,  2, 
3,4. 

Trust  for  Sale. 

VICAR. 

See  Sequestration. 

VOLUNTARY  DEED. 

1 .  A  voluntary  deed,  though  retained 
by  the  grantor  until  his  death,  held 
valid.     Banfield  v.  HasselL      2 1 7 

2.  Voluntary  deed  set  aside  after  the 
deaths  both  of  donor  and  donee. 
PhilUpson  V.  Kerry.  628 
See  Reforming  Deed,  1. 

VOLUNTARY  SETTLEMENT. 

A.  B,  executed  a  voluntary  settle* 
ment  of  real  estate  to  uses  in  favor 
of  his  four  children,  and  he  cove- 
nanted that  the  estate  should 
remain   to    those    uses   and    for 
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quiet  enjoyment.  A*  B*  after- 
wards  mortgaged  the  settled  estate 
with  his  own  unsettled  estates,  and 
died.  Held,  that  the  children 
were  entitled  to  throw  the  mort- 
gages on  the  unsettled  estate,  and 
as  against  legatees,  to  prove  under 
the  covenants  against  the  settlor's 
assets  for  the  damage  they  had 
sustained  by  the  mortgage.  Halet 
v.  Cox.  Page  118 

See  VoLUKTARY  Deid. 


WASTE. 
After  a  long  delay  in  taking  pro- 
ceedings against  a  tenant  for  life 
in  respect  of  waste,  the  Court 
endeavours  to  deal  liberally  to- 
wards him.  Bagoi  ▼.  BagoU 
Legge  V.  Legge.  509 

See  Interest,  5. 

Tenant   for  Life  and  Re- 
mainderman, 3,  4. 

WILL. 
See  Absolute  Interest. 
Ademption. 
"And"  read  •« Or." 
Annuity. 
Bequest, 
comversiok. 
Demonstrative  Legacy. 
Description  of  Leoatee. 
Devise. 

Discretionary  Power. 
Discretionary  Trust. 
Farming  Stock. 
Heirlooms. 
"  Issue  "  construed 
••  Children." 


WILL — continued. 
See  Joint  Tenancy,  2. 

Legatee. 

Offspring. 

Per  Stirpes. 

Power,  1,  3. 

Precatory  Trust. 

Remoteness. 

Repugnancy. 

Residue. 

Substitution. 

Substitutional  Legacy. 

"  Survivors"  construed 
"  Others." 

Survivorship. 

Tenant  for  Life. 

Wine. 

WILLS  ACT. 
See  Power,  1,  3. 

WINDING-UP. 

1.  A  provident  society,  registered 
under  the  Act  of  1852,  is  to  be 
wound  up  in  the  County  Court. 
Re  The  RotherhUhe,  ^c.  Industrial 
Society.  Page  57 

2.  The  four  days,  within  which  the 
affidavit  in  support  of  a  petition 
to  wind  up  must  be  sworn  and 
filed,  extended  by  the  Court;  Re 
The  Patent  Screwed  Boot  and  Shoe 
Company,  142 

S.  The  Court  will  not,  upon  the  hear- 
ing of  a  petition  to  wind  up  a  com- 
pany, enter  into  a  contest  as  to  the 
person  to  be  appointed  Official 
Liquidator,  and  it  will  not  appoint 
one,  on  that  occasion,  unless  with 
the  concurrence  of  all  parties.  Re 
The  Commercial  Discount  Company 
{Limited).  198 
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4.  Prior  to  "The  Companies  Act, 
1862"  (25  &  26  Vict.  c.  89),  a 
limited  company,  whicb  was  liable 
to  be  wound  up  in  tbe  Bank- 
ruptcy Court,  passed  a  resolution 
for  winding  up  voluntarily;  but 
after  tbe  Companies  Act,  1862, 
had  come  into  operation,  a  petition 
was  presented  for  winding  it  up 
compulsorily.  Held,  that,  under 
tbe  25  &  26  rtci.  c.  89,  s.  207, 
tbe  jurisdiction  was  in  Bankruptcy, 
and  not  in  Chancery.  In  re  The 
West  Silver  Bank  Mining  Company 
{Limited).  Page  226 

5.  In  1848,  J.  transferred  some 
shares  in  a  company  to  fi.  In 
1851  tbe  company  was  ordered  to 
be  wound  up.  Tbe  Court  re- 
fused, in  186d,  to  allow  tbe  official 
manager  to  contest  the  vahdity  of 
tbe  transaction,  until  be  bad  laid 
a  sufficient  ground  for  it,  by 
stating  to  tbe  Court  what  infor- 
mation be  bad  received  on  the  sub- 
ject, and  when  be  first  obtained  it. 
Re  Cameron  Coalbrook  Company. 
Hunt's  Case.  SS7 

6.  Where  tbe  proceedings  in  a  volun- 
tary winding  up,  under  tbe  Act  of 


1856,  were  dilatory  and  unsatis- 
factory, and  bad  not  come  to  a  con- 
clusion at  tbe  end  of  five  years, 
the  Court,  upon  tbe  petition  of  a 
shareholder,  directed  a  winding  up 
under  the  Court.  Re  The  Fire 
AnnihUatOT  Company.  Page  561 
7.  A  company,  registered  under  tbe 
Act  of  1856  (18  &  19  Kxct.  c.47), 
but  not  under  tbe  Act  of  1862 
(25  &  26  Vict.  c.  89),  may  be 
wound  up  voluntarily  by  a  resolu- 
tion passed  after  tbe  latter  act  came 
into  operation.  Re  The  Torqtiay 
Bath  Company.  581 

WINE. 
A  wine  merchant,  possessed  of  a 
large  stock  of  wine,  by  his  will 
gave  all  his  household  goods,  &c., 
and  everything  he  died  possessed 
of,  to  his  wife  for  life,  and  he  be- 
queathed the  whole  of  bis  effects 
that  might  be  remaining  after  her 
death  to  his  daughter.  Held,  that 
the  wife  took  absolutely  the  wine 
which  tbe  testator  had  for  his  pri- 
vate use,  but  a  life  interest  only  in 
the  rest.  Phillips  v.  BeaU  (No.  1.) 

25 


LON  DON  : 

C.  ROWORTII  AND  SONS,  PRINTERS, 

BELL  YARD,  TEMPLE  BAR. 
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